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OF 
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AT  THE  JANUARY  TEEM,  1872. 


JOHNSON  VS.  THE  STATE. 

[indictment  fob  mubdeb.] 

1.  Capital  cases ;  what  must  affirmatively  appear. — In  capital  cases,  and 
other  felonies,  there  are  some  matters  which  must  affirmatively  appear 
in  the  record,  otherwise  the  judgirent  will  be  reversed  ;  among  these  is 
the  oath  administered  to  the  jury. 

2.  Oath  of  jury ;  what  omissiotnc ill  invalidate  verdict. — If  it  appear  from 
the  record  that  an  essential  part  of  the  oath,  required  by  section  4092 
of  the  Revised  Code  to  be  administered  to  the  jury,  was  omitted,  the 
judgment  will  be  reversed. 

3.  Dying  declarations,  when  admissible;  what  evidence  of,  svfficient  to  an' 
thorizc  admission  of. — As  a  general  rule,  dying  declarations  are  only  ad- 
missible in  evidence,  where  the  death  of  the  deceased  is  the  subject  of 
the  charge,  and  the  circumstances  of  the  death  are  the  subject  of  the 
dying  declarations.  When  this  is  the  case,  dying  declarations  are  ad- 
missible  if  the  deceased  knows  or  thinks  he  is  in  a  dying  state.  Posi- 
tive evidence  of  this  knowledge  is  not  required,  but  it  may  be  inferred 
from  the  conduct  and  condition  of  the  deceased.  The  d}*iug  declara* 
tious  admitted  by  the  conrt,  nnder  the  ovidence  in  this  case,  were  prop* 
erly  admitted. 

4.  Motion  to  exclude  evidence,  refusal  to  decide  at  time  when  made  ;  when 
will  be  cause  for  «5*\  *' judgment — Where  the  State  offers  evidence 
of  the  dying  de  sort  f  '  the  deceased,  and  the  defendant  objeotn  to 
their  admissib  „i.  fv  /es  to  exclude  them,  if  the  conrt  refases  to 
decide  on  the  .  '  3  .1  all  the  evidence  in  the  case  is  closed,  snd 
compels  the  '  ^'^^^^  ^'■j  ,  proceed  with  his  defense,  and  then,  after  the 
evidence  in  mif?-  V  closed,  decides  the  defendant's  motion  and  ex- 
cludes apidkijis  /the  djing  declanitions  objected  to  and  the  de* 
feudant  if   immpr^  the  judgment  will  be  reversed. 
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5.  IFifc,  not  compefrnt  witness  for  husband  in  a  criminal  case. — In  a  crimi- 
nal  case  the  wife  is  sometimes  a  competent  witness  against  the  hus-  • 
band,  but  never  lor  him. 

6.  Venire,  motion  to  quash  ;  ivhal  no  ground  for.  —A.  mistake  in  the  christ- 
ian name  of  one  of  the  juror-*  on  the  list  delivered  to  a  defendant,  in 
a  capital  case,  is  no  cause  to  quash  the  venire.  The  remedy  in  such 
a  case  is  provided  in  section  4175  of  the  Kevised  Code. 

7.  Absent  juror ;  tchen  court  not  bound  to  send  for.  —The  court  is  not  bound 
to  send  for  a  juror,  summoned  in  a  capital  case,  who  fails  to  answer  to 
his  name  when  called,  although  it  be  shown  that  the  juror  resides  in 
the  city  where  the  c(mrt  is  held,  and  was  in  the  city  at  the  time  hi« 
name  was  drawn. 

8.  Same;  when  court  should  send  for.— If,  however,  a  juror,  in  such  a 
ca  e,  is  in  jail  under  the  order  or  sentence  of  the  court,  a  refusal  to 
send  for  him,  on  the  request  of  the  defendant,  is  a  reversible  error. 

Appeal  from  the  City  Court  of  Montgomerj. 
Tried  before  Hon,  John  D.  Cunningham. 

Joe  Johnson,  the  appellant,  having  been  indicted  for  the 
murder  of  Henry  Walton,  was  tried,  found  guilty  of  mur- 
der in  the  first  degree,  and  sentenced  to  be  hung.  HaAing 
reserved  exceptions  to  various  rulings  of  the  court  below, 
he  brings  the  case  to  this  court  by  appeal. 

On  the  trial,  after  several  persons  had  been  selected  as 
jurors,  and  after  both  the  State  and  the  defendant  had  each 
exhausted  several  peremptory  challenges,  the  sheriff  drew 
from  the  hat  the  name  of  11.  A.  Brady,  who  was  not  on  the 
list  of  jurors,  summoned  for  the  trial,  which  had  been 
served  upon  defendant.  "The  defendant  made  this  fact 
known  to  the  court,  and  objected  to  going  any  further  with 
the  trial  upon  said  list  of  jurors  summoned  for  his  trial, 
and  moved  the  court  to  quash  said  list  and  also  to  order 
another  summoning  of  persons  as  jurors  for  the  trial  of 
defendant.  Thereupon  the  sheriff  stated  that  he  summoned 
B.  A.  Brady  as  a  juror  for  this  trial,  and^ instead  of  putting 
his  name  on  the  hst  which  had  been  a'  '  on  defendant, 
he  (the  sheiiff)  by  mistake  put  I.  A  ^y  on  the  hst 
served  on  defendant.  The  coiu't  overnJ„.  '  mdant's  ob- 
jection and  motions,  and  dii'ected  the\  irthwith  to 
summon  another  person  as  a  juror  and  ft  's  name  in 
the  hat  in  place  of  said  Brady,  and  dire\  di'awing 
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to  be  suspended  until  this  could  be  done ;  the  court  at  the 
same  time  announcing  to  the  defendant  that  he  had  the 
right  to  challenge  peremptorily  the  juror  thus  summoned, 
in  addition  to  the  peremptory  challenges  allowed  him  by 
law.  To  each  of  these  rulings  and  decisions  defendant 
duly  excepted." 

After  this,  and  before  the  jury  was  complete,  the  sheriff 
drew  fi'om  the  hat  the  name  of  Samuel  Lacy,  a  well  known 
resident  citizen  of  Montgomery,  and  who  was  then  kno>vn 
to  be  in  the  city  of  Montgomery,  and  whose  name  was  on 
the  list  of  jurors  summoned  for  the  trial  of  defendant  and 
served  upon  him.  Lacy  being  absent,  the  defendant  in- 
sisted that  the  further  drawing  be  suspended  until  Lacy 
was  sent  for,  and  moved  the  court  to  have  said  Lacy  sent 
for  and  brought  into  court.  The  court  thereupon  ordered 
a  fine  assessed  against  Lacy,  overruled  defendant's  motion, 
and  ordered  that  the  drawing  of  jurors  from  the  hat  con- 
tinue until  a  jury  was  obtained.  To  each  of  the  aforesaid 
rulings  the  defendant  duly  excepted." 

The  jury  being  complete,  the  defendant  went  to  trial  on 
plea  of  not  guilty. 

The  evidence  shows  that  Walton,  who  had  the  defendant 
employed  on  his  plant{iti»)n,  received  a  message  fi-om  de- 
fendant one  Wednesday  moniing  in  the  latter  part  of  No- 
vember, 1870,  re^iuesting  him  (Walton)  "to  come  down 
here,  [to  Joe's  cabin  ]  and  bring  that  stick  he  beat  my  wife 
^vith ;  I  want  to  take  it  to  town  with  me."  On  recoivhig 
this  message  Walton  went  into  his  house,  and  in  a  few  min- 
utes afterwards  went  down  to  Joe's  cabin.  Shortly  aftt;r 
this  a  gun  was  heard  to  tire,  and  Waltcin  was  found  some 
twenty  steps  or  more  from  tlie  door  of  Joe's  cabin,  Ij-ing 
upon  his  back,  his  knees  drawn  uj),  holding  in  one  hand  a 
loiided  "  Derringer  pistol."  He  had  \uHm  "  shot  in  the  right 
arm  and  side,  sort  of  to  tlie  rear,"  with  a  loail  of  ordinarj- 
sized  bird-shot.  This  occurrwl  alxnit  an  hour  "  aft<»r  sun- 
up," and  Walton  died  between  ten  and  eleven  o'clo<rk  tlie 
same  morning.     There  was  no  eye-witnesB  to  the  shooting. 

Lum  Judkins,  a  witness  for  the  State,  who  heard  the  gun 
fire,  ran  immediately  to  Walton,  who  was  l}-ing  on  the 
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ground  "hollering."  Walton  said  to  witness,  "Joe  has 
killed  me.  I  was  talking  to  him  and  he  shot  me,  and  he 
has  killed  me."  To  this  witness  replied,  "  I  reckon  not." 
AValton  said,  "  Yes,  I  am  bound  to  die."  After  this  Walton 
was  "  toated "  some  distance  to  his  house.  He  was  shot 
about  an  "hour  after  sun-up,"  and  died  between  ten  and 
eleven  o'clock  the  same  morning. 

Dr.  Hill,  a  witness  for  the  State,  testified  that  he  was  a 
practicing  physician  of  many  years'  experience,  and  had 
been  sent  for  to  see  Walton,  reaching  his  house  about  eight 
o'clock  m  the  morning.  At  that  time  Walton  was  suffering 
greatly  and  gradually  sinking.  "Deceased,  when  offered 
medicine,  would  shake  his  head  and  say  it  is  no  use  to  do 
any  thing,  but  would  take  the  medicines  given  him.  Wit- 
ness did  not  tell  Walton  what  he  thought  of  his  condition. 
Walton  was  in  a  dying  condition  when  witness  first  saw 
him — collapsed,  and  with  very  little  or  no  pulse.  Towards 
the  last  deceased's  breathing  was  a  little  labored ;  he  talked 
so  he  could  be  understood — showed  a  httle  effort.  Ceasing 
to  talk  was  the  first  symptom  of  immediate  dissolution.  All 
at  once,  two  hours  after  witness  saw  him,  Walton  became 
speechless." 

Thomas  Merriwether,  a  witness  for  the  State,  testified 
that  he  Hved  about  a  mile  from  Walton's  house,  and  reached 
there  three  quarters  of  an  hour  before  Walton  died.  "  Wit- 
ness thought  deceased  in  a  dying  condition  as  soon  as  he 
saw  him.  Deceased  told  witness,  '  If  they  dont  do  some- 
thing/or me,  I  iciU  die.'  Witness  heard  deceased  say  noth- 
ing else  about  dying.  Dr.  Hill  told  deceased  that  it  was 
necessary  to  know  something  about  the  difficulty,  and  de- 
ceased replied,  *  Joe  sent  for  me  and  I  went  down ;  when  I 
got  close  to  him  he  told  me  not  to  come  closer,  if  I  did  he 
would  shoot  me.  I  wheeled  to  walk  off,  and  he  shot  me.' 
This  declaration  was  made  about  fifteen  minutes  before 
Walton  died." 

Dr.  Hill  was  then  recalled,  and  testified  as  to  the  declara- 
tion made  by  deceased,  his  testimony  being  the  same  as  that 
of  witness  Merriwether.  This  declaration  was  made  not 
long  before  Walton's  death ;  and  at  the  time  it  was  made 
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witness  could  perceive  no  pulse,  and  Walton's  hands  and 
feet  were  cold.  Witness  had  given  Walton  opiates  and 
whisky  two  or  thi*ee  times.  In  reply  to  a  question  by  the 
prosecution,  "  if  a  man  in  Walton's  condition  was  bound  to 
know  that  he  was  bound  to  die,"  the  witness  was  permitted, 
against  defendant's  objection,  to  answer,  and  stated  that 
"  he  (witness)  was  satisfied  in  liis  own  mind  that  deceased 
beUeved  he  would  die." 

All  the  foregoing  testimony  was  given  to  the  court  as  a 
basis  for  determining  upon  the  admissibility  of  tlie  dying 
declarations  of  deceased,  but  was  delivered  in  the  presence 
and  hearing  of  the  jury,  who  were  cautioned  by  the  court 
that  none  of  the  testimony  relating  to  the  declarations  of 
deceased  should  be  considered  by  the  jury,  except  that 
which  the  court  would  thereafter  expressly  inform  the  jury 
should  be  considered  by  them. 

The  State  introduced  evidence  tending  to  show,  that  a 
day  or  so  before  the  killing,  the  defendant,  who  had  been 
ab.sent  from  the  place  for  several  days,  and  was  then  on 
his  way  to  Walton's  place,  was  seen  t<^)  take  a  drink,  and 
on  being  asked  by  a  witness  if  he  would  not  give  some  of 
it  to  one  Jerry  Luctis,  remarked,  "  Uncle  Jerry  can  not  drink 
this  hquor.  I  can.  There  is  hell  in  me."  There  was  some 
evidence  tending  to  show  that  about  fliia  time  defendant 
had  some  trouble  with  his  bowels,  and  his  physician,  the 
^v'itness  Dr.  Hill,  had  given  him  a  prescription  of  some  sort 
of  bitters.  There  was  evidence  tending  to  show  that  on 
Sunday  l)efore  the  killing,  which  occurred  on  the  next 
Wednesday,  Walton  was  seen  coming  out  of  his  house, 
shaking  his  stick,  which  was  a  good  sized  walking  ciine,  at 
mnne  one,  and  sa}'ing,  "  "When  Joe  comes  tell  him  I'll  give 
him  the  same."  The  ^>•itness  who  testified  to  this  did  not 
know  to  whom  Walton  was  talking,  and  had  never  informed 
Joe  of  it.  The  State  also  inti-o<luced  the  clothing  worn  by 
Walton  at  the  time  he  was  shot. 

After  this  testimony  was  delivered  to  the  jury  the  State 
announced  that  it  had  closed  it«  evidence,  except  eWdence 
in  rebuttal ;  and  "  thereuiKJU  the  defendant  moved  the  court 
separately  and  successively  to  exclude  each  of  tlie  dying 
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declarations  of  deceased,  as  testified  to  by  the  foregoing 
witnesses.  The  counsel  for  the  State  asked  the  court  not 
to  exclude  the  evidence  of  the  dying  declarations  until  au- 
thorities could  be  submitted  to  the  court,  they  believing 
that  Alabama  authorities  could  be  found  which  would  be 
decisive  of  the  motions.  Thereupon  the  court  remarked, 
that  after  the  defendant's  testimony  was  aU  introduced,  but 
before  the  argument  was  commenced  to  the  jury,  it  would 
decide  said  motions."  The  defendant  insisted  that  the 
court  should  decide  his  motions  then,  and  before  proceed- 
ing further  with  the  case,  but  the  court  refused  to  decide 
said  motions  then  or  at  any  earlier  period  than  it  had  be- 
fore indicated;  and  defendant  "duly  excepted  to  each  of 
said  refusals,  declinings,  and  rulings  of  the  court." 

The  defendant  was  then  directed  to  proceed  with  the 
case,  and  he  again  insisted  to  the  court  that  he  should  not 
be  compelled  to  proceed  with  the  examination  of  his  wit- 
nesses until  his  several  motions  to  exclude  the  declarations 
of  deceased,  <fcc.,  were  decided,  as  he  could  not  know  what 
to  meet  as  to  the  declarations  above  refeiTed  to,  or  whether 
they  would  be  in  evidence  or  not ;  the  court,  however,  re- 
quu'ed  him  to  proceed  with  the  examination  of  his  wit- 
nesses, and  defendant  duly  excepted. 

The  defendant  then  introduced  witnesses  who  proved  the 
nature  of  the  message  sent  by  defendant  to  Walton,  as 
already  stated,  and  the  fact  that  Walton  was  found,  imme- 
diately after  the  shooting,  a  few  steps  from  Joe's  cabin,  with 
a  loaded  "Deri'inger"  pistol  in  his  hand.  The  defendant 
did  not  question  the  witnesses  as  to  the  declarations  made 
by  Walton,  and  objected  to  their  testifying  as  to  them ;  but 
the  court  ovemiled  defendant's  objection  and  permitted 
the  witness  to  testify  as  to  these  declarations,  cautioning 
the.  jury  that  no  evidence  of  declarations  by  deceased  could 
be  considered  by  the  jury,  except  such  as  the  court  should 
dii-ect  them  to  receive  in  evidence.  To  which  ruling  de- 
fendant duly  excepted.  The  testimony  thus  given  by  de- 
fendant's witnesses  was  substantially  as  follows :  "  When 
one  of  the  witnesses,  Bandall  Gilmer,  and  his  mother  got 
to  the  place  where  Walton  was  lying,  immediately  after  the 


JANUAEY  TERM,  1872.  15 

Johnson  v.  The  State. 

shooting,  Walton  said, '  /  am  a  dying  man  ;  Joe  shot  me  for 
nothing.'  Witness'  mother  replied, '  You  are  hurt  right  bad, 
but  I  reckon  you  aint  as  badly  hurt  as  that.'  Deceased 
answered,  *  No,  I  am  dying.'  " 

The  defendant  then  inti'oduced  some  evidence  tending  to 
show,  that  shortly  before  the  shooting  occurred  he  had  made 
preparations  to  remove  to  an  adjoining  plantation,  and  that 
at  the  time  of  the  killing  defendant's  wife  was  pregnant. 
There  was  evidence  showing  that  defendant  had  a  gun  with 
wliich  he  was  in  the  habit  of  hunting. 

The  defendant  then  offered Johnson  as  a  witness  in 

his  behalf,  stating  to  the  court  that  the  witness  was  his 
wife,  and  tliat  he  did  not  offer  her  as  a  general  witness  in 
his  behalf,  but  offered  her  specially  and  separately  to 
prove — 

1st.  The  violence  on  her  person  by  the  deceased  on  Sun- 
day before  the  killing  on  the  succeeding  Wednesday. 

2d.  To  prove  by  her  that  she  was  the  only  Uving  witness 
who  saw%  or  knew,  or  could  testify  to  the  commission  of  vio- 
leoce  (beating)  on  her  person  by  deceased  on  said  Sunday 
before  the  killing,  and  to  threats  made  by  deceased  against 
defendant  before  the  shooting. 

3d.  To  prove  by  her  that  she  communicated,  shortly  be- 
fore the  shooting,  the  violence  committed  on  her  person  by 
deceased,  and  the  thi'eats  made  by  deceased  against  de- 
fendant. 

The  court  refused  to  permit  the  witness  to  testify  for  the 
purposes  for  which  she  was  offered,  and  decided  that  she 
was  incompetent  to  prove  anything  whatever  in  the  case ; 
and  defendant  duly  excepted.  The  defendant  then  closed, 
and  the  bill  of  exceptions  states,  "  upon  the  consideration 
of  the  authorities  adduced  and  the  argument  of  counsel  on 
the  separate  and  successive  motions  of  defendant  to,  ex- 
clude each  and  all  of  the  dying  declarations  of  deceaseti, 
the  court  decided  to  exclude  all  evidence  of  dying  declara- 
tions, except  those  made  by  the  deceased  when  he  was  lying 
upon  the  ground  immediately  after  he  was  shot ;  and  q\\ 
the  evidence  of  the  witnesses  Hill  and  Meniwether  in  rela- 
tion to  the  declarations  of  deceased  were  excluded."     De- 
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fendant  duly  excepted  to  the  ruling  of  the  court  in  admit- 
ting any  of  the  dying  declarations  as  evidence. 

The  minute  entry,  after  reciting  the  arraignment  of  de- 
fendant, <tc.,  the  service  upon  him  of  a  copy  of  the  indict- 
ment and  list  of  jui-ors,  &c.,  as  required  by  law,  the  defend- 
ant's plea  of  not  guUty,  &c.,  and  the  order  for  empanneliug 
a  jury  to  try  the  issue  joined,  &c.,  then  says :  "  The  follow- 
ing persons  were  drawn  and  accepted  by  the  State  and  de- 
fendant for  the  trial  of  this  cause,  to-wit :  W.  M.  Langham, 
and  eleven  others,  (naming  them)  good  and  lawful  men, 
duly  quahiied ;  the  jury  being  now  complete,  and  agreed 
upon  by  the  solicitor  for  the  State  and  the  defendant,  were 
duly  sworn  to  well  and  truly  try  the  issue  joined  between 
the  State  of  Alabama  and  the  defendant,  Joe  Johnson, 
after  hearing  all  the  evidence  in  the  cause  and  being  duly 
charged  by  the  court,  on  their  oaths  do  say,  '  We,  the  jury, 
find  the  defendant,  Joe  Johnson,  guilty  of  murder  in  the 
first  degree,  and  assess  his  punishment  at  death.  W.  H. 
Ogbourne,  foreman.'  Defendant  was  then  remanded  to 
jail  to  await  his  sentence." 

The  errors  assigned,  among  others,  are — 

1st.  The  ruHng  of  the  court  in  relation  to  the  juror 
Brady. 

2d.  The  refusal  of  the  court  to  send  for  the  juror  Lacy, 
and  to  stop  the  drawing  a  reasonable  time  for  that  pui-pose. 

3d.  The  refusal  of  the  court  to  decide  one  way  or  the 
other  upon  defendant's  motions  to  exclude  evidence  of  the 
dying  declarations,  at  the  time  said  motions  were  made. 

4th.    The  ruling  of  the  court  compelling  defendant  to 
proceed  with  his  defense  before  the  court  had  decided  one 
way  or  the  other  upon  defendant's  several  motions  to  ex- 
■  elude  the  evidence  of  the  dying  declarations. 

5th.  The  admission  of  the  evidence  of  the  dying  declara- 
tions, which  the  court  permitted  to  go  to  the  jury. 

6th.  The  refusal  of  the  court  to  permit  defendant's  wife 
to  testify  for  the  pm-poses  for  which  she  was  ofi'ered. 

7th.  The  jury  which  tried  the  case  was  not  sworn  as  re- 
quired by  law, 
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Thos.  G.  Jones,  for  appellant,  in  support  of  the  assign- 
ments of  error,  contended  as  follows  : 

As  to  the  refusal  of  the  court  to  send  for  the  juror 
Lacy — 

1.  That  in  order  to  sustain  and  preserve  the  great  funda- 
mental right  of  trial  by  jury,  the  means  furnished  by  law 
for  its  support  and  enforcement  must  be  held  to  be  a  part 
of  the  right  itself.  ,  And  as  the  original  right  is  the  inalien- 
able heritage  of  every  freeman,  not  dependent  for  its  ex- 
ercise on  the  discretion  of  any  power,  so,  too,  must  be  the 
administration  of  the  statutes  passed  to  secure  the  exercise 
of  that  right. — Ex  parte  Chase,  43  Ala. 

2.  That  the  statute  regulating  the  selection  of  juries 
gives  to  the  accused  the  absohde  right  to  have  an  opportu- 
nity of  choosing,  as  one  of  his  triers,  every  one  of  the 
jurors  drawn,  untU  the  jury  is  complete.  Tliis  right  is  sub- 
ject to  defeat  only  by  challenge  by  the  State,  or  disqualifi- 
cation defined  by  law,  or  by  the  absence  of  such  juror 
under  such  circumstances  that  the  court  can  not  compel 
his  attendance  in  a  reasonable  time.  The  right  can  not  be 
destroyed  by  the  voluntary  absence  of  the  juror  who  pre- 
fers paymg  a  fine  to  servmg  on  the  jury,  nor  by  the  discre- 
tion of  the  court.  If  this  were  so,  the  court  might,  in  iis 
discretion,  send  for  absent  jurors  who  were  thought  to  be 
prejudiced  against  the  prisoner,  and  refuse  to  send  for 
those  thought  to  be  favorable  to  him.  It  was  not  the  in- 
tention of  the  law  to  arm  the  court  with  such  discretion. 

3.  That  mere  non-attendance  of  a  juror  can  not  of  itself 
destroy  this  right  of  the  accused.  If  the  juror  be  within 
the  power  of  the  court,  the  accused  has  as  much  right  to 
have  the  court  exercise  its  powers  to  compel  the  attend- 
ance of  such  juror  as  he  has  to  have  any  other  right  en- 
forced. 

4.  That  if  the  accused  shows  to  the  court  that  an  absent 
juror  is  wathin  its  jurisdiction  and  reach,  it  becomes  the 
duty  of  the  court  to  order  reasonable  effort  to  be  made  to 
compel  his  attendance. 

5.  That  the  presence  of  each  juror  being  an  essential 
element  of  the  right  of  tiial  by  jury,  its  enforcement  is  not 
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dependent  on  the  discretion  of  the  court.  And  if  the 
court  refuse  to  suspend  the  drawing  of  the  jury  for  a  rea- 
sonable length  of  time,  and  refuse  to  send  for  such  juror, 
it  is  an  error  for  which  the  judgment  should  be  reversed. 

6.  That  it  is  never  inconvenient  to  obey  the  law,  and  the 
inconvenience  of  the  allowance  of  a  constitutional  right  is 
no  reason  for  denying  its  exercise.  What  is  reasonable 
time  in  such  a  case,  must  depend  greatly  on  the  discretion 
of  the  lower  court.  If  injury  result  from  the  exercise  of 
this  discretion,  it  is  reviewable  on  appeal. 

He  further  urged,  in  support  of  the  thii'd  assignment  of 
error,  the  following  argument : 

1.  After  a  trial  has  commenced  on  an  indictment,  and 
the  State  has  closed  its  evidence,  the  e^ddence  thus  offered 
by  the  State  is,  strictly  speaking,  the  charge  which  the  ac- 
cused is  called  upon  to  answer. 

2.  In  order  to  meet  this  charge,  two  legal  metliods  of 
defense  are  open  to  a  prisoner.  If  he  deem  the  evidence 
insufficient,  he  may  submit  his  case;  or  if  he  think  it  best> 
introduce  witnesses  in  his  defense,  so  as  to  break  down  the 
evidence  against  him.  This  latter  right  he  can  not  freely 
exercise  until  he  knows  what  that  evidence  is. 

3.  What  is  evidence,  is  the  peculiar  province  of  the 
court  to  decide,  and  it  is  necessary  to  the  exercise  of  a 
prisoner's  rights  that  he  should  be  informed  what  portions 
of  the  testimony  against  him  are  legal  evidence.  After 
the  State  closes,  he  has  the  right  to  test  this  by  motion  to 
exclude  such  evidence  as  he  may  deem  illegal. — 21  Ala, 
277;  27  Ala.  173. 

4.  To  decline  to  decide  such  a  motion  one  way  or  the 
other  until  after  the  defendant  has  offered  all  his  evidence 
and  closed  his  defense,  is  in  effect  to  deny  liis  right  to 
submit  his  cause,  and  to  deprive  him  of  a  free  oppor- 
tunity to  break  down  particular  parts  of  the  testimony 
against  him.  Such  a  ruling  greatly  hampers  a  prisoner's 
defense,  and  tends  to  uncertainty  and  looseness,  and  de- 
stroys all  certainty  in  criminal  trials. — 27  Ala.  173. 

5.  The  effect  of  such  a  declining  to  rule  one  way  or  the 
other  at  the  time  such  a  motion  is  made  to  exclude  such 
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evidence,  being  to  hamper  the  prisoner's  defense  and  deny 
him  a  plain  right,  it  is  error  not  to  decide  such  a  motion  at 
the  time  it  is  made,  whether  the  evidence  sought  to  be  ex- 
cluded be  legal  or  Ulegal ;  although  the  rule  may  be  ditfer- 
ent  in  civil  cases. 

6.  It  is  the  great  purpose  of  jury  trials  to  keep  the  minds 
of  jurors  impartial,  and  unaffected  by  facts  or  evidence  not 
legally  affecting  the  issue  tried  before  them.  It  happens 
of  necessity  that  illegal  evidence  is  sometimes  offered,  but 
it  is  the  absolute  right  of  a  defendant  in  a  cnminal  case  to 
have  its  effect  destroyed,  as  far  as  may  be,  by  its  exclusion 
as  soon  as  the  State  has  rested. 

7.  So  far  as  legal  consequences  are  concerned,  an  act 
may  be  a  nullity.  In  physics  and  morals  an  act  is  never  a 
nullity.  The  mind  of  man  is  so  constituted  that  all  evi- 
dence must  necessarily  have  some  effect  on  his  reasonings 
and  conclusions,  which  effect  can  not  be  entirely  effaced 
even  at  the  will  of  that  mind.  It  being  the  legal  right  of 
an  accused  to  have  illegal  eridence  excluded  as  soon  as  the 
question  is  first  properly  presented,  the  error  in  refusing  to 
decide  such  motion  at  the  time  it  is  made  can  not  be  cured 
by  subsequently  excluding  the  evidence.  The  legal  rights 
of  the  accused  have  been  violated  by  its  remaining  to  influ- 
ence the  minds  of  the  jury  after  his  motion  to  exclude  it. 
This  court  can  not  know  that  the  accused  has  not  been  prej- 
udiced by  this  denial  of  his  legal  lights.  Practically  speak- 
ing, it  might  as  well  be  said  that  a  declaration  by  a  court 
that  the  judgment  of  a  vigilance  committee  was  a  nullity, 
would  restore  to  life  a  man  hung  under  it,  as  to  say  that 
the  direction  of  a  judge  to  a  jury  not  to  regard  illegal  evi- 
dence (which  had  been  on  their  minds  for  hours  after  it 
should  have  been  excluded,)  was  sufficient  in  law  to  remove 
the  poisonous  effect  of  such  evidence  on  the  fairness  of  a 
juror's  mind.  The  human  mind  is  not  a  sponge  out  of 
which  the  judicial  hand  can  squeeze,  at  will,  that  which  it 
has  once  absorbed. 

As  to  the  exclusion  of  the  wjfe — 

The  reason  for  the  exclusion  of  the  wife  as  a  \^4tness  for 
or  against  the  husband  is  said  to  be :  '*  piincipally  because 
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of  the  union  of  person ;  and  therefore,  if  they  were  admit- 
ted to  be  witnesses  for  each  other,  they  would  contradict 
one  maxim  of  the  law,  nerrio  in  propria  causa  testis  esse  de- 
bet :  and  if  against  each  other,  another  maxim,  nemo  tene- 
tur  seip-sum  uccusare.'' — Blacks.  Com.  443 ;  see,  also,  1  Phil. 
Ev.  78. 

The  main  foundations  of  the  inile  against  the  admission 
of  the  wife  as  a  witness  in  favor  of  the  husband  have  been 
swept  away  by  the  policy  of  our  law. — §  2704  Eev.  Code ; 
Rohison  v.  Rohison,  44  Ala.  223. 

The  fact  that  their  interests  are  identically  the  same,  is 
now  no  reason  at  all.  Exclusion  on  account  of  interest,  or 
being  party  to  the  suit,  is  now  the  exception,  not  the  rule. 
Interest,  except  in  exceptional  cases,  does  not  disqualify. 

The  mere  fact  of  testifying  for  the  husband  can  not,  in 
a  true  sense,  be  said  to  be  "inconsistent  with  the  relation 
of  marriage."  The  marriage  state  is  one  of  mutual  help- 
fulness and  care ;  each  is  dependent  on  the  other.  It  is 
not  only  the  duty,  but  the  law  gives  to  each  the  right  to 
slay  in  defense  of  the  other.  It  is  the  most  solemn  duty 
of  each  to  cherish  and  defend  the  other.  Any  mode  what- 
ever which  does  not  violate  law  or  morals  is  open  to  either 
to  protect  and  defend  the  other.  It  is  certainly  not  incon- 
sistent with  the  mari'iage  relation  that  the  wife  should 
warn  the  husband  of  danger,  or  that  she  should  testify 
truthfully  what  she  told  the  husband — and  especially  where 
the  ti-uth  of  the  very  facts  she  testifies  to,  have  been 
brought  out  and  established  by  the  State,  with  the  excep- 
tion of  the  communication  of  those  facts  to  the  husband — 
and  when  it  was  the  wife's  most  solemn  duty  to  commmii- 
cate  these  facts  to  the  husband.  The  very  facts  of  the 
case  overthrow  any  presimiption  of  inconsistency  in  the 
wife's  proving  the  facts  for  which  she  was  offered  in  this 
case. 

How  could  the  testimony  of  the  wife  in  this  case  "  lead 
to  disunion,  unhappiness,  and  possibly  to  perjury?"  The 
husband  is  on  trial  for  his  life  ;  the  wife  has  told  him  the 
truth ;  her  telling  that  tnith  to  the  jury  is  of  great  weight 
in  determining  his  life  or  death.-    Is  it  possible  that  human 
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nature  could  be  so  vile  and  mean  a  thing  as  to  make  cause 
for  "  disunion  and  unliappiness  "  on  the  part  of  either  hus- 
band or  wife  out  of  tlie  fact  that  the  wife  so  testified  in 
such  a  case  ?  It  can  not  be  said  that  any  confidence  is 
betrayed  by  the  wife's  testifying. 

Now,  as  to  the  "  temptation  to  perjury."  There  can  not 
be  a  case  in  which  there  could  be  less.  The  fact  that  the 
wife  did  communicate  the  facts  (to  prove  which  we  oft'ered 
her,)  to  the  husband  is  one  that  can  be  almost  established 
by  pre.n(mpt{on,  so  certain  was  it,  in  accordance  with  the 
dictates  of  love,  duty,  instinct,  law,  womanhood.  To  doubt 
that  she  did,  would  be  to  doubt  all  experience — all  that  is 
lofty  and  noble  in  human  nature.  The  existence  of  the 
facts  which  she  communicated  has  already  been  proved  by 
the  State.  She  is  not  a  witness  on  her  own  terms,  but 
bound  down  in  her  narrative  to  facts  already  proved,  and 
asked  to  prove  facts  which,  if  she  can  not  be  allowed  to 
prove,  it  seems  to  me  should,  by  a  wise  system  of  jurispru- 
dence, be  presumed  to  have  been  communicated  by  her  to 
the  husband  whenever  the  ^dfe  has  had  the  opportunity  to 
communicate.— 1  Phil.  Ev.  604,  note  10;  12  Whea.  69,  70. 

The  privilege  or  consent  for  the  wife  to  be  introduced 
has  been  exercised  by  the  husband  in  otfering  the  wife  as 
a  witness. 

Every  reason  for  the  exclusion  of  the  wife  in  this  case, 
even  going  to  the  stem  standard  of  the  common  law,  has 
been  broken  down.  The  reason  for  the  law  ceasing,  the 
law  ceases.  The  reason  ceasuig,  "  it  has  been  the  practice 
of  the  courts  to  make  it  yield  to  the  demands  of  justice." 
Bobison  V.  Bohison,  44  Ala.  234. 

The  common  law  never  excluded  any  testimony,  even 
fi'om  criminals,  interested  parties,  parties  to  the  suit,  where 
it  was  the  presumption  of  law  that  as  to  such  testimony 
the  person  would  speak  the  truth,  and  the  facts  about  w  liich 
he  testified  wej-e  most  likely,  according  to  the  experience 
of  mankind,  to  have  occurred  as  testified  to,  and  the  evi- 
dence itself,  not  the  vehicle  by  which  it  is  brought  to  notice, 
is  not  excluded  by  considerations  of  public  pohcy.  It  is  a 
presumption  of  law,  that  no  man  will  dehberately  make 
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admissions  which  are  injurious  to  his  interest,  or  his  life  or 
Hberty,  unless  his  admissions  are  true ;  for  this  reason,  de- 
clarations of  a  prisoner  are  received  as  evidence  against 
him.  It  is  natural,  and  according  to  human  experience, 
that  a  guilty  person  would  make  untrue  statements  in  order 
to  screen  himself  from  pimishment ;  the  law  presumes  this, 
and  hence  will  not  allow  a  party  to  make  evidence  out  of 
his  own  declarations  in  his  own  favor. 

In  this  case,  it  was  the  duty  of  the  wife  to  inform  the 
husband — a,  duty  enjoined  by  the  law  of  God,  dictated  by 
love,  and  urged  by  instinct  and  womanhood.  That  she  did 
communicate  these  facts,  is  borne  out  by  the  imiversal  ex- 
perience of  mankind  in  every  age. 

But  again.  In  this  case  the  wife  comes  within  another 
exception  of  the  common  law.  Often  the  common  law, 
fi'om  a  notion  of  policy,  would  not  allow  a  party  to  prove 
the  existence  of  the  main  facts  in  a  case  by  his  own  testi- 
mony, but  Avhen  the  truth  of  these  facts  was  established 
by  other  witnesses,  the  presumptions  of  law  against  the 
truthfulness  of  the  witness  vanished,  and  he  was  permitted 
fi'om  necessity  to  prove  facts  essential  to  obtain  justice. 

The  case  of  a  person  suing  for  the  loss  of  a  tnink  by  a 
common  carrier  is  a  familiar  one.  The  shipment  and  loss 
of  the  trunk  being  proved  by  other  parties,  the  law,  to  pre- 
vent a  failure  of  justice,  allows  the  owner  to  prove  the  con- 
tents.— Herman  v.  Drinkivater,  1  Greenl.  27;  Sneider  v.' 
Geiss,  1  Yates,  34 ;  see,  also,  2  Mass.  444 ;  37  Ala.  639.  Is 
there  not  great  temptation  to  perjury  here  ?  Does  not  the 
temptation  increase  where  the  facts  testified  to  are  only 
known  to  the  witness^  Is  not  the  danger  of  detection 
less?  Yet,  here  justice,  which  is  smothered  down  by  pre- 
cedent, cries  out,  and  is  granted  relief  on  the  plea  of  "  ne- 
cessity." 

Could  the  necessity  be  greater  than  in  this  case  ? 

Necessity  is  a  law  of  our  being ;  it  results  to  the  creature 
fi'om  the  nature  of  earthly  thmgs.  The  creature  can  not, 
except  in  a  very  limited  sense,  control  or  foreordain  events. 
He  is  impcrfe(;t,  and  all  human  regulations  must  for  the 
same  reason  be  imperfect.     Wrongs  arise  for  which  there 
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is  no  remedy ;  rules  are  laid  down  which  do  wrong  and 
injury ;  and  hence  the  exceptions  to  the  rules. — See  1  Phil. 
Ev.  78. 

The  books  abound  with  exceptions  from  necessity.— 
44  Ala.  234;  2 'Mass.  444;  1  Greenl.  27;  18  Maine,  372; 
21  Ver.  23 ;  6  Ala.  685. 

In  Douglass  v.  Montgomery  &  West  Point  Railroad  Co., 
37  Ala.  639,  this  court  say :  "  For  where  the  law  can  have 
no  force  but  by  the  evidence  of  persons  in  interest,  there 
the  rules  of  the  common  law  respecting  evidence  in  gen- 
eral are  presumed  to  be  laid  aside  ;  or  rather,  the  subordi- 
nate are  silenced  by  the  most  transcendent  and  universal 
rule,  that  in  all  cases  that  evidence  is  good  than  which  the 
nature  of  the  subject  presumes  none  better  to  be  attain- 
able." 

In  that  case,  the  exception  to  the  general  rule  was  sus- 
tained in  order  to  enable  a  traveler  to  recover  for  a  lost 
trunk.     Here  it  is  invoked  to  save  life. 

Again.  The  communication  of  the  threats  and  beating 
to  the  husband,  before  the  shooting,  is  evidence  which,  if 
offered  by  any  other  witness,  would  be  received  without 
hesitation.  To  refuse  to  receive  it  in  that  event  would  be 
monstrous. 

The  mental  and  physical  surroundings  of  the  prisoner 
at  the  time  of  the  shooting  are  as  much  elements  of  his 
guilt  or  innocence  as  the  fact  of  the  shooting  itself.  To 
condemn  without  knowing  these,  would  indeed  be  to  im- 
molate justice. 

There  is  no  fixed  rule  or  law  which  necessity  does  not 
ovemile.  It  excuses  taking  life  in ^elf -defense ;  it  excuses 
the  commission  of  crime  under  compulsion ;  it  ovemiles 
general  principles  of  evidence  in  admitting  dying  declara- 
tions ;  it  allows  the  wife  to  testify  against  the  husband, 
and  governs  all  the  innumerable  transactions  of  life  from 
the  cradle  to  the  grave. 

The  necessity  of  protecting  the  wife  is  so  great  that  it 
overrules  all  other  considerations,  and  j^emiits  her  to  tes- 
tify in  her  own  behalf  against  the  husband.  In  fact,  it 
places  the  husband  in  her  power.     This  necessity  is  so  im- 
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perious  that  it  annihilates  public  policy— "  tendency  to 
promote  unhappiness  and  disunion,  and  to  perjury !" 

If,  from  necessity,  the  law  permits  the  wife  to  testify 
against  the  husband  for  her  protection,  by  what  sound  and 
consistent  rule,  in  a  case  Hke  this,  can  slie  be  excluded 
from  teatifj'ing  that  another  man  has  beaten  her,  and  bade 
her  convey  threats  to  her  husband,  Avhen  this  is  necessary 
for  the  husband's  protection  ?  If  in  the  one  case  she  is 
allowed  to  testify  for  her  own  protection,  why  may  she  not 
be  permitted  to  testify  to  the  communication  to  the  hus- 
band of  facts  brought  out  by  the  State,  and  for  the  pur- 
poses for  which  we  offered  her  in  her  husband's  defense? 

One  of  the  most  effective  ways  m  which  the  uifc  can 
protect  the  husband  is  to  warn  him  of  impending  danger. 
But  how  will  this  duty  be  performed  hereafter,  if  it  be 
held  that  she  can  not  tell  a  jury  what  she  told  the  hus- 
band, when  that  husband  is  on  trial  for  his  life  for  a  kilHng 
growing  out  of,  and  connected  with,  those  very  facts  which 
she  communicated  to  him?  The  rules  of  law  on  the  sub- 
ject of  communications  between  husband  and  wife  are  in- 
tended for  the  promotion  of  confidence  between  man  and 
wife,  not  to  destroy  it.  What  wife  wUl  tell  the  husband 
whom  she  loves  of  violence  done  her,  if  the  law  shall  say 
that  nothing  which  the  wife  shall  say  to  the  husband  shall 
have  any  effect  on  the  mind  of  the  husband,  and  shall  not 
be  considered  when  he  shall  be  tried  for  a  killing  done 
growing  out  of  the  very  facts  communicated  to  him  ?  If 
the  testimony  of  the  wife  is  not  admissible  in  this  case, 
where  can  it  ever  be  admissible?  According  to  the  doc- 
tiine  contended  for  by  the  State,  all  humanity  must  stand 
silenced,  and  all  of  God's  laws  be  hurled  aside,  whenever 
the  wife  is  the  only  witness  to  complain  to  her  husband  of 
her  wrongs.  The  wife  overpowered,  when  alone,  may  be 
robbed  of  all  that  woman  holds  dear,  and  if  she  tells  the 
husband  of  her  wrongs,  and  the  husband,  in  his  transport 
of  rage,  slays  the  violator  of  his  and  her  honor,  a  blind 
and  monstrous  precedent  comes  in,  by  excluding  the  truth 
because  the  wdfe  alone  knows  it,  to  immolate  him  on  the 
altar  of  what  is  called  justice.     The  rule  contended  for  by 
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the  State  destroys  all  confidence  on  this  subject  between 
man  and  wife.  The  timid  vnie  will  submit  to  wTong  rather 
than  inform  the  husband  of  facts  which  must  have  effect 
upon  his  mind  and  actions,  and  control  his  doings,  and  yet 
which,  in  law,  'shall  not  even  be  shown.  Will  the  law 
allow  the  deed  to  be  shown  for  the  husband's  destruction, 
but  none  of  the  causes  or  facts  for  his  salvation  ? — Flan' 
Tiagan  v.  State,  46  Ala.  703. 

The  decisions  that  a  wife  can  not  be  a  general  witness  in 
favor  of  the  husband  are  not  attacked.  They  have  nothing 
to  do  with  this  case. 

No  case  like  this  was  ever  found  in  any  book.  It  stands 
on  its  own  necessities  and  merits.  It  is  not  governed  by 
any  rule  of  law  which  excludes  the  evidence,  and  is  within 
many  of  the  exceptions  which  would  admit  it  even  at  com- 
mon law. 

As  to  the  dying  declarations — 

None  of  the  dying  declarations  should  have  been  admit- 
ted. There  is  nothing  to  show  that  they  were  made  under 
a  sense  of  impencUmj  dissolution.  The  declarations  admit- 
ted were  made  immediately  after  the  deceased  was  shot ; 
his  passions  were  still  blazing,  and  hope  had  not  fled.  He 
was  not  then  in  a  condition  to  reflect  and  realize  the  dread 
reality  before  him.  His  utterances  were  but  passion  and 
anguish. 

He  never  enquired  about  his  condition ;  was  never  told 
he  was  bound  to  die,  or  that  his  wound  was  fatal.  After 
he  was  taken  from  the  giound  he  never  said  a  word  or  did 
an  act  showing  that  he  thought  he  was  boimd  to  die.  His 
remark,  "  if  they  don't  do  somethihg  for  me,  I  vnil  die," 
which  was  a  few  mmutes  before  death,  shows  not  only  that 
he  had  "not  despaired  of  life,  but  had  the  belief  that 
something  could  be  done  for  him."  He  seemed  only  to 
desire  immunity  from  pain,  and  was  in  a  stupor.  The  evi- 
dence shows  that  death  took  him  by  surprise.  "All  at 
once  deceased  became  speechless." — See  State  v.  Centre, 
35  Ver.  385;  8  Ohio  State  R.  131;  9  Humph.  23;  17  HI. 
17-22. 
3 
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As  to  the  oath  of  the  jury — 

Various  decisions  in  the  different  courts  throughout  the 
Union,  and  some  of  our  own  supreme  courts  prior  to  the 
Code  of  1852,  show  that  where  the  record  states  that  the 
jury  were  "  duly  sworn,"  or  duly  "  sworn  and  charged,"  the 
appellate  court  will  presume  that  the  proper  oath  was  ad- 
ministered, in  the  absence  of  proof  to  the  contrary. 

Presumptions  have  nothing  to  do  with  this  case.  The 
record  itself  sets  out  the  oath  taken  by  the  jury  ;  and  that 
is  not  the  oath  required  by  law.  It  omits  the  words,  "  and 
true  verdict  render  according  to  the  evidence,"  &c. — See 
Rev.  Code,  §  4092. 

This  is  the  only  oath  prescribed  by  law.  No  power  is 
given  the  courts  to  alter,  change,  modify,  or  dispense  with 
the  oath,  or  any  part  of  it.  When  this  is  the  case,  the 
very  form  is  of  the  essence  of  the  law, — Dover  v.  State, 
45  Ala.  If  part  of  the  oath  may  be  dispensed  with,  why 
not  all? 

Oaths  have  ever  been  regarded  by  the  law  as  of  great 
weight ;  nothing  but  the  belief  that  the  creature  is  about 
to  appear  before  the  creator  can  dispense  with  it.  It  is 
the  greatest  hold  which  the  law  can- obtain  over  the  con- 
science. It  is  just  as  essential  that  the  jury  should  take 
the  oath  required  by  law,  as  that  it  should  consist  of  twelve 
men.  The  very  word  "juror"  imports  one  who  is  sworn. 
"  Trial  by  jury,"  as  the  words  are  used  in  the  constitution, 
had  a  fixed  and  well  defined  meaning  at  common  law. 
One  of  the  essentials  to  the  constitution  of  a  jury  at  com- 
mon law  was  that  it  should  consist  of  twelve  sworn  peers. 
The  legislature  itseK  can  not  dispense  with  the  require- 
ment of  an  oath ;  to  do  this,  would  be  to  set  up  a  different 
tribunal  from  what  the  constitution  intended,  and  the  right 
of' trial  by  jury  would  not  "remain  inviolable."  If  the 
law-making  power  can  not  dispense  with  an  oath,  how  can 
the  "courts  do  it  by  upholding  verdicts  rendered  by  men 
nbt  sworn  accordmg  to  law? 

It  is  well  settled  that  jurors  must  take  the  oath  required 
by  law. —  Williams  v.  State,  45  Ala.  57,  (opinion) ;  2  Iowa, 
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285 ;  4  lb.  381 ;  Bivens  v.  State,  6  English,  (Ai'kansas)  455  ; 
Perry  v.  State,  43  Ala.  24. 

The  form  of  oath  required  by  law  must  have  meant 
something  when  it  uses  the  words,  "true  verdict  render 
according  to  the  evidence."  Why  was  it  incoii^orated  in 
the  oath  ?  The  coui-ts  are  bound  to  construe  it  (if  it  can 
be  reasonably  done,)  so  as  to  give  force  to  every  word.  It 
was  incorporated  to  do  away  with  an  old  doctrine  of  com- 
mon law,  that  jurors  were  not  bound  by  the  evidence ;  the 
reason  given  for  this  doctrine  being,  that  jurors  were  sum- 
moned from  the  vicinage,  near  the  place  where  the  crime 
was  committed,  and  were  therefore  cognizant  of  the  facts, 
whether  proved  by  witnesses  or  not. — Forsyth's  Trial  by 
Jury.  It  was  intended  to  prevent  verdicts  founded  on  the 
opinions  of  jurors,  or  on  evidence  known  to  jurors,  but  not 
delivered  on  the  trial. 

It  may  be  contended  that  this  objection  has  been  waived 
by  not  objecting  below,  and  can  not  be  raided  for  the  first 
time  in  this  court. 

In  the  earlier  days  of  Alabama,  the  supreme  court  had 
no  power  or  jurisdiction  to  pass  upon  any  questions  what- 
ever, in  a  ciimiual  case,  except  such  as  were  expressly  re- 
ferred to  it  by  the  court  below,  and  reserved  as  "  novel  and 
difiicult,"  and  perhaps  by  certiorari,  <fec.  Afterwai'ds,  when 
bUls  of  exception  and  appeals  were  allowed,  the  supreme 
court  had  no  jurisdiction  to  pass  upon  anythmg  not  ex- 
pressly objected  to,  and  the  objection  stated  and  reserved 
in  the  bUl  itself,  and  of  course,  therefore,  necessarily  raised 
not  for  the  fii'st  tune  in  the  supreme  court. 

Now  the  supreme  court  can  look  not  only  at  the  ques- 
tions raised  in  the  lower  court,  in  the  record,  or  in  the  biU 
of  exceptions,  but  it  "must  render  such  judgment"  on 
the  proceedings,  record,  bill  of  exceptions,  and  all, "  as  the 
law  demands,"  and  must  look  at  all  errors,  whether  raised 
or  not. 

The  reason  for  the  rule  in  the  earlier  adjudications  hav- 
ing ceased,  the  rule  itself  ceases;  and  this  doctrine  has 
latterly  been  held  by  this  court. — Frank  v.  State,  40  Ala. 
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14;  Fanner  v.  State,  41  Ala.  416;  41  Ala.  399;  43  Ala.  24; 
ib.  329.  •       . 

Waiver  stands  on  no  higher  ground  than  consent.  To 
make  a  good  waiver,  it  must  appear  that  the  party  plainly 
knew  what  he  was  waiving,  or  was  culpably  neghgent  in 
not  kno^ving. 

This  court  knows  the  practice  of  the  lower  courts  in  ad- 
ministering oaths. — 1  Phil.  Ev.  623.  It  is  often  done  by 
the  clerk  in  such  an  inaudible  and  indistinct  tone  that  the 
form  can  not  be  heard  by  a  person  a  few  feet  off.  It  is 
often  run  over  so  rapidly  that  an  error  in  the  form  can  not 
be  detected.  Again  :  a  prisoner  on  trial  for  his  Hfe  may 
well  be  so  engi'ossed  with  his  mtnesses,  or  in  scanning  and 
trying  to  learn  something  of  the  witnesses  of  the  State, 
that  both  he  and  his  attorneys  should  have  their  attention 
diverted  from  the  form  of  oath  being  administered. 

Jn  Firmk  v.  The  State,  supra,  the  court  say:  "In  a 
criminal  case,  the  prisoner  wiU  never  be  presumed  to  have 
waived  any  of  his  rights,  except  by  proof  amounting  to 
direct  proof  of  waiver.  *  *  *  Where  some  fact  neces- 
sary to  give  the  court  jurisdiction  of  a  particular  case  may 
not  be  shown  by  the  record,  *  *  *  it  can  always  be  at- 
tacked by  a  direct  proceeding  on  appeal,  unless  the  party 
has  waived  such  matter  of  fact.  But  in  criminal  cases 
such  waiver  is  not  to  be  presumed  from  the  failure  of  the 
accused  to  raise  the  question  in  the  court  below." 

In  Robertson  v.  State,  43  Ala.  329,  (top  of  page,)  this 
cotirt  held  that  in  a  capital  case,  the  record  must  show  af- 
firmatively that  a  copy  of  the  indictment  and  list  of  jurors 
was  served  on  the  prisoner  as  requked  by  law.  That  is  a 
matter  which  is  more  certain  to  be  brought  to  a  prisoner's 
attention  than  a  defect  in  the  form  of  oath  administered  to 
a  jury.  Why  hold  that  the  record  must  show  that  the  law 
had  been  complied  with  in  the  one  case,  if  not  in  the 
other?  The  oath  is  just  as  essential  for  the  protection  of 
the  rights  of  the  accused,  as  service  on  him  of  copy  of  in- 
dictment, <fec. — See,  also,  41  Ala.  116 ;  ib.  399. 

The  "  fact  necessary  to  give  the  court  jurisdiction  in  the 
particular  case "  is,  that  the  jury  was  sworn  according  to 
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law.  This  is  a  jurisdictional  fact.  The  prisoner  could  no 
more  waive,  or  consent  to  the  omission  of  the  proper  oath, 
than  he  could  to  be  tried  by  eleven  jurymen.  In  either 
event  it  would  b.e  a  tribunal  unkno^vn  to  law.  Consent 
can  not  confer  jurisdiction  in  such  cases,  and  if  it  appear 
from  the  record  that  the  court  had  no  jurisdiction,  the 
prisoner's  waiver  could  not  confer  it.  The  record  aflfirma- 
tively  shows  that  the  proper  oath  was  not  taken,  and  hence 
a  reversal  must  follow. — 41  Ala.  116.  The  oath  being  set 
out,  the  court  can  not  presume  that  any  other  was  taken 
than  the  oath  set  out  in  the  record.  The  common  sense 
import  of  the  words  used  forbids  jfresumptions. — Bivens  v. 
State,  6  Enghsh,  455. 

No  case  can  be  found  in  the  books,  where  a  conviction 
was  upheld,  when  the  record  affirmatively  shows  that  the 
jury  was  not  sworn  according  to  law. — Bivens  v.  State, 
6  English,  455. 

John  W.  A.  Sanford,  Attorney-General,  and  Watts  <fe 
Troy,  contra. — 1.  The  mistake  made  by  the  officer  in  en- 
tering the  initials  of  a  juror  on  a  list  served  upon  the  pris- 
oner, is  no  ground  for  quashing  the  venire. — Rev.  Code, 
§  4175 ;  Birdsonif  v.  The  State,  at  the  present  term. 

2.  The  court  did  not  err  in  its  refusal  to  send  for  Lacy 
and  Wharton,  whose  names  were  on  the  Hst  of  the  jurors 
served  on  the  accused. —  Waller  v.  State,  40  Ala.  325. 
Their  places  could  be  supplied  by  talesmen. — Rev.  Code, 
§§  4091,  4177.  Nor  in  pennitting  Wliarton  to  be  brought 
in  as  a  talesman  after  the  ILst  of  jurors  was  exhausted. 

3.  The  record  does  not  set  out  the  oath  of  the  jury,  but 
merely  recites  the  fact  that  they  were  sworn,  not  to  answer 
questions,  but  to  try  the  issue.  Unless  the  record  shows 
to  the  contrary,  the  maxim,  omnia  j/resumunter  esse  rite 
acta,  Avill  control  the  action  of  this  court.  If  the  oath  was 
not  properly  administered,  the  defendant  should  have  ob- 
jected ;  and  failing  to  do  so,  will  be  presumed  to  have 
waived  his  right  to  object  to  the  irregularity. — Hall  v.  State, 
present  term.  Inasmuch  as  he  did  not  except  to  the  ac- 
tion of  the  court  below,  if  it  erred  in  the  administration  of 
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the  oath  to  the  jury,  he  can  not  avail  himself  of  it  here. 
The  court  will  consider  no  errors  that  were  not  indicated 
in  the  court  below. — 3  St.  &  Port.  222 ;  Loivry  v.  Commis- 
sioners Court,  18  Ala.  482-88;  Mtirrah  v.. Bice,  ^^  Ala.  398. 

4.  The  court  acted  properly  in  excluding  the  wife  of  the 
accused. — Hampton  v.  State,  45  Ala. 

The  action  of  the  court  in  regard  to  the  admission  of 
the  evidence  proving  the  dying  declarations  of  the  de- 
ceased, could  not  have  injured  the  accused. — Thomas  v. 
IIenderso7i,  27  Ala.  623 ;  see  3Iose  v.  State,  35  Ala. 

PECK,  C.  J.— The  £ippellant  was  indicted  at  the  Feb- 
ruary term  of  the  city  court  of  Montgomery  county,  1871, 
for  the  murder  of  Henry  Walton,  by  shooting  him  with  a 
gun.  At  the  October  term  of  the  same  year  he  was  tried 
and  convicted  of  murder  in  the  first  degree,  and  sentenced 
to  be  hung  on  Friday,  the  8th  day  of  March,  1872.  From 
said  sentence  he  has  appealed  to  this  court.  The  case  has 
been  elaborately  argued,  presenting  many  questions  for 
consideration.  An  examination  of  the  record,  in  connect- 
ion with  the  arguments,  has  convinced  us  that  the  conviction 
and  sentence  must  be  reversed. 

In  disposing  of  the  case,  we  shall  confine  our  opinion  to 
the  questions  in  which,  we  thmk,  errors  are  to  be  found, 
and  to  such  other  questions  as  will  probably  arise  on 
another  trial. 

In  capital  cases,  and  other  felonies,  there  are  some  mat- 
ters that  must  affirmatively  a,ppear  in  the  record,  or  the 
con\dction  will  be  erroneous,  and  the  judgment  of  the  court 
must  be  reversed. 

In  such  cases,  where  the  defendant  is  in  actual  imprison- 
ment, it  must  affirmatively  appear  that  a  copy  of  the  in- 
dictment and  a  list  of  the  jurors  summoned  for  his  trial, 
including  the  regular  jury,  were  delivered  to  him  at  least 
one  entire  day  before  the  day  appointed  for  his  trial. — Re- 
vised Code,  §  4171 ;  Bohertson  v.  The  State,  43  Ala.  325. 
And  in  all  felonies  the  record  must  show  that  the  defend- 
ant was  asked,  before  sentence,  if  he  has  anything  to  say, 
why  judgment  should  not  be  pronounced  upon  him. — Crim 
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V.  Tlie  State,  43  Ala.  53 ;  1  Bish.  Crim.  Pro.  §  865.  And 
we  hold  it  equally  necessary  to  a  legal  conviction,  that  the 
record  should  show  that  the  jury  was  sworn,  and  that  the 
oath  administered  conforms  substantially  to  the  oath  re- 
quired to  be  administered  by  the  Revised  Code,  §  4092. 
That  oath  requires  the  jurors  to  be  sworn,  not  only  well 
and  ti'uly  to  try  the  issue  joined  between  the  State  of  Ala- 
bama and  the  defendant,  but  also  a  true  verdict  to  render 
according  to  the  evidence.  The  record  in  this  case  states, 
the  jury  "were  duly  sworn  to  well  and  truly  try  the  issue 
joined  between  the  State  of  Alabama  and  the  defendant, 
Joe  Johnson."  If  it  were  stated*  that  the  jury  were  duly 
sworn  according  to  law,  it  might,  perhaps,  be  presumed 
they  were  sworn  in  the  form  requii'ed  by  the  statute,  but  as 
the  oath  administered  is  stated,  we  can  not  presume  that 
they  were  otherwise  sworn.  The  oath  stated  leaves  out  an 
essential  and  substantive  part  of  the  oath  required  to  be  ad- 
ministered, to-wit :  "  and  a  true  verdict  render  according 
to  the  evidence :  so  heljJ  you  God."  Thus,  we  see,  not 
only  an  essential,  but  the  most  impressive  part  of  the  oath, 
was  omitted ;"  that  part  that  directs  the  jurors  to  look  to 
God  for  help,  in  the  discharge  of  theu"  important  and  sol- 
emn duty,  a  duty  in  which  the  life  of  a  human  being  was 
involved.  This  omission  must  necessarily  render  the  ver- 
dict illegal,  and  insufficient  to  justify  the  feai-ful  and  terri- 
ble punishment  to  which  the  defendant  is  consigned  by  the 
sentence  and  judgment  of  the  court. — Harreman  v.  The 
State,  2  Greene's  Iowa  Rep.  270-283 ;  Bivens  v.  The  State, 
6  Eng.  Rep.  455-465 ;   Jones  v.  The  State,  5  Ala.  666,  673. 

2.  Were  the  declarations  offered  by  the  State,  as  the  dy- 
ing declarations  of  the  deceased,  admissible? 

Dying  declarations  are  only  admissible  where  the  de- 
ceased knows  or  thinks  he  is  in  a  dying  state.  Positive 
evidence  of  this  knowledge  is  not  required ;  it  may  be  in- 
ferred from  the  conduct  and  comlition  of  the  deceased. 
Roscoe's  Crim.  Ev.  29. 

It  is  a  general  rule,  that  dying  declarations,  though  made 
with  a  full  consciousness  of  approaching  death,  are  only 
ftdniissible  where  the  death  of  tlie  deceased  is  the  subject 
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of  the  charge,  and  the  circumatances  of  the  death  are  the 
subject  of  the  dying  dechirations. — Roscoe's  Crim.  Ev.  28. 
The  dying  declarations  offered  in  evidence  in  this  case  fall 
strictly  within  this  rule.  The  death  of  the  deceased  was 
the  subject  of  the  charge,  and  they  were  offered  to  prove 
the  circumstances  of  the  death  of  the  deceased,  and  the 
party  by  whom  it  was  occasioned. 

A  careful  examination  of  the  evidence  satisfies  us  that 
the  deceased  not  only  believed  that  he  was  in  a  dying  state, 
but  that  he  was  so  in  fact.  He  lived  only  about  three  or 
four  hours  after  he  was  shot,  said  he  was  bound  to  die ; 
and  the  physician  who  visited  him  directly  after  the  shoot- 
ing said  he  was  then  in  a  dying  condition,  was  collapsed, 
had  but  little  pulse,  was  sinking,  and  soon  after  became 
speechless ;  that  after  a  little  while  he  became  able  to  speak 
so  as  to  be  understood.  Another  witness  named  Merri- 
wether  stated  that  about  fifteen  or  twenty  minutes  before 
deceased  died  he  said,  to  a  question  asked  him  by  the  phy- 
sician, "  Joe  sent  for  me,  and  I  went  down.  When  I  got 
close  to  him,  he  told  me  not  to  come  closer;  if  I  did,  he 
would  shoot  me.     I  wheeled  to  walk  away,  and  he  shot  me." 

Other  witnesses  were  examined  on  this  subject,  and 
proved  similar  declarations.  These  examinations  were  to 
the  court,  for  the  purpose  of  determining  the  admissibility 
of  the  dying  declarations  of  the  deceased,  but  in  the  pres- 
ence and  hearing  of  the  jury,  the  court  telling  the  jury  the 
evidence  was  for  the  court,  and  not  for  the  jury.  The  de- 
fendant's counsel  objected  to  said  evidence,  and  to  the  ad- 
missibility of  the  dying  declarations  of  the  deceased,  and 
moved  the  court  to  exclude  the  same.  This  the  court  re- 
fused to  do  then,  but  said,  when  the  evidence  is  closed,  and 
before  the  arguments  of  the  counsel  to  the  jury  commence, 
the  motion  of  defendant  to  exclude  the  dying  declarations 
of  deceased  would  be  decided.  To  these  several  rulings 
of  the  court  the  defendant  excepted.  The  evidence  of  the 
State  being  closed,  the  court  directed  the  defendant  to  pro- 
ceed with  the  case.  The  defendant  objected  to  proceeding 
further,  or  to  enter  upon  the  examination  of  his  \^dtnesses, 
until  his  motion  to  exclude  the  evidence  of   the  dying 
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declarations  of  deceased  was  decided  by  the  court,  as  he 
could  not  know  what  to  meet,  or  whether  said  dying  declar- 
ations would  be  evidence  or  not.  The  court  overruled  de- 
fendant's objection,  and  directed  him  to  proceed  with  the 
case,  and  defendant  excepted.  Thereupon,  the  defendant 
proceeded  and  examined  his  witnesses.  After  the  defend- 
ant had  closed  his  evidence,  and  after  argument  of  counsel 
on  the  several  motions  of  defendant  as  aforesaid,  to  ex- 
clude the  dying  declarations  of  deceased,  the  court  excluded 
all  evidence  of  the  dying  declarations  of  the  deceased,  ex- 
cept those  made  by  deceased  when  he  Avas  lying  on  the 
ground,  immediately  after  he  was  shot,  and  the  evidence 
of  the  physician,  and  of  a  witness  by  the  name  of  Merri- 
wether ;  and  to  this  ruling  of  the  court  the  defendant  ex- 
cepted. 

The  court  committed  no  error  in  deciding  that  the  dying 
declarations  of  deceased,  referred  to,  were  admissible,  but 
we  think  the  court  erred  in  requiring  the  defendant  to  pro- 
ceed with  his  defense  before  deciding  that  question.  This 
is  certainly  a  novel  question.  No  authority  is  referred  to 
sustaining  the  decision  of  the  court,  and,  so  far  as  we  know, 
none  exists.  Novelties  in  the  law  are  to  be  regarded  with 
distrust.  No  accused  person  should  be  required  to  make 
his  defense  until  he  is  informed  what  the  evidence  against 
him  is.  Common  justice  requires  this,  and  common  jus- 
tice is  common  law.  Such  a  practice  reverses  all  the  well 
settled  rules  of  criminal  procedure  on  this  subject,  and 
must  therefore  be  erroneous. 

3.  In  a  criminal  case  the  wife  is  sometimes  a  competent 
witness  against  the  husband,  but  never  for  him. — 1  Greenl. 
Ev.  §  343,  and  the  two  following  sections ;  WiUiams  v.  The 
State,  44  Ala.  24;  Revised  Code,  §  2704. 

4.  The  court  committed  no  error  in  refusing  te  quash  the 
venire,  because  of  the  mistake  in  the  christian  name  of  one 
of  the  jurors  in  the  list  of  jurors  required  to  be  delivered 
to  the  defendant  by  section  4171  of  the  Revised  Code.  The 
remedy  for  such  a  mistake  is  provided  for  in  section  4175,. 
and  the  record  shows  the  defendant  had  the  benefit  of  that 
remedy. 
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5.  Where  jurors,  whose  names  are  in  the  list  of  jurors  de- 
Hvered  to  the  defendant  for  his  trial,  if  di'awn,  fail  to  answer 
when  called,  it  is  no  error  in  the  court  to  refuse  to  send  for 
them,  although  it  be  shown  that  they  live,  and  are  in  the  city 
at  the  time  they  are  called;  but  when  a  juror  is  in  the  jail, 
under  an  order  or  sentence  of  the  court,  in  such  a  case,  on 
the  motion  of  the  defendant,  if  the  court  refuses  to  send 
for  him  and  have  him  brought  into  court,  it  is  an  error  for 
which  the  judgment  will  be  reversed. — Boggs  v.  The  State, 
45  Ala.  30. 

For  the  errors  named,  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  another  trial,  and  the  defendant  will 
remain  in  custody  until  discharged  by  due  course  of  law. 


MORGAN  vs.  THE  STATK 

[IMPBISONMEST   FOE  COSTS   ON   CONVICTION   IN   CRIMINAL  CASE.] 

1.  Revised  Code,  section  3760  of ;  not  unconstitutionaL — Section  3760  of 
the  Revised  Code  is  not  uuconstitutiondl,  either  as  to  fine  and  costs, 
and  unless  both  are  paid,  a  defendant  may  be  lawfully  imprisoned  in 
the  county  jail,  or,  in  the  discretion  of  the  court,  sentenced  to  hard 
labor  for  the  county  if  he  refuses  to  confess  judgment,  with  good  and 
sufficient  securities  for  both  fine  and  costs,  or  for  the  costs-  onlj',  if  the 
fine  be  paid. 

2.  Constitution  of  Alg,hama,  section  22  of  article  1  o/;  tohat  MOt  a  debt 
within  meaning  of. — The  costs  in  a  criminal  case  do  not  constitute  a 
debt  witbin  the  meaning  of  section  '2:Z  of  article  J  of  the  constitutioa 
of  Alabama. 

Appeal  from  Circuit  Court  of  Peny. 
Tried  before  Hon.  M.  J.  Saffold. 

The  facts  are  stated  in  the  opinion. 

P.  LocKETT,  and  Rice,  Jones  &  Wiley,  for  appellant. 
Section  3760  of  the  Revised  Code  gives  the  court  below  no 
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right  whatever  to  imprison  the  defendant  for  the  non-pay- 
ment of  costs  merely,  but  expressly  provides :  "If  the  fine 
and  costs  are  not  paid,  or  a  judgment  confessed  according 
to  the  provisions  of  the  preceding  section,  the  defendant 
must  either  be  imprisoned  in  the  county  jail,"  &c.  In  this 
case  the  "Jlne "  assessed  against  the  defendant  by  the  juiy 
was  jxi^id  by  her,  although  she  refused  or  failed  to  settle 
"the  costs"  of  the  court  below,  or  to  confess  judgment  with 
sureties  for  the  same.  The  circuit  court  could  not,  under 
that  section  of  the  Code,  either  imprison  the  defendant  or 
•sentence  her  to  hard  labor  for  tlie  county,  except  upon  a 
failure  to  pay  both  "theJiTie  and  costs"  or  confess  jud^ent 
according  to  the  provisions  of  section  3759  of  the  Code, 
The  contingency  in  which  the  court  had  power  to  act  hftd 
not  arisen.  The  statute  must  be  construed  most  favorably 
for  the  defendant,  involving  as  the  case  does  the  liberty  of 
the  citizen. 

It  is  e\ddent  that  "the  costs"  of  the  court,  in  this  in- 
stance, can  fonn  no  part  or  parcel  of  the  "  fine  "  or  punish- 
ment imposed  by  the  jury  upon  the  defendant  for  the  vio- 
lation of  a  law,  because  the  verdict  of  the  jury  trying  the 
issue  is :  "  We,  the  jury,  find  the  defendant  guilty,  and  as- 
sess &Jine  of  one  dollar." 

A  debt  is  an  obligatory  contract,  bilt  under  the  constitu- 
tion of  the  State  can  not  be  compulsory,  except  by  ci\dl 
process,  inasmuch  as  the  constitution  declares  in  express 
terms,  "  that  no  person  shall  be  impiisoned  for  debt." — 
Dec.  of  Rights,  Con.  of  Ala.  art.  1,  §  22.  Thompson  v.  The 
State,  16  (Harrison)  Indiana  Reports,  p»  516,  is  a  case  ex- 
pressly in  point.  The  head-note  is  as  follows :  "  Section 
128  R.  S.  p.  378,  which  provides  that  when  the  defendant 
in  a  criminal  case  is  adjudged  to  pay  any  fine  and  costs,  he 
may  be  committed  until  the  same  are  paid  or  replevied,  is 
unconstitutional,  so  far  as  the  same  authorizes  a  commit- 
ment for  the  non-pajinent  of  costs,  being  in  conflict  with 
article  1,  section  2,  of  the  constitution." 

The  costs  in  a  criminal  case  are  matters  of  private  right, 
and  constitute  a  mere  indebtedness,  for  which  (in  the  ab- 
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sence  of  a  fraud)  a  defendant  can  not  be  ordered  to  be  im- 
prisoned."—T/^e  State  V.  Farley,  8  Blackf.  229. 

Article  1,  section  22,  of  the  Oonstituticai  of  Alabama, 
leaves  out  "except  for  fraud." 

If  the  "  costs"  were  not  debts  due  to  the  officers  of  the 
court,  but  were  merely  part  of  the  penalty  itself,  the  par- 
doning power  of  the  governor  could  remit  the  costs,  for  it 
reaches  aU  penalties  for  crime  except  where  the  funda- 
mental law  fetters  the  power.  But  the  pardoning  power- 
can  not  remit  costs  already  taxed,  because  they  are  mere 
debts  due  the  officers  of  court. 

PECK,  C.  J. — There  is  no  error  in  this  record.  Appel- 
lant was  convicted  of  an  assault  and  battery  with  a  stick, 
and  fined  one  dollar,  and  judgment  was  rendered  for  the 
fine  and  the  cost  of  the  prosecution.  Thereupon,  appel- 
lant paid  the  fine  to  the  clerk,  but  refused  to  pay  the  cost, 
or  to  confess  judgment,  with  good  and  sufficient  sureties, 
for  its  payment,  and  moved  to  be  discharged.  Her  motion 
was  denied,  and  the  court  sentenced  her  to  hard  labor  for 
the  county  for  ten  days ;  and  she  excepted  to  the  niling 
and  judgment  of  the  court,  and  appeals  to  this  court  to» 
have  the  sentence  and  judgment  of  the  circuit  court  re- 
versed. 

Her  counsel  insists  that  section  3760  of  the  Revised  Code,, 
which  provides,  that  "  if  tl*  fine  and  costs  are  not  paid,  or 
a  judgment  confessed  according  to  the  provisions  of  the 
preceding  section,  the  defendant  must  either  be  imprisoned 
in  the  county  jail.,  or,  at  the  discretion  of  the  court,  sen- 
tenced to  hard  labor  for  the  county,"  <fcc.,  is  unconstitu- 
tional, in  so  far  as  it  authorizes  the  defendant  to  be  impris- 
oned in  the  county  jail,  or,  at  the  discretion  of  the  court, 
sentenced  to  hard  labor  for  the  county,  for  failing  either  to 
pay  or  to  confess  judgment  for  the  cost ;  that  the  cost,  in 
such  a  case,  is  a  debt,  and  the  constitution,  article  1,  sec- 
tion 22,  declares,  "  that  no  person  shall  be  imprisoned  for 
debt."  In  this  the  counsel  is  mistaken.  In  criminal  cases, 
the  cost  is  no  more  a  debt  than  tlie  fine,  and  accurately 
speaking,  not  as  much  so,  for  the  fine  is  a  sum  certain  in 
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numerOj  and  the  cost  is  not.  If  the  defendant  refuses  to 
pay  the  cost,  or  to  confess  a  judgment  with  good  and  suffi- 
cient sureties  for  their  payment,  as  provided  in  section  3759 
of  the  Revised  Code,  it  is  no  violation  of  the  constitution 
to  compel  their  payment  by  hard  work  for  the  county. 
Let  the  judgment  be  affirmed  at  appellant's  costs. 


THOMPSON  vs.  THE  STATE. 

[INDICTICEMT  FOB  MAUCIOUS   MISCHIEF.] 

1.  Jury,  province  of;  wiml  charge  inrades. — A  charge  which  assnmes  a 
fact  to  be  proved,  without  referring  to  the  jury  the  credibility  of  the 
evidence  offered  to  prove  it,  and  whether  if  credible  it  proves  the  fact, 
invades  the  province  of  the  jury,  and  is  therefore  erroneous." 

Appeax.  from  Criminal  Court  of  Dallas. 
Tried  before  Hon.  George  H.  Craig. 

The  point  upon  which  the  case  turns  is  fully  stated  in 
the  opinion. 

for  appellant. 

J.  W.  A.  Sanford,  Attorney-General,  contra. 

PECK,  C.  J. — The  indictment  in  thi»  case  was  found  in 
the  criminal  court  of  Dallas  county.  The  charge  is,  that 
the  appellant,  Jolin  Thompson,  unlawfully  and  maliciously 
disabled  a  cow,  the  property  of  Stephen  Tarrant,  against 
the  peace  and  dignity  of  the  State  of  Alabama.  • 

The  trial  was  had  on  the  plea  of  not  guilty ;  the  appel- 
lant was  convicted  and  fined  fifty  dollars.  On  the  trial  a 
bill  of  exceptions  was  signed  and  sealed  at  his  instance, 
which  set  out  all  the  evidence. 

The  court  charged  the  jury  in  writing,  to  which  the  ap- 
pellant excepted.     In  this  charge,  among  other  things,  the 
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court  stated  to  the  jury,  "It  has  been  testified  to  before 
you,  that  the  cow  proven  to  have  been  shot,  was  outside  of 
the  field  in  which  the  com  of- Jphn  Thompson  was  grow- 
ing at  the  time  of  the  shooting."  Was  this  proper  to  be 
said  to  the  juiy?  or,  in  saying  it,  did  the  court  invade  the 
province  of  the  jury?  We  think  it  was  most  clearly  the 
latter.  The  court  assumed  to  tell  the  jury  what  was  testi- 
fied to,  and  what  was  proved,  without  leaving  it  to  the  jury 
to  find  from  the  evidence  what  was,  or  was  not  proved.  It 
assumed  as  a  fact  that  the  cow  was  shot,  and  where  she 
was  at  the  time  she  was  shot — that  she  was  outside  of  the 
field  in  which  the  corn  of  John  Thompson  was  growing,  at 
the  time  of  the  shooting.  This  was  a  clear  invasion  of  the 
province  of  the  jury.  A  charge  which  assumes  a  fact  to 
be  proved,  without  referring  to  the  jury  the  credibihty  of 
the  evidence  offered  to  prove  it,  and  whether,  if  credible, 
it  proves  the  fact,  is  an  invasion  of  the  province  of  the 
jury.  It  is  the  province  of  the  jury,  not  of  the  coui't,  to 
find  from  the  evidence  what  is  proved.  The  juiy  alone  can 
determine  the  credibility  of  the  evidence,  and  what  it 
proves,  and  a  charge  that  assumes  to  do  this  is  erroneous. 
Shep.  Dig.  p.  460. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 


RICE  vs.  THE  STATE. 

[indictment  foe  bukglaby.] 


1.  Cotifessions  of  guilt ;  when  should  not  he  excluded. — When  no  promises 
are  made  or  threats  used  to  obtain  confessions,  they  should  not  be  ex- 
cluded because  the  circumstances  surrounding  the  defendant  were 
threatening.  Such  circumstances  are  proper  to  l?e  considered  by  the 
jury  in  determining  the  credibility  of  the  confessions,  and  what  force 
and  effect  should  be  given  to  them. 

2.  Same;  charge  as  to,  ichat  erroneous.— A  charge  asked  in  the  following 
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■words  may  be  refased,  to- wit  :  "If  the  confessions  of  the  defendant 
are  not  corroborated,  n  strong  presumption  arises  that  they  are  not 
true.''  There  is  no  general  presumption  that  confessions  are  to  be  re- 
garded as  untrue  unless  they  are  'corroborated. 

Appeal  from  Circuit  Court  of  Wilcox, 
Tried  before  Hon.  P.  O.  Habper. 


The  indictment  in  this  case  charged  that  Henry  Rice, 
alicvi  Wriglit,  "  broke  into  and  entered  the  dwelling  house 
of  William  T.  Spencer,  with  intent  to  steal,"  &c.  The  de- 
fendant having  gone  to  trial  on  plea  of  not  guilty,  was  con- 
victed, and  sentenced  to  ten  years  imprisonment  in  the 
penitentiaiy.  The  State,  after  having  proved  that  Spen- 
cer's house  was  broken  into  in  the  year  1868,  and  a  large 
sum  of  money  in  ten  and  twenty  doUar  gold  pieces,  and 
some  few  two-and-a-half  dollar  gold  pieces,  stolen  at  the 
time  of  the  breaking,  introduced  Sam.  Spencer,  who  .testi- 
fied that  he  and  his  brother  visited  defendant  in  jail,  the 
prisoner,  and  witness  and  his  brother  alone  being  present 
at  the  interview.  The  witness  then  said  to  defendant,  "  I 
want  to  know  what  you  and  Bill  did  with  father's  money.'' 
Defendant  replied  that  "  he  did  not  go  into  the  house,  but 
broke  Bill's  leg  for  him  to  go  in,  and  that  Bill  broke  the 
shutters,  went  in  and  got  the  money,  and  handed  it  to  de- 
fendant at  the^vindow."  The  defendant,  at  the  same  in- 
terview, told  the  witness  that  if  he  would  go  to  a  certain 
place  described  by  the  prisoner,  he  would  find  the  money 
m  a  hole  in  the  ground.  Witness  found  the  hole,  and 
some  cloth  in  it  which  had  been  seen  in  Spencer's  house, 
but  could  find  no  money.  "Witness  did  not  promise 
defendant  anything  to  confess,  nor  use  any  threats  against 
him  if  he  did  not  confess."  The  defendant  then  moved 
the  court  to  exclude  the  confessions  on  the  ground  that 
"  the  circumstances  surrounding  the  prisoner  were  threat- 
ening, and  that  said  confessions  were  not  con-obora- 
ted."  The  court  overruled  this  motion,  and  defendant  ex- 
cepted.  The  State  then  proved  that  a  short  time  after  the 
house  was  entered,  defendant  bought  goods  and  jewehy  in 
Mobile,  Alabama,  to  the   amount  of   about  $100,  all  of 
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which,  except  eight  dollars,  was  paid  for  in  gold  coin ;  a, 
twenty-dollar  gold  piece  and  two-and-a-haK  dollar  gold 
pieces  being  used  for  that  pui'jjose,  and  that  at  the  time  of 
defendant's  arrest  he  had  a  number  of  ten  or  twenty-dollar 
gold  pieces  on  his  person.  There  was  some  evidence  tend- 
ing to  show  that  in  1866  defendant  had  been  paid  $87.50  in 
two-and-a-half  dollar  gold  pieces.  After  the  general  charge 
to  the  jury,  (which  is  not  set  out  in  the  bill  of  exceptions,) 
the  defendant  asked  the  following  charge :  "  That  if  the 
confessions  of  the  defendant  are  not  corroborated,  a  strong 
presumption  arises  that  they  are  untrue."  This  charge 
the  court  refused,  and  defendant  excepted,  and  the  court 
then  remarked  to  the  juiy  "that  they  would  recollect  what 
the  court  had  told  them  as  to  the  law  of  confessions,  and 
to  this  qualification  the  defendant  excepted." 
The  errors  assigned  are — 

1.  Refusal  to  exclude  the  confessions. 

2.  The  refusal  of  the  charge  asked. 

3.  The  qualification  of  the  charge. 

John  McCaskill,  for  appellant. 

J.  W.  A.  SaNford,  Attorney-General,  contra. 

(No  briefs  came  into  Reporter's  hands.) 

PECK,  C.  J. — But  two  questions  are  made  on  this 
record.  One  arises  on  a  motion  to  exclude  the  confessions 
of  the  defendant,  upon  the  ground  that  the  circumstances 
surrounding  him  at  the  time  they  were  made  were  threat- 
ening ;  and  that  the  confessions  were  not  corroborated. 

1.  No  objection  was  made  to  the  admissibility  of  the 
confessions  at  the  time  they  were  deposed  to  by  the  wit- 
ness. The  witness  stated  that  no  promises  were  made  to 
obtain  the  confessions,  and  no  threats  used  if  the  defend- 
ant did  not  confess. 

The  circumstances  stated  were  proper  to  be  considered 
by  the  jury  in  determining  the  credibility  of  the  confes- 
sions, and  what  force  and  effect  should  be  given  to  them, 
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but  not  sufficient  to  exclude  them  altogether.     There  was 
no  error,  therefore,  in  ovemiling  the  motion. 

2.  The  other  question  grows  out  of  the  refusal  of  the 
court  to  give  a  charge  asked  bj  the  defendant.  After  the 
court  had  charged  the  jury,  the  defendant  asked  the  court 
to  give  the  following  charge  to  the  jury :  "  If  the  confes- 
sions of  defendant  are  not  coiToborated,  a  strong  presump- 
tion arises  that  they  are  not  true."  There  was  no  error  in 
refusing  this  charge.  Confessions  are  sometimes  the  most 
satisfactory  evidence  of  the  defendant's  guilt;  sometimes 
they  are  of  very  httle  value ;  but  we  know  of  no  general 
presumption  that  confessions,  unless  corroborated,  should 
be  regarded  as  untnie,  or  should  be  presumed  to  be  so. 
All  confessions  ought  to  be  cautiously  received  by  the 
court,  and  carefully  considered  by  the  jury.  If  voluntarily 
and  intelligently  made — not  obtained  by  promises  of  favor, 
or  by  putting  in  fear  by  either  threatening  acts  or  words — 
a  jury  may  very  properly  convict  on  confessions  merely, 
without  other  evidence ;  but,  if  made  by  an  ignorant  party* 
under  suspicious  circumstances,  as,  if  made  when  no  one 
is  present  but  the  witness,  or  made  by  one  in  the  custody 
of  an  officer,  or  in  jail,  and  to  a  person  interested  to  obtain 
them,  or  to  one  who  might  be  supposed  to  inspire  the  pris- 
oner with  fear,  or  with  a  hope  that  by  confessing,  he  would 
obtain  a  mitigation  of  his  punishment,  or  from  any  other 
cause  that  might  be  fairly  presumed  to  exercise  an  undue 
influence  on  the  prisoner's  mind,  then  conviction  should 
rarely,  if  ever,  be  based  upon  such  confessions  only,  with- 
out corroborating  evidence.  After  the  defendant's  chaise 
was  refused,  the  court  said  to  the  jury,  "  You  will  recollect 
what  I  told  you  as  to  the  law  of  confessions."  To  this  the 
defendant  objected,  as  a  qualification  of  his  charge.  It  is 
not  readUy  seen  how  that  remark  can  be  construed  as  a 
qualification  of  the  charge  that  had  been  refused.  If  the 
charge  had  been  given  in  whole,  or  in  part,  it  might,  per- 
haps, amount  to  a  qualification.  But  the-  charge  was  not 
asked  in  wi'iting;  therefore,  if  it  had  been  given,  there 
would  have  been  no  error  in  adding  to  it  a  proper  qualifi- 
4 
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cation.     Courts  are  only  prohibited  from  qualifying  charges 
asked  in  writing. — Rev.  Code,  §  2756. 
Let  the  judgment  be  affirmed. 


LOCKETT  vs.  THE  STATE. 

[indictment  foe  caekying  concealed  weapons.] 

1.  Oath  of  jury,  recital  in  record  as  to;  what  atifficient.— 'Where  the  record 
recites  that  the  jnry  "were  duly  sworn,  according  to  law,"  this  suffi- 
ciently shows  that  the  oath  required  by  law  was  administered. 

2.  Revised  Code,  seetion  3555  of ;  word  "  traveling  "  used  in,  defined — The 
word  "traveling"  used  in  section  3555  of  the  Revised  Code  means  to 
pass  from  place  to  place,  whether  for  pleasure,  instruction,  business, 
or  health,  and  the  length  of  the  journey  does  not  destroy  the  character 
of  the  occupation.     (Saffold,  J.,  dissenting.) 

3.  Same. — A  person  who  is  a  passenger  and  passing  on  a  rnilway  train 
from  Selma  to  Marion  in  this  State,  a  distance  of  twenty-eight  miles, 
to  seek  employment,  is  "traveling"  in  the  sense  of  th£  statute,  and 
may  carry  a  pistol  concealed  about  his  person.  (Saffold,  J,,  dissent- 
ing.) 

Appeal  from  Circuit  Court  of  Pen-y. 
Tried  before  Hon.  M.  J.  Saffold. 

Reid  Lockett,  freedman,  being  indicted  and  on  trial  for 
carrying  a  pistol  concealed  about  his  person,  the  State  in- 
troduced a  witness  who  testified,  that  some  time  in  August, 
1871,  while  coming  from  Selma  on  the  passenger  train,  he 
noticed  defendant,  and  some  time  after  this  he  saw  the 
conductor  eject  defendant  from  the  train  for  drunken  and 
boisterous  conduct.  At  the  time  a  brakeman,  who  was 
aiding  the  conductor,  took  from  Lockett  a  pistol  which 
Lockett  had  drawn,  and  immediately  aftei'^v^ards  defendant 
exhibited  another  pistol,  both  pistols  having  been  previ- 
ously concealed  about  his  person.  "  Witness  thought  from 
defendant's  action  that  he  was  a  train  hand,  but  was  not 
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positive  about  it.  Defendant  was  traveling  on  the  train, 
and  may  have  been  a  passenger." 

Defendant  introduced  a  witness  who  testified,  that  de- 
fendant's regular  occupation  was  that  of  a  brick  mason  and 
plasterer,  although  he  had  known  him  to  do  other  kinds  of 
work ;  that  he  was  at  Selma  a  good  part  of  his  time ;  that 
he  (witness)  did  not  know  whether  defendant  was  a  train 
hand  or  not  at  the  time  referred  to. 

Powhattan  Lockett  testified,  that  he  saw  defondant  on 
the  cars  after  passing  "  the  Marion  Junction,"  and  invited 
him  to  go  to  Marion  to  do  some  plastering  for  him.  De- 
fendant had  been  working  at  the  Junction,  but  agreed  to 
do  the  work  which  witness  wished  to  have  done.  It  was 
admitted  that  it  is  twenty-eight  miles  from  Selma  to  Ma- 
rion ;  that  the  train  from  which  defendant  was  put  off  was 
a  passenger  train  running  from  Selma  to  Marion ;  that 
it  is  fourteen  miles  from  Marion  Junction  to  Marion ;  and 
that  the  defendant  was  put  off  a  short  distance  after  leav- 
ing the  Junction.     This  was  all  the  evidence. 

The  court,  at  the  request  of  the  solicitor,  charged  the 
jury,  "if  they  beheved  the  evidence,  they  must  find  the 
defendant  guilty."  The  defendant  excepted  to  this  charge, 
and  requested  the  court,  m  writing,  to  charge  the  jury  that 
"if  they  believed  from  the  evidence  that  defendant  was 
engaged  in  traveling,  and  was  on  the  cars  as  a  passenger 
from  Selma  to  Marion,  a  distance  of  twenty-eight  miles, 
that  he  had  a  light  to  cany  concealed  weapons,  and  that 
they  must  find  the  defendant  not  guilty."  The  court  re- 
fused to  give  this  charge,  and  defendant  duly  excepted. 

The  defendant  then  asked  the  court  td  charge  the  jury, 
that  "  if  they  believed  from  the  evidence  that  defendant 
was  traveling  and  on  the  cars  from  the  Junction  to  Marit)u, 
a  distance  of  fourteen  miles,  that  then  they  must  find  the 
defendant  not  guilty."  The  court  refused  to  give  the  chaise, 
and  defendant  duly  excepted. 

The  jury  brought  in  a  verdict  of  guilty,  and  assessed  a 
fine  of  fifty  dollars  against  the  defendant.  The  judgment- 
entry,  after  reciting  defendant's  plea  and  jomder,  &c.,  is  as 
follows :  "  Thereupon,  came  a  jury  of  good  and  lawful  men. 


44  FOKTY-SEVENTH  ALABAMA. 

Lockett  V.  The  State. 

to-wit :  M.  W.  Oliver,  and  eleven  others,  who  being  duly 
empanneled  and  sworn  according  to  law,  well  and  truly  to 
try  the  issue  joined,  upon  their  oaths  do  say,"  &c. 

The  eiTors  assigned  are — 

1st.  The  charge  given  and  the  charges  refused  by  the 
court. 

2d.  That  the  judgment-entry  shows  that  the  jury  were 
not  properly  sworn. 

P.  Lockett,  and  A.  A.  Wiley,  for  appellant. 
J.  W.  A.  Sanford,  Attorney-General,  contra. 

PETEES,  J. — This  is  an  indictment  under  the  statute 
for  carrying  a  pistol  concealed  about  the  person  of  the  ac- 
cused. There  was  a  conviction  in  the  court  below,  and  the 
defendant  was  fined  fifty  dollars.  From  this  conviction  he 
appeals  to  this  court. 

The  record  shows  that  the  jury  was  "  duly  empanneled 
and  sworn  according  to  law,  well  and  truly  to  try  the  issue 
joined."  This  could  not  be,  unless  the  oath  administered 
was  that  laid  down  in  the  Revised  Code.  It  was  therefore 
sufiicient. 

The  defendant,  in  the  court  below,  for  his  defense  relies 
on  the  fact  that  he  was  "traveling"  at  the  time  when  the 
offense  charged  is  alleged  to  have  been  committed.  The 
statute  creating  this  offense  is  in  the  following  words  :  "  Any 
person  who,  not  being  threatened  with  or  having  good  rea- 
son to  apprehend  an  attack,  or  traveling,  or  setting  out  on 
a  journey,  carries  concealed  about  his  person  a  bowie-knife 
or  any  other  knife  or  instrument  of  a  like  kind  or  descrip- 
tion, or  a  pistol,  or  fire-arms  of  any  other  kind  or  descrip- 
tion, or  an  air-gun,  must  be  fined,'  on  conviction,  not  less 
than  fifty,  nor  more  than  three  hundred  dollars ;  and  may 
also  be  imprisoned  in  the  county  jail,  or  sentenced  to  hard 
labor  for  the  county,  for  not  more  than  six  months." — Re- 
vised Code,  §  3555';  1  Ala.  612;  31  Ala.  387 ;  33  Ala.  347. 
The  testimony  tends  to  show,  that  when  the  defendant  was 
"traveling  on  the  train  and  may  have  been  a  passenger," 
on  the  rail-way  between  the  city  of  Selma  and  the  town  of 
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Marion  in  this  State,  he  carried  concealed  about  his  per- 
son a  brace  of  pistols.  It  was  shown,  that  the  accused  was 
a  brick-mason,  and  that  he  resided  near  Selma,  and  had 
been  invited  to  Marion  to  do  some  brick  work  and  plaster- 
ing there.  It  was  admitted  that  the  distance  between  these 
two  places  was  about  twenty-eight  miles,  and  that  it  was 
about  fourteen  miles  from  Marion,  where  the  defendant 
was  put  oflf  the  train  by  the  conductor,  on  account  of  his 
improper  and  boisterous  conduct.  It  was  there  that  he 
exliibited  his  pistols. 

On  this  evidence  the  defendant  moved  the  court  to  give 
a  written  charge  to  the  jury  in  the  following  language : 
"  That  if  they  beUeve  from  the  evidence  that  the  defendant 
was  engaged  in  traveliug,  and  was  on  the  cars  as  a  passen- 
ger from  Selma  to  Marion,  a  distance  of  twenty-eight  miles, 
that  then  he  had  a  right  to  cany  concealed  weapons,  and 
that  they  must  find  the  defendant  not  guilty."  This  charge 
was  refused,  and  defendant  excepted.  I  think  this  was  a 
proper  charge  under  the  evidence,  and  should  have  been 
given.  The  word  "traveHug"  has  no  very  precise  or  tech- 
nical meaning  when  it  is  used  without  any  limitation.  Its 
primary  and  general  import  is  to  pass  fi'om  place  to  place, 
whether  for  pleasure,  instruction,  business,  or  health.  A 
person  may  travel  to  seek  employment  as  well  as  to  seek 
amusement,  information,  or  health. — Webster's  Diet.  Una- 
bridged, Roget's  Thesaurus  of  English  Words,  p.  109,  ivord 
Travel.  The  length  of  the  journey  or  its  continuance  does 
not  destroy  the  character  of  the  occupation.  The  proofs  in 
this  case  do  not  make  it  certain  that  the  defendant  may 
not  have  been  engaged  in  an  honest  journey  to  a  neighbor- 
ing town  to  procure  employment  iu  his  trade.  He  might 
have  done  the  same  thing,  by  a  trip  to  California  or  to 
Mexico.  In  the  latter  case,  to  be  caught  with  pistols  con- 
cealed about  his  person  would  be  no  crime.  And  there  is 
no  very  clear  reason  why  a  different  intei^jretation  should 
be  placed  on  his  conduct  in  the  two  cases,  because  the 
journey  was  shorter  in  the  one  case  than  it  was  in  the  other^ 
wlien  his  purpose  in  both  cases  was  to  seek  employment  in 
his  occupation.     Nor  is  it  required  that  he  should  have  any 
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uecessity  for  the  use  of  his  pistols.  It  is  enough  if  he  was 
traveling  on  a  journey,  long  or  short.  This  is  the  language 
of  the  statute  above  cited. 

There  was  also  a  charge  given  by  the  court  below,  which 
was  the  reverse  of  that  set  o.ut  above.  This  was  objected 
to  by  the  defendant.  Such  a  charge  cannot  be  maintained 
upon  the  reasoning  above  shown.  It  excluded  all  consid- 
eration of  the  evidence  that  the  defendant  was  traveling 
when  he  exhibited  his  pistols.  There  was  some  evidence 
tending  to  show  this,  and  however  slight  it  might  have  been, 
it  was  entitled  to  its  proper  weight.  But  the  charge  of  the 
court,  which  was  given  and  excepted  to,  was  calculated  to 
exclude  this.  This  was  also  error.  The  court  reluctantly 
concur  in  the  reversal  of  this  cause,  but  think  that  the 
question  of  "traveling"  should  have  been  left  to  the  jury. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded,  and  a  new  trial  is  ordered.  In  the 
mean  time  the  defendant,  said  Beid  Lockett,  will  be  held 
to  answer  the  indictment  in  this  case  until  discharged  by 
due  course  of  law. 

B.  F,  SAFFOLD,  J.,  (dissenting.) — The  appellant  was 
indicted  for  carrying  concealed  weapons  under  section  8555 
of  the  Re^dsed  Code.  He  lived  hear  Selma,  and  was  going 
to  Marion,  a  distance  of  about  twenty-eight  miles.  Four- 
teen miles  from  Marion,  or  half  way  his  journey,  he  was 
put  off  the  cars  by  the  conductor  for  improper  and  bois- 
terous conduct,  and  at  that  time  he  exhibited  pistols. 

The  court  holds  that  his  passage  from  Selma  to  Marion 
was  such  a  traveling  or  going  on  a  journey  as  relieved  him 
from  the  penalty  of  the  statute. 

No  more  indefinite  words  could  have  been  used  in  a  pe- 
nal statute  than  those  of  "travehng"  or  "setting  out  on  a 
journey."  But  it  is  manifest  that  they  were  not  employed 
in  their  most  extensive  signification.  This  would  nullify 
the  law,  because  any  passing  from  one  place  to  another,  no 
matter  how  near,  would  be  a  traveling,  and  to  prohibit  the 
possession,  or  even  the  caiTying  of  arms  at  home,  would 
be  contrary  to  the  constitution. 
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The  evil  sought  to  be  remedied  was  the  insecurity  of  life 
caused  bj  the  practice  of  carrying  concealed  weapons,  and- 
the  consequent  demoralization  of  society.  It  was  deemed 
criminal  for  a  person  to  put  in  his  pocket  a  weapon  to  kill 
his  friends  and  acquaintances  in  a  chance  quarrel,  or  pre- 
meditated attack  by  himself.  The  distance  of  the  travel 
was  therefore  intended  to  be  such  as  would  take  him  be- 
yond the  circle  of*  his  general  acquaintance,  and  amongst 
strangers  for  whose  conduct  he  was  in  no  wise  responsible, 
either  by  his  precept  or  example,  and  against  whom  he  was 
not  protected  by  the  consideration  we  exhibit  for  those 
whom  we  know.  Since  travel  has  been  so  much  expedited 
by  railroads,  distance  has  almost  given  way  to  time  as  its 
measure.  I  would  therefore  much  prefer  to  construe  the 
traveling  or  setting  out  on  a  journey,  intended  by  the  stat- 
ute, to  mean  agoing  beyond  the  jurisdiction  of  the  particu- 
lar law,  that  is,  beyond  the  State. 


BROWN  vs.  THE  STATD. 

[INDICTUENT  FOB  PEBJUBT.] 

1.  Indictment;  when  sufficient. — An  indictment  for  perjnry,  in  the  form 
prescribed  in  the  Revised  Code,  is  sufficient. — Revised  Code,  p.  812 , 
No.  44. 

2.  Variance. — A  charge  of  larceny  of  the  property  of  M.  G.  is  not  the 
same  as  a  like  charge  of  the  property  of  W.  G.  M.  G.  or  his  son  M.  G., 
and  a  record  of  the  latter  case  is  not  competent  proof  of  the  former. 

3.  Sentence  ;  when  illegal. — A  sentence  for  a  longer  or  shorter  time  than 
the  law  prescribes  is  error.  The  court  can  not  sentence  one  convicted 
of  perjury  to  confinement  in  the  penitentiary  for  tiro  years. — lievised 
Code,  §  3557  ;  5  Wis.  529  ;  20  Gratt.  (Va.)  848. 

Appeal  from  Circuit  Court  of  Dallas. 
Tried  before  Hon.  James  Q.  Smith. 

Q.  A.  NoBTHiNGTON,  for  appellant, — 1.  There  was  a  clear 


48  FOKTY-SEVENTH  ALABAMA. 

Brown  v.  The  State. 

variance  in  the  proof.  The  proof  offered  shows  a  different 
offense,  in  law,  from  the  one  about  which  the  perjury  is 
alleged,  and  for  which  appellant  was  on  trial. 

2.  There  is  no  law  whatever  which  authorizes  tivo  years 
imprisonment  on  conviction  in  a  case  of  this  kind.  The 
sentence  is  therefore  unlawful. — Rev.  Code,  §  3557.  The 
law  is  in  effect  the  same  as  if  it  expressly  enacted  that  on 
a  conviction  for  perjury  the  sentence  of  imprisonment  shall 
Tiot  he  for  two  years,  or  any  less  number  than  three  years. 
Where  a  defendant  is  convicted,  and  the  law  under  which 
the  trial  was  had  is  repealed  (without  a  saving  clause,)  be- 
fore sentence  passed,  the  court  has  no  power  in  the  premi- 
ses. And  it  has  as  much  right  to  pass  sentence  in  such  a 
case,  as  it  had  to  pass  the  sentence  it  did  in  this  case.  The 
judgment  and  sentence  must  be  reversed,  because  there  is 
no  law  to  sustain  them. 

J.  W.  A.  Sanpord,  Attorney-General,  contra. 

PETERS,  J. — This  is  an  indictment  for  perjury.  The 
appellant,  Jonas  Brown,  was  found  guilty  and  sentenced  to 
the  penitentiary  for  tioo  years.  From  this  judgment  he 
appeals  to  this  court. 

There  are  but  two  questions  of  serious  moment  raised 
on  the  record.  The  one  is  a  point  raised  upon  an  excep- 
tion reserved  in  the  bill  of  exceptions,  and  the  other  is  an 
objection  to  the  judgment  of  the  coui't  condemning  the  ac- 
cused to  tioo  years  imprisonment  in  the  penitentiary. 
There  is  also  an  objection  to  the  sufficiency  of  the  indict- 
ment, raised  on  motion  in  arrest  of  the  judgment,  but  this 
objection  is  not  sustained  by  the  record.  The  indictment 
is  in  one  of  the  forms  given  in  the  Re\ised  Code. — Rev. 
Code,  p.  812,  No.  44;  ib.  §§  3557,  4139.  The  charge  is, 
that  the  accused  committed  the  perjury  alleged  on  a  trial 
in  the  circuit  court  "under  an  indictment  for  feloniously 
taking  and  carrying  away  one  horse  or  poney,  the  property 
of  W.  G.  M.  Golson,  or  his  son  MaUard."  The  record  of- 
fered in  proof  of  this  averment  showed  that  the  indictment 
was  for  feloniously  taking  and  carrying  away  "  a  bay  mare 
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poney  or  horse,  the  propeiiy  of  W.  G.  M.  Golson's  sent 
Mallard"  This  was  objected  to  by  the  defendant  below, 
the  objection  was  overruled  by  the  court,  and  the  defend- 
ant excepted,  and  incorporated  his  exception  into  the 
record  by  bill  of  exceptions.  It  is  now  insisted  by  the  ap- 
pellant's counsel  that  there  is  a  fatal  variance  between  the 
allegation  and  the  proof,  and  that  the  court  below  erred  in 
refusing  to  exclude  this  record  on  account  of  such  variance. 
In  such  a  case,  the  variance  is  material  if  the  offense  al- 
leged can  not  be  supported  by  the  same  evidence  which 
would  support  the  offense  attempted  to  be  proven.  Here, 
the  evidence  which  would  sustain  an  averment  that  the 
horse  stolen  was  the  property  of  Mallard  Golson,  would 
not  sustain  an  allegation  that  it  was  the  property  of  his 
father.  Then  there  might  be  a  conviction  under  one 
charge  which  could  not  be  sustained  under  the  other. 
Such  indictments  are  not  identical.  Necessarily,  then,  the 
one  is  variant  from  the  other.  The  record,  then,  should 
have  been  rejected.  The  court  eiTed  in  refusing  defend- 
ant's motion  to  exclude  it. — 1  Bish.  Cr.  Law,  §  886. 

The  second  objection  above  mentioned,  which  assails  the 
sentence  of  the  court  below,  is  also  well  taken.  The  court 
can  impose  only  such  penalty  as  the  law  sanctions.  -It  can 
not  impose  a  sentence  of  greater  or  less  severity  than  that 
commanded  by  the  law.  In  such  a  case,  the  question  is 
not  one  of  injury  or  favor  to  the  accused,  but  one  of  legal 
authority.  The  court  can  only  do  what  the  law  commands. 
Its  judgment  is  a  declaration  of  the  law. — Haney  v.  The 
State,  5  Wis.  529 ;  Junes  v.  Commonivealth,  20  Grattan,  848. 
On  a  conviction  for  perjury,  there  is  no  authority  of  law  to 
confine  the  accused  in  the  penitentiary  for  a  less  term  than 
three  years,  nor  for  a  longer  term  than  twenty  years. — Rev. 
Code,  §  3557.  The  sentence  of  the  court,  then,  w^as  wholly 
without  authority  of  law.     Such  a  judgment  is  error. 

The  judgment  of  the  coui't  below  is  therefore  reversed, 
and  the  cause  is  remanded  for  a  new  trial.  And  the  de- 
fendant, said  Jonas  Brown,  will  not  be  discharged  except 
bv  due  course  of  law. 


50  FOETY-SEVENTH  ALABAMA. 

Bugg  V.  The  State. 


BUGG  vs.  THE  STATK 

[indictment  fok  muedeb.] 

1.  Oath  administered  to  jury  ;  ivhat  recital  of,  not  sufficient  to  uphoid  ver- 
dict.— The  judgment  entry  in  this  case  recites  :  "  Thereupon  came 
a  jury  of  good  and  lawful  men,  to-wit,  A.  L.  Mathews  and  eleven 
others,  good  and  lawful  men,  who  being  duly  elected,  tried,  and  sworn 
to  well  and  truly  try  the  issue  joined  and  true  deliverance  make  between 
the  State  of  Alabama  and  the  defendant,  upon  their  oaths  do  say  "  &c. — 
Held,  upon  the  authority  of  Joe  Johnston  v.  The  State,  to  be  insufficient 
to  uphold  the  verdict. 

2.  List  of  jurors  and  copy  of  indictment;  tvhen  failure  to  sei-ve  on  defend- 
ant is  a  revm'sible  error. — Where  the  defendant  is  in  actual  custody, 
charged  with  a  capital  offense,  the  record  must  show  that  defendant 
was  served  with  a  copy  of  the  indictment  and  list  of  jurors  at  least 
one  entire  day  before  the  day  set  for  his  trial. 

Appeal  from  Circuit  Court  of  Montgomery. 
Tried  before  Hon,  James  Q.  Smith. 

The  appellant,  who  was  indicted  for  the  murder  of  Har- 
per James,  was  convicted  of  murder  in  the  second  degi-ee 
and  sentenced  to  the  penitentiary  for  twenty -five  years. 
The  record  shows  that  he  was  confined  in  jaU  at  the  time 
of  the  trial,  and  it  does  not  show  service  upon  him  of  a 
copy  of  the  indictment  and  list  of  jurors  summoned  for  his 
trial  at  least  one  entire  day  before  the  day  set  for  his  trial. 

The  following  is  the  judgment  entry  so  far  as  relates  to 
the  verdict  of  the  jury :  "  Came  the  State  by  its  attorney, 
and  the  defendant  in  his  own  proper  person  and  by  attor- 
ney, and  the  bill  of  indictment  pending  against  him  for 
murder  being  read  to  him,  he  pleaded  thereto  not  guilty, 
and  thereupon  came  a  jury  of  twelve  good  and  lawful  men, 
to-wit,  A.  L.  Matthews  and  eleven  others,  good  and  lawful 
men,  who  being  duly  elected,  tried,  and  sworn  to  well  and 
truly  tiy  the  issue  joined  and  a  true  deliverance  make  be- 
tween the  State  of  Alabama  and  the  defendant,  W.  E. 
Bugg,  upon  their  oaths  do  sa}^  'We,  the  jury,  find  the 
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prisoner  guilty  of  murder  in  the  second  degree,  and  sen- 
tence him  to  the  penitentiary  for  twenty-five  years." ' 

The  appeal  is  taken  on  the  record,  and  the  errors  as- 
signed are — 

1.  That  the  jury  was  not  properly  sworn. 

2.  That  it  does  not  appear  that  a  copy  of  the  indictment 
and  Ust  of  jurors  were  served  upon  appellant  as  required 
by  law. 

Watts  &  Troy,  for  appellant,  cited  Johnson  v.  State,  at 
present  term,  and  Lacy  v.  State,  45  Ala.  80. 

John  W.  A.  Sanford,  Attorney-General,  co?r^?'a. — The 
record  is  a  history  of  the  facts  of  a  case  from  its  com- 
mencement to  its  conclusion.  It  does  not,  in  aU  its  parts, 
set  out  in  ipsissimis  verbis,  what  is  said.  A  substantial 
nan'ation  of  all  the  events  of  a  case  in  a  clear,  orderly  and 
perspicuous  manner,  is  aU  that  is  required.  No  form  is  re- 
cognized as  absolutely  necessary. —  Crist  v.  The  State,  21 
Ala.  137-48;  1  Bish.  Cr.  Pr. 

The  record  in  this  case  recites  that  an  oath  was  admin- 
istered to  the  jurors  to  the  effect  that  they  would  well  and 
truly  try  the  issue  joined,  and  true  deliverance  make.  It 
does  not  set  forth  the  words  or  the  form  of  the  oath.  No 
objection  was  made  to  the  mode  in  which  the  jurors  were 
sworn.  In  the  absence  of  any  evidence  to  the  contrary,  or 
any  exception  on  the  part  of  the  prisoner,  the  court  is 
bound  to  presume  that  the  legal  oath  was  duly  adminis- 
tered; or,  if  there  was  any  irregularity  in  sweaiing  the 
juiy,  it  was  waived  by  the  accused. — Hall  v.  The  State,  at 
present  term. 

For  many  years  the  records  of  criminal  cases  in  Ala- 
bama only  stated  the  fact  that  the  jurors  were  "  elected, 
tried,  and  sworn  well  and  tnily  to  tiy  the  issue  joined." 
Such  an  entry  was  considered  sufficient  by  the  officers 
charged  with  the  duty  of  making  up  of  records,  and  their 
custody,  and  has  indeed  been  decided  in  the  following 
cases  to  contain  all  that  is  necessai*y  to  show  that  the  pris- 
oner was  tried  by  liLs  peers  duly  sworn :  Pile  v.  The  State, 
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5  Ala.  72-74 ;  Grut  v.  TJw  State, 21  Ala.  137-148 ;  McGuire 
V.  The  State,  37  Ala.  161-163.  Eeason,  as  well  as  author- 
ity, sustains  the  sufficiency  of  the  above  entry.  How 
could  the  prisoner  be  "well  and  truly  tried"  in  a  court  of 
Alabama,  unless  he  was  tried  on  proper  evidence  according 
to  law? 

Indeed,  the  only  cases  that  deny  the  correctness  and 
sufficiency  of  the  above  entry  have  been  decided  at  tlie 
present  term. 

If  this  recitation  of  the  swearing  of  the  petit  jury  be 
deemed  insufficient  because  the  record  does  not  contain 
what  it  never  purposed  to  contain,  why  is  the  entry  that 
the  grand  jurors  were  duly  "  drawn,  impanneled  and 
sworn,"  considered  sufficient,  without  setting  out  the  oath 
that  they  would  "  diligently  inquire,  and  due  presentment 
make,"  <fec.?  This  caption  is  the  part  of  every  indictment. 
If  the  record  should  contain  the  words  of  the  oath,  instead 
of  a  recital  of  the  fact  that  the  jurors  were  sworn,  then  no 
person  has  been  properly  indicted  for  years  in  Alabama. 
Notwithstanding  this  fact,  many  have  been  convicted  and 
punished,  and  that,  too,  when  it  was  the  duty  (as  clearly 
expressed  in  Andrew  Johnson's  case,)  of  the  court  to  ex- 
amine the  whole  record,  and  if  any  en'or  exists,  to  reverse 
the  judgment. 

It  seems  to  be  just  as  important  that  the  grand  jury 
should  be  properly  organized  and  legally  sworn  when  they 
enter  upon  then-  duties,  as  it  is  that  the  jurors  trying  the 
cases  should  be  properly  impanneled  and  sworn.  If  a  re- 
citation of  the  fact  of  the  fidministration  of  an  oath,  with- 
out stating  what  it  is,  be  siifficient  in  the  first  instance, 
why  should  not  the  recital  of  the  same  fact  be  sufficient  in 
the  second  ?  That,  in  the  first  instance,  it  is  sufficient,  is 
shown  by  the  fact  that  in  its  search  for  eiTors,  this  court 
has  never  discovered  that  such  a  statement  in  the  record 
of  the  di'awing  and  swearing  of  the  gi'and  jury  is  erroneous. 

The  record  does  not  set  out  the  oath,  but  only  states  for 
what  purpose  the  jurors  were  sworn.  It  is  submitted,  that 
to  reverse  the  case  for  not  employing  words  ma  particular 
collocation,  is  almost  too  technical.    We  wonder  that  a 
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notorious  murderer  was  acquitted  formerly  because  the 
word  ^*  brachio  "  was  spelt  "  bracio,"  and  another  went  un- 
whipped  of  justice  because  "alias"  was  spelt  "aUus."  Are 
we  not  relapsing  into  the  reign  of  technicalities  when  we 
reverse  the  sentence  of  a  murderer  because  the  clerk,  in 
describing  or  telling  what  was  done,  omits  to  say  that  the 
jurors  were  sworn  "  a  true  verdict  to  render  according  to 
the  evidence?" 

B.  F.  SAPFOLD,  J.  —The  judgment  is  reversed  and  the 
cause  remanded,  on  the  authority  of  Joe  Johnson  v.  The 
State,  at  the  present  term,  in  respect  to  the  oath  adminis- 
tered to  the  jury.  And,  of  Lacy  v.  The  State,  45  Ala.  80, 
as  to  the  service  on  the  prisoner  of  a  copy  of  the  indict- 
ment and  a  list  of  the  jurors  summoned  for  the  trial. 


CKOKEE  vs.  THE  STATE. 

[indictment  fob  bobbery.] 


1.  Robbery;  descripHon  of  property,  what  insufficient. — In  an  indictment 
for  robbery,  ft  description  of  the  property  taken  as  "ten  dollars  in 
money  of  the  United  States  currency,"  is  too  indeduite. 

2.  Same;  what  equivalent  to  a  taking  from  the  person. — Property  taken 
in  the  presence  of  the  owner,  under  circumstances  constituting  rob- 
bery, is  taken  from  his  person. 

3.  Copy  of  indictment  and  list  of  jurors ;  failure  to  serve  on  defendant, 
tch«H  reversible  error. — The  failure  to  serve  a  copy  of  the  indictment 
and  list  of  jurors  on  the  defendant  in  actual  custody,  one  entire  day 
before,  the  trial,  is  a  reversible  error. 

4.  Sentence;  failure  to  do  what,  invalidates. — So,  too,  is  the  failure  to  ask 
him,  when  convicted,  if  he  has  anything  to  say  why  sentence  should 
not  be  passed  on  him. 

6.  Atrest  of  judgment;  what  not  ground  for.— The  misconduct  of  the 
jury  in  dispersing  and  mingling  with  other  persons  after  the  cause 
has  been  submitted  to  them,  is  ground  of  new  trial,  but  not  of  arrest 
of  judgment. 

6    ^Merc— Whether  the  verdict,  "  We,  the  jury,  find  the  defendant  gnilty 
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of  robbery;  imprisonment  ten  years  in  penitentiary,"  sufficiently  as- 
certains the  subject  of  the  punishment. 

Appeal  from  Circuit  Court  of  Calhoun. 
Tried  before  Hon.  W.  L.  Whitlock. 

The  indictment  in  this  case  was  as  follows,  omitting  the 
caption,  «fcc.:  "The  grand  jmy  of  said  county  charge,  that 
before  the  finding  of  this  indictment,  James  Croker  feloni- 
ously took  ten  dollars  m  money  of  United  States  currency, 
and  five  gallons  of  whiskey,  less  one  pint,  the  property  of 
Lemuel  Beaves,  from  his  person  and  presence,  and  against 
his  will,  by  putting  him  in  such  fear  as  unwilhngly  to  part 
with  the  same,  against  the  peace,"  &c. 

The  defendant  went  to  trial  on  plea  of  not  guilty,  and 
the  jury  returned  the  following  verdict :  "  We,  the  jury, 
find  the  defendant  guilty  of  robbery ;  imprisonment  ten 
years  in  penitentiary."  The  court  passed  sentence  on  this 
verdict  on  October  14,  1871,  but  the  judgment  entry  does 
not  show  that  defendant  was  asked  before  sentence  was 
passed  if  he  had  anything  to  say  why  judgment  should  not 
be  awarded  against  him.  There  was  no  bill  of  exceptions 
taken  on  the  trial.  The  record  shows  that  on  the  7th  of 
October,  an  order  was  made  by  the  court  du'ecting  the 
sheriff  to  bring  the  defendant,  who  was  then  confined  in 
the  jail  of  Cleburne  county,  to  Calhoun  county,  (to  which 
the  trial  of  the  cause  had  been  changed,)  for  trial.  There 
is  nothing  in  the  record  to  show  that  defendant  was  in 
actual  confinement  at  the  time  of  the  trial,  save  what  ap- 
pears in  the  motion  in  arrest  of  judgment  and  the  order 
oveiTuling  the  same. 

After  sentence  was  passed,  and  on  the  18th  day  of  Oc- 
tober, 1871,  a  mmute  entry  shows  that  "  defendant,  in  his 
own  proper  person  and  by  counsel,  moves  the  court  in 
arrest  of  judgment,  and  to  set  aside  the  verdict,  of  the  jury 
on  the  following  grounds  : 

"  1st.  The  defendant  was  confined  in  jail,  charged  with  a 
capital  offense,  and  was  not  served  with  a  copy  of  the  in- 
dictment and  list  of  jurors  one  entu-e  day  before  the  day 
set  for  his  trial. 
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"  2d.  The  jury  was  permitted  by  the  court,  after  they  had 
been  impanneled  and  sworn,  to  separate  arfd  disperse  from 
time  to  time  during  the  progress  of  the  trial,  to  get  their 
meals,  and  did  mix  with  the  crowd  in  attendance  upon 
court  without  the  consent  of  defendant. 

"  3d.  The  indictment  does  not  describe  with  sufficient 
certainty  the  kind  of  currency  alleged  to  have  been  stolen. 

"  4th.  The  indictment  charges  two  separate  and  distinct 
ofFenses  in  the  same  count — 1st,  a  taking  from  the  person ; 
2d,  a  taking  from  the  presence.  It  does  not  aver  which 
taking  was  frgm  the  person  and  which  from  his  presence. 
It  does  not  aver  that  the  taking  from  his  person  was  done 
by  violence  to  the  person. 

"  5th.  The  verdict  is  wanting  in  form  and  substance ;  it 
is  not  signed  by  the  foreman  or  by  any  member  of  the 
jury." 

The  minute  entry  recites  that  "  it  was  proved  to  the  sat- 
isfaction of  the  court,  that  the  facts  set  forth  in  the  1st  and 
2d  grounds  of  the  motion  were  true ;"  and  that  upon  con- 
sideration of  the  motion  the  court  overruled  the  same,  and 
defendant  excepted. 

The  ruling  of  the  court  on  the  motion  in  arrest  of  judg- 
ment is  now  assigned  as  eiTor. 

Ellis  &  CMjDWEIAj,  for  appellants.—  Not  sei-ving  a  pris- 
oner with  copy  of  indictment  and  Ust  of  jurors  is  a  re- 
versible error. — liohison  v.  Stale,  46  Ala.  9 ;  Flanagan  v. 
State,  46  Ala.  703. 

The  jury,  after  being  impanneled  and  sworn,  should  not 
have  been  permitted  by  the  court  to  disperse  from  time 
to  time  to  get  their  meals,  and  mix  with  those  persons  who 
were  in  attendance  upon  the  court. 

In  many  of  the  States,  "the  mere  fact  of  separation 
havmg  been  shown,  the  possibility  that  a  juror  has  been 
tampered  with  exists,  and  prima  facie  the  verdict  is  vi- 
cious." By  a  separation  of  the  jury  "  a  presumption  is 
raised  that  the  irregularity  has  been  prejudicial  to  the  de- 
fendant ;"  and,  that  tliis  presumption  can  only  be  over- 
come or  removed  by  affirmative,  or  rather  satisfactory, 
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proof  on  the  part  of  the  State,  showing  no  improper  con- 
duct upon  the  "part  of  the  jury. — See  McLain  v.  Stcute,  10 
Yerg.  241 ;  Nines  v.  State,  8  Humph.  597 ;  Riley  v.  State, 
9  Humph.  644 ;  Luster  v.  State,  11  Humph.  169 ;  State  v. 
Presmtt,  7  N.  H.  287 ;  Organ  v.  State,  26  Miss.  78 ;  People 
V.  Reynolds,  2  Mich.  422.  Even  in  the  case  of  Stone  v. 
The  State,  4  Humph.  27,  where  a  new  trial  was  refused, 
it  was  because  the  State  made  satisfactory  proof  that  the 
jury  had  not  been  tampered  with.  Not  so,  as  disclosed  by 
the  record  in  this  case. 

The  indictment  in  this  case  must  be  bad  for  uncertainty. 
"  Ten  dollars  in  money"  is  too  uncertain  a  charge  in  crimi- 
nal proceedings.  The  pleader  might  just  as  well  have  said 
"ten  dollars  ia  personal  property,"  without  setting  out  the 
particular  kind  of  personal  property  meant.  Nor  is  this 
uncertainty  cured  by  the  addition  of  the  descriptive  words, 
"of  United  States  currency."  These  words  do  not  de- 
scribe the  kind  of  money  in  such  a  manner  as  to  leave 
nothing  for  intendment.  If  the  "ten  dollars  in  money" 
taken  were  in  gold,  sUver,  copper,  or  nickel  coin,. (all  of 
which  are  United  States  currency,)  then  the  number  and 
denomination  of  the  coin  should  have  been  stated  with 
sufficient  particularity. — State  v.  Murphy,  6  Ala.,  and  au- 
thorities there  cited. 

The  indictment  is  bad  for  duplicity.  It  charges  two 
separate  and  distinct  offenses  in  the  same  count — 1st,  a 
taking  from  the  person ;  2d,  a  taking  from  the  presence  of 
the  prosecutor.  It  does  not  aver  which  taking  was  from 
the  person,  nor  which  was  fi'om  the  presence  of  the  prose- 
cutor. If  the  "money"  was  taken  fi*om  his  person,  then 
the  "  whiskey"  was  taken  from  his  presence ;  making  two 
separate,  independent  takings  or  offenses  committed  by  the 
defendant.  If  there  were  not  two  takings,  the  pleader 
would  not  have  charged  that  the  "money"  and  "whiskey" 
were  taken  from  "  his  person  and  presence."  Clearly,  there 
are  two  offenses  charged.  "  Two  offenses  can  not  be 
charged  in  the  same  count ;  the  count  in  such  a  case  would 
be  bad  for  duplicity." — Ai'ch.  Cr.  PI.  95,  96,  as  cited  in 
Burgess  v.  State,  4A  Ala.  193. 
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The  verdict  of  the  jury  should  have  been  set  aside,  be- 
cause it  was  wanting  in  fonn  and  matter.  "We,  the  jury, 
find  the  defendant  guilty  of  robbery;  imprisonment  ten 
years  in  penitentiary."  It  is  the  province  of  the  jury  to 
make  and  return  into  court  a  verdict  in  all  cases ;  and,  in 
cases  of  robbery,  (Code,  §  3668,)  they  alone  can  fix  the 
punishment.  There  is  an  ellipsis  in  this  verdict  which  the 
jury  did  not  supply ;  they  did  not  fix  his  punishment. 
The  coui*t  has  no  power  to  do  it, 

J.  W.  A.  Sanpord,  Attorney-General,  contra. 

B.  F.  SAFFOLI),  J.— The  indictment  charged  the  ap- 
pellant with  feloniously  taking  "ten  dollars  in  money  of 
United  States  currency,  and  five  gallons  of  whiskey,  less 
one  pint,  the  property  of  Lemuel  Reaves,  from  his  person 
and  presence,  and  against  his  will,  by  putting  him  in  such 
fear  as  imwillingly  to  part  with  the  same." 

The  description  of  the  money  is  too  indefinite.  The 
term  "currency,"  when  appUed  to  the  medium  of  trade, 
means  equally  coin,  bank  notes,  or  notes  issued  by  the 
government. — Webster's  Diet. 

The  averment  that  the  taking  of  the  money  and  whiskey 
was  from  the  person  and  presence  of  the  party  robbed,  is 
not  the  inclusion  of  two  separate  offenses  conjunctively  in 
the  same  count.  Property  taken  in  the  presence  of  the 
owner,  under  circumstances  constituting  robbery,  is  taken 
from  liis  person. — 1  Russ.  on  Crimes,  873. 

The  failure  to  serve  a  copy  of  the  indictment  and  a  list 
of  the  jurors  on  the  defendant,  who  was  in  custody,  one 
entire  day  before  the  trial,  is  a  reversible  error. — Flanagan 
V.  State,  46  Ala.  703. 

The  misconduct  of  the  jury  in  dispersing  and  mingling 
with  other  pereons  after  the  cause  was  submitted  to  them, 
has  been  held  by  this  court  to  be  a  good  cause  for  a  new 
trial,  but  not  a  ground  f(xr  aiTest  of  judgment. — Franklin 
V.  State,  29  Ala.  14;  Brister  v.  State,  26  Ala.  107. 

Another  error  apparent  from  the  record  is,  the  defend- 
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ant  was  not  asked  if  he  had  anything  to  say  why  sentence 
should  not  be  pronounced  on  liim. — Pemj  v.  State,  43 
Ala.  21. 

The  verdict,  "We,  the  jury,  find  the  defendant  guilty  of 
robbery ;  imprisonment  ten  years  in  penitentiary,"  is  im- 
perfect in  the  expression  of  the  subject  of  the  punishment 
to  be  inflicted.  Qmre,  whether  the  judgment  should  be 
reversed  if  this  were  the  only  error. 

The  judgment  is  reversed  and  the  cause  remanded. 


HOKTON  vs.  THE  STATE. 

[indictment  foe  selling  spibituous  liquoes  without  license.] 

1.  Judgment  and  conviction  ;  what  7'ecital  as  to  oath  of  jwry  will  cause  re- 
versal.— When  the  record  shows  that  the  jury  who  tried  the  case  was 
not  duly  sworn  as  required  by  law,  and  that  the  verdict  of  the  jury  was 
not  delivered  on  "their  oath,''  this  is  error  for  whi;:h  the  cause  will  be 
reversed. 

2.  Grand  Jury,  objection  to;  when  too  late. — An  objection  to  the  grand 
jury,  which  found  the  indictment,  comes  too  late  after  the  defendant 
has  pleaded  to  the  merits. 

Appeal  from  City  Court  of  Mobile. 
Tried  before  Hon.  C.  F.  Moxjlton. 

Appellant  was  indicted  for  selling  spirituous  liquors  with- 
out license  and  contrary  to  law.  He  demurred  to  the  in- 
dictment, and  assigned,  among  other  grounds,  "  that  the 
record  and  minutes  of  the  term  at  which  the  indictment 
was  found  do  not  show  that  the  alleged  grand  jury,  by  which 
said  indictment  purports  to  have  been  found,  was  regularly 
drawn,  impanneled,  and  sworn  in  the  manner  and  foim 
as  prescribed  by  law,  or  that  said  indictment  was  found  and 
returned  into  open  court  by  any  legally  constituted  grand 
juiy."     The  demuiTer  was  overruled,  and  defendant  went 
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to  trial  on  plea  of  not  guilty,  was  convicted,  and  fined  fifty 
doUars. 

The  minute-entry  showing  the  formation  of  the  grand 
jury,  after  giving  the  names  of  the  jurors,  &c.,  concludes; 
"And  the  court  being  of  opinion  that  they  possessed  the 
legal  quahfication  required  for  jury^men,  the  said  grand  jury 
was  organized,  with  T.  M.  LeBaron,  by  nomination  of  the 
court,  as  foreman,  sworn  and  charged  as  to  their  duties  as 
the  grand  inquest  of  the  county." 

The  judgment-entry  recites :  "  Thereupon,  came  a  jury  of 
good  and  lawful  men,  to-wit :  B.  A.  Reynolds,  and  eleven 
others,  who  being  empanneled  and  sworn  well  and  truly  to 
try  the  issue  joined,  and  having  heard  all  the  evidence  and 
the  charge  of  the  court,  rendered  the  following  verdict :  We 
the  juiy  find  the  defendant  guilty,  and  assess  the  fine  at 
fifty  dollars." 

The  errors  assigned  are — 

Ist.  That  the  record  shows  that  the  grand  jury  was  not 
legally  sworn  or  organized. 

2d.  That  the  foreman  of  the  grand  jury  took  no  oath 
whatever. 

3d.  That  the  petit  jury  was  improperly  sworn,  and  did 
not  take  the  oath  required  by  law. 

Smith  &  Bestor,  for  appellant. — 1.  The  record  shows 
that  the  grand  juiy  who  foimd  the  indictment  were  not 
sworn  in  the  manner  prescribed  by  section  4083  of  the  Re- 
vised Code,  but  shows  that  they  were  sworn  "  as  to  their 
duties  as  the  grand  mquest  of  the  county."  This  is  noth- 
ing more  than  a  certificate  of  the  clerk  of  the  court  that 
tliey  were  sworn  in  the  manner  stated. 

2.  The  record  does  not  show  that  the  foreman  was  sworn 
as  required  by  section  4082  of  the  Revised  Code,  nor  tliat 
he  was  sworn  at  all. 

3d.  The  petit  jiuy  were  sworn  simply  "  well  and  tnily  to 
try  the  issue  joined."  The  recital  of  the  record  is  as  fol- 
lows: "And  thereupon,  came  a  jury  of  lawful,  qualified 
men,  to-wit:  B.  A.  Reynolds,  and  eleven  others,  who  being 
impanneled  and  sworn  well  and  truly  joined,  and  having 
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hoard  the  evidence  and  the  charge  of  the  court,  rendered 
the  foUowing  verdict :  We,  the  jury,  find  the  defendant. 
Reed  Horton,  guilty,  and  assess  the  fine  at  fifty  dollars.  It 
is  therefore  ordered,"  &c. 

The  record  imports  verity,  and  the  conviction  and  judg- 
ment in  this  case  was  not  a  conviction  by  due  process  of 
law.  The  finding  of  the  jury  was  not  under  the  oath  re- 
quired, which  should  have  been  "  to  well  and  truly  try  all 
issues,"  &c.,  "  submitted  to  them,"  &c.,  and  "  a  true  verdict 
render  according  to  the  evidence." — Revised  Code,  §  4092 ; 
4  Black.  Com.  355.  Such  a  trial  is  erroneous. — Joe  Johnson 
V.  State,  at  present  term ;  Andreiu  Johnsori,  v.  State,  ih, 

J.  W.  A.  Sanford,  Attorney-General,  contra.— 1.  Any 
illegality  in  drawing,  impanneling  and  swearing  the  grand 
jury  should  be  shown  to  the  court  by  a  plea  in  abatement. 
Collier  V.   The  State,  2  Stew.  388 ;  State  v.  Pile,  5  Ala.  72. 

The  record  is  a  history  of  the  facts  that  occur  in  the  trial 
of  a  case.  It  does  not,  in  this  case,  purport  to  set  out  the 
oath  in  the  very  words  of  the  statute.  It  merely  recites 
that  an  oath  was  administered  to  the  jurors  to  try  the  issue 
joined.  This  is  sufficient. — State  v.  Pile,  5  Ala.  72-74 ; 
Crist  V.  The  State,  21  Ala.  137-148;  McGuire  v.  The  State, 
37  Ala.  161-163. 

PETERS,  J. — The  conviction  in  this  case  must  be  re- 
versed upon  the  authority  of  Joe  Johnson  v.  The  State,  at 
the  present  term.  The  record  recites  the  oath  administered 
to  the  petit  jury  who  tried  this  case  in  the  court  below,  in 
these  words :  "  Thereupon,  came  a  jury  of  lawfully  quali- 
fied men,  to-wit ;  B.  A.  Reynolds,  and  eleven  others,  who 
being  impanneled  and  sworn  well  and  truly  to  try  the  issue 
joined,  and  having  heard  the  evidence  and  the  charge  of 
the  court,  rendered  the  following  verdict."  This  is  not  the 
oath  requu-ed  by  the  statute,  nor  is  it  equivalent  to  the  re- 
cital that  the  jury  were  weU  and  truly  sworn  to  try  the  issue 
joined  according  to  law.  Nor  does  it  appear  that  the  find- 
ing of  the  jury  was  upon  "  their  oath."  The  rule  in  crim- 
inal prosecutions  is,  that  the  record  must  show  afiiimatively 
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that  the  court  has  proceeded  according  to  law.  This  court 
can  not  know  that  a  party  accused  has  been  tried  "  by  due 
process  of  law  "  unless  this  is  shown  by  the  record.  It  is 
to  the  record  alone  that  the  court  must  look.  If  tjiis  is 
defective,  there  is  no  authority  to  amend  it  by  presump- 
tions.— Const.  Ala.  ai*t.  1,  §  8 ;  Eev.  Code,  §  4314.  Here  ■ 
the  oath  set  out  in  the  record  is  not  that  required  by  the 
statute. — Rev.  Code,  §  4092.  Nor  is  it  averred  or  stated  in 
the  record  that  the  jury  were  sworn  according  to  law.  Then 
there  is  no  grounds  upon  wliich  the  court  can  base  a  pre- 
sumption to  help  out  the  record.  Without  this,  the  pre- 
simiption  would  be  a  mere  guess.  And  beside  this,  it  does 
not  appear  that  the  juiy  delivered  their  verdict  upon  "their 
oath."  This  is  usual  in  all  the  forms. — Black.  Com.  App. 
p.  111. 

I  can  not  consent  to  authorize  such  irregularities.  There 
will  be  no  end  to  them,  if  this  couBt  sanctions  the  amend- 
ment of  the  record  on  presumptions,  which  in  such  a  case 
are  rather  mere  guesses. 

The  objection  to  the  grand  jury  that  found  the  indictment 
comes  too  late,  after  the  accused  has  pleaded  a  plea  to  the 
merits  iu  the  court  below. — Rev.  Code,  §  4187 ;  30  Ala.  511 ; 
33  Ala.  366.     This  is  th^  case  here. 

The  other  objections  to  the  proceedings  in  the  court  be- 
low are  not  such  as  will  likely  occur  upon  a  new  trial.  They 
are  therefore  not  noticed  in  this  opinion. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded'for  a  new  trial ;  and  the  defendant  (said 
B.  Reed  Horton)  will  be  kept  in  custody  until  dischai^ed 
by  due  course  of  law. 
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JOHNSON  V.S.  THE  STATE. 

[indictment  foe  laeceny  of  a  horse.] 

1.  Oath  of  jury  ;  what  recital  shows  that  jury  was  not  properly  sworn.  — The 
recital  in  the  record,  as  to  the  oath  of  the  jury,  that  "  thereupon  came 
a  jury,  to-wit:  E.  B.  R. ,  and  eleven  others,  good  and  lawful  men,  who 
being  elected,  tried  and  sworn  well  and  truly  to  try  the  issue  joined 
between  the  State  of  Alabama  and  the  defendant,  on  their  oaths  do 
say,"  &c.,  shows  that  the  proper  oath  was  not  administered  to  the  jury. 

2.  Larceny :  what  competent  evidence  on  trial  of. — On  the  trial  of  an  in- 
dictment for  the  larceny  of  a  horse,  which  grazed  in  the  day  and  regu- 
larly returned  to  his  stall  at  night,  proof  that  the  horse  failed  to  return 
to  his  stall  as  usual,  though  slight  evidence,  is  admissible,  in  con- 
nection with  proof  tracing  the  horse  into  defendant's  possession,  to 
show  a  taking  by  him.  But  the  testimony  of  a  witness  to  such  facts, 
whose  knowledge  of  them  is  derived  solely  from  what  his  wife  and  fam- 
ily reported  to  him,  is  mere  hearsay. 

3.  Confession;  when  projier  evidence. — The  evidence  in  this  case  shows 
that  the  defendant's  confessions  were  voluntarily  made  ;  they  were 
therefore  properly  admitted  against  hiva. 

Appeal  from  City  Court  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunningham. 

Appellant  was  indicted,  tried  and  convicted  for  the  lar- 
ceny of  a  horse,  the  property  of  John  Murray. 

On  the  trial,  Murray,  in  his  direct  examination,  testified 
that  the  horse  Avas  in  the  habit  of  grazing  near  his  stable 
and  coming  up  regularly  every  night ;  that  in  the  month  of 
August,  1870,  the  horse  was  missing,  and  "  continued  miss- 
ing, and  did  not  come  up  at  night  for  some  eight  days ;" 
that  a  few  days  after  this  he  went  to  Benton,  and  there  met 
a  constable  who  pointed  out  defendant,  who  was  then  in 
jail,  to  witness,  saying  "  there  is  the  man  I  saw  have  youi' 
horse."  After  this,  witness  talked  with  defendant,  who  ad- 
mitted that  he  had  the  horse  and  brought  him  to  Benton^ 
but  said  that  he  got  hun  from  some  gipsies,  who  had  robbed 
him.  Afterwards,  coming  on  the  cars  to  Montgomery,  de- 
fendant told  witness  that  be  did  take  the  horse  in  the  city 
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of  Montgomery  and  carry  him  to  Benton.  The  witness 
further  testified,  tliat  "  these  admissions  were  not  extorted 
by  any  hope  or  fear,  excited  by  witness  or  any  one  he  knew 
of."  Witness  did  not  see  the  horse  at  Benton,  and  never 
saw  it  in  defendant's  possession,  but  while  at  Benton  he 
learned  that  the  horse  was  a  few  miles  off,  and  dispatched 
a  man  for  it,  who  deUvered  the  horse  to  witness  in  Mont- 
gomery. 

On  cross-examination,  Murray  testified  that  at  the  time 
the  horse  was  stolen  or  missing,  witness  was  confined  to 
his  bed  by  sickness,  and  knew  nothing  about  the  horse  be- 
ing missing  except  what  his  wife  and  members  of  his  family 
told  him. 

"  The  evidence  of  the  witneas  as  to  what  his  wife  and 
family  told  him  while  sick,  as  to  the  horse  being  missing, 
was  objected  to  by  defendant's  counsel  when  offered,  but 
the  court  decided  to  leave  it  subject  to  a  motion  to  exclude 
it  before  the  jury  retired,  and  defendant  excepted."  The 
above  is  substantially  aU  the  evidence  offered ;  and  "  there- 
upon the  State  rested  the  case,  and  defendant's  counsel 
moved  separately  to  exclude  from  the  jury  aU  the  testimony 
of  witness  as  to  what  his  wife  had  told  him,  and  also  what 
the  constable  told  him.  The  court  permitted  the  testimony 
to  go  to  the  jury  for  what  it  was  worth  in  connection  with 
the  other  evidence  of  the  witness,  and  defendant  duly  ex- 
cepted." 

•  The  defendant  offered  a  witness  who  testified  that  about 
the  time  the  horse  was  stolen  there  were  a  company  of 
gipsies  in  the  place,  and  that  defendant  was  seen  one  night 
following  tliem,  and  accused  them  of  ha^dng  robbed  him, 
but  he  did  not  overtake  them,  and  returned  in  the  direction 
of  their  camp  near  Murray's  house. 

The  judgment-entry,  so  far  as  it  relates  to  the  oath  ad- 
ministered to  the  jury,  is  as  follows :  "  Thereupon  came  a 
jury,  to-wit :  E.  B.  Randolph,  and  eleven  others,  good  and 
lawful  men,  who  being  elected,  tried  and  sworn  weU  and 
truly  to  try  the  issue  joined  between  the  State  of  Alabama 
and  the  defendant,  upon  their  oaths  do  say,"  <fe:c. 

Numerous  errors  were  assigned  m  regard  to  the  overrul^i 
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ing  of  a  motion  iu  arrest  of  judgment,  jincl  the  refusal  to 
give  charges,  but  the  view  which  the  court  took  of  the  case 
renders  it  unnecessary  to  notice  any  but  the  first  and  sec- 
ond assignments,  which  were  as  follows : 

1st.  The  court  erred  in  not  excluding  the  testimony  ob- 
jected to. 

2d.  The  jmy  was  not  properly  sworn. 

J.  Falkner,  for  appellant. — The  testimony  of  Murray  as 
to  the  horse  being  missing  was  entii*ely  hearsay,  as  the  wit- 
ness only  knew  what  liis  wife  and  family  had  told  him. 
This  was  hearsay,  and  was  not  the  best  evidence.  His  wife 
was  a  competent  witness,  but  was  not  introduced,  as  she 
should  have  been. — Greenl.  Ev.  §  82,  p.  97 ;  Commomvealth 
V.  Kinney,  12  Met.  235. 

Wlien  evidence  is  offered  which  is  prima  facie  incompe- 
tent, it  is  the  duty  of  the  court  to  exclude  it,  unless  the 
party  offering  it  proposes  to  show  by  other  evidence  its 
relevancy  and  legality.  This  was  not  done  in  this  case. 
Bilhurys  AdmW  v.  Mohley,  21  Ala.  271 ;  Ashley  s  Adm'r  v. 
Robinson,  29  Ala.  112 ;  Bush  &  Go.  -v.  Jackson,  24  Ala.  273. 

It  is  always  improper  to  allow  illegal  evidence  to  go  to 
the  jury,  when  there  is  no  prospect  of  its  being  made  legal, 
even  if  it  should  be  afterwards  excluded,  as  it  is  likely  to 
make  an  impression  on  the  minds  of  the  jury  which  can 
not  be  entu-ely  effaced,  as  in  this  case ;  for  even  if  the  judge 
afterwards  excludes  it,  every  practitioner  knows  that  it  has 
its  effect  to  some  extent  on  the  minds  of  jurors. 

The  defendant  was  in  jail  when  the  witness  went  to  Ben- 
ton and  when  approached  by  witness  and  constable,  and 
did  not  know  what  his  rights  were.  There  was  no  evidence 
that  the  horse  had  been  stolen. — See  Swiimey  (^  Lawson 
V.  State,  20  Ala.  65. 

J.  W.  A.  Sanpord,  Attorney-General,  contra. — A  horse 
running  loose  in  the  country,  or  going  astray,  may  be  the 
subject  of  larceny.— il/wrra?/  v.  The  State,  18  Ala.  730,  and 
authorities  cited. 


JANUABY  TERM,  1872. 65 

Johnson  v.  The  State. 

The  confessions  of  the  prisoner  were  voluntarily  made, 
and  therefore  properly  admitted. 

The  conversation  of  the  wife  mth  the  husband  in  regard 
to  the  disappearance  of  the  horse,  merely  gave  him  in- 
formation that  put  him  on  inquiry  for  the  horse.  It  did 
not  charge  the  prisoner  with  larceny.  At  most,  its  admis- 
sion was  irregular,  but  not  injurious  to  the  accused.  Again, 
the  conversation  merely  furnished  an  inducement  for  the 
search.  The  conversation  of  the  constable  only  pointed 
out  the  accused. 

It  has  been  decided  at  the  present  term  of  this  court  thafe 
when  the  case  was  fully  sustained  without  irrelevant  testi- 
mony, that  its  admission  would  not  work  a  reversal. 

PETERS,  J. — This  is  all  appeal  from  a  judgment  of 
conviction  in  the  city  court  of  Montgomery,  in  a  criminal 
case,  upon  a  charge  of  horse  stealing.  The  accused,  An- 
drew Johnson,  was  found  guilty  of  grand  larceny,  and  sen- 
tenced to  perform  hard  labor  for  the  county  of  Montgomery 
for  the  term  of  three  vears,  beginning  on  the  17th  day  of 
July,  1871.  From  this  conviction  and  judgment  he  appeals 
to  tliis  court. 

There  is  a  bill  of  exceptions  in  the  r.ecord,  and  an  as- 
signment of  numerous  errors ;  but  in  such  an  appeal,  it 
is  the  duty  of  this  court  to  examine  the  whole  record, 
"  and  render  such  judgment  on  the  record  as  the  law  de- 
mands."—Rev.  Code,  §  4314;  Brazier  v.  State,  44  Ala.  387. 
In  doing  this,  the  court  will  be  careful  to  ascertain  that  the 
accused  has  not  been  "  deprived  of  his  Hfe,  liberty  or  prop- 
eriy  but  by  due  process  of  law." — Const.  Ala.  Art.  I,  sec.  8; 
Const.  U.  S.  Art.  V.  In  a  criminal  prosecution, "  due  pro- 
cess of  law"  means  a  procedure  according  to  estabhshed 
forms.  The  record  in  the  cause  must  show  that  those 
forms  have  been  complied  with,  because  the  record  is  the 
only  proof  of  what  has  been  done  in  the  court  below. — 
Pasch.  Anno.  Const.  U.  S.  p.  258,  et  seq.,  and  cases  there 
cited;  Rev.  Code,  §  767,  cl.  9;  2  Burr.  Law  Diet.  p.  386, 
Becord;  3  Bla.  Com.  24,  Cooley's  ed.  1871.  This  record 
can  not  be  contradicted.     It  is  to  be  taken  as  the  whole 
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truth  of  the  matter  upon  which  it  speaks. — 'Deslonde  & 
James  v.  DarrhujtorC s  Heirs,  29  Ala.  92 ;  Beverly  v.  Ste- 
pJwns,  17  Ala.  701.  The  record  in  this  case  shows  by  its 
recitals  that  the  jury  were  improperly  and  illegally  sworn. 
The  recital  is  in  these  words :  "  Thereupon  came  the  jury, 
to-wdt,  E.  B.  Randolph  and  eleven  others,  good  and  lawful 
men,  who  being  elected,  tried,  and  sworn  to  ivcU  and  truly 
try  the  issue  joined  between  the  State  of  Alabama  and  the 
defendant,  on  their  oaths  do  say,"  &c.  The  "  oaths"  upon 
which  the  verdict  was  based  was  evidently  that  set  out  in 
the  record.  The  court  can  not  presume  any  other,  because 
this  would  contradict  the  record.  The  "  oath  "  thus  recited 
is  not  the  oath  required  by  the  statute.  The  statutory 
oath  unposes  upon  the  jury  a  most  solemn  responsibility 
"weU  and  truly"  to  "try  all  issues  submitted"  to  them,  but 
they  must  also  "true  verdict  render  according  to  the  evi- 
denced—Rex. Code,  §  4092 ;  4  Bla.  Com.  355.  Under  the 
former  oath  the  jury  are  not  bound  by  the  evidence ;  under 
the  latter  they  are.  A  trial  so  conducted  is  erroneous. — 
Joe  Johnson  v.  State,  at  present  term.  Such  distinctions 
may  sound  to  uncultivated  ears  and  minds,  impatient  of  a 
nice  sense  of  legal  certamty,  as  a  little  hypercritical ;  but  a 
sterner  logic,  and  a  reason  that  is  determined  to  be  con- 
ti'olled  by  the  legislative  will,  have  always  acknowledged 
their  importance.  Via  trita.  est  tutissima. — 10  Coke,  142 ; 
5  Pet.  223 ;  4  Maule  &  S.  168.  And  this  is  the  rule,  espe- 
cially when  life  and  hberty  are  concerned.  Where  the 
statute  is  peremptory,  as  in  this  case,  if  the  courts  can  be 
permitted  to  depart  fi'om  its  requu'ements  at  all,  there  is 
no  limit  to  their  peregrinations.  A  Httle  carelessness,  now 
and  then,  in  the  clerk  who  enters  the  minvite  of  tlje  judg- 
ment and  the  judgment  itself,  will  soon  make  a  new  code, 
or  such  a  judicial  jumble  as  shall  defy  the  law  itself. — 
1  Tidd  Pr.  47,  et  seq.;  3  Chitt.  Gen.  Pr.  53-56.  This  cer- 
tainty, or  nicety,  if  it  should  be  so  called,  is  no  novelty  to 
our  law.  In  criminal  cases  it  has  always  been  insisted  on 
by  the  ablest  judges.  On  a  case  before  Chief  Justice  TlN- 
DAL,  the  accused  was  indicted  for  stealing  "  three  eggs  of 
the  value  of  two  pence ;"  he  quashed  the  indictment,  be- 
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cause  it  was  hot  stated  what  kind  of  eggs  they  were.  For 
all  that  appeared  in  the  record  the  eggs  might  be  adder's 
eggs,  or  other  eggs  which  could  not  be  the  subject  of  a 
larceny.— i?.  v.  Cox,  1  Car.  &  K.  494;  1  Arch.  Cr.  PL  88, 
et  seq. 

For  the  error  above  pointed  out  the  judgment  must  be 
reversed  and  remanded. 

The  other  assignments  of  error  hardly  need  to  be  dis- 
cussed, as  those  which  are  founded  on  the  action  of  the 
court  in  refusing  to  arrest  the  judgment  are  not  likely  to 
occur  a  second  time. 

The  fact  that  the  horse  alleged  to  have  been  stolen  failed 
to  return  at  night  to  his  stable,  is  evidence,  however  slight, 
that  something  had  occurred  to  him  which  had  occasioned 
this  change  in  his  habits.  If  the  horse  was  afterwards 
found  in  the  possession  of  the  defendant,  it  was  proof  in 
that  connection  that  he  had  been  taken  by  the  defendant, 
and  taken  in  the  county  of  Montgomery.  For  this  pur- 
pose it  was  competent.  But  it  could  only  be  proved  in  the 
proper  way ;  by  a  witness  who  knew  the  fact.  It  could  not 
be  proven  by  the  declarations  of  such  witness.  The  de- 
clarations of  the  wife  of  the  prosecutor  and  of  his  family 
were  improperly  admitted.  They  were  mere  hearsay. — 
1  Greenl.  Ev.  §§  99,  100. 

The  confessions  of  the  accused  were  wholly  voluntary. 
There  was  no  inducement  held  out  to  him  to  make  them. 
They  were  properly  admitted. — Begina  v.  Baldry,  2  Lead. 
Cr.  Ca.  164;  1  Greenl.  §§  219,  220. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded  for  a  new  trial.  And  the  defendant,  said 
Andrew  Johnson,  will  be  held  to  answer  the  indictment 
against  him  until  discharged  by  due  course  of  law. 
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BIEDSONG  vs.  THE  STATE. 

[indictment   fob   MtJBDEE.] 

1.  Venue,  application  for  change  of;  not  discretionary. — An  application 
for  change  of  venue,  in  this  State,  no  longer  rests  in  the  discretion  of 
the  court.  If  denied  in  a  proper  case,  it  is  an  error  for  which,  alter 
conviction,  the  judgment  will  be  reversed  on  appeal ;  or,  before  trial, 
the  defendant  may  obtain  the  benefit  of  his  application  by  mandamus. 

2.  Sajne  ;  counter  affidavits,  what  in  sufficient  to  defeat. — A  counter  affidavit 
that  does  not  deny  the  truth  of  the  defendant's  affidavit,  but  only  that 
affiant  does  not  believe  there  is  any  such  prejudice  or  excitement  in  the 
public  mind  of  the  county  against  defendant  as  would  deny  him  a  fair 
and  impartial  trial,  is  not  sufficient  to  defeat  the  application. 

3.  Venire;  tvhat  no  ground  to  quash.  - -The  venire,  or  list  of  jurors  sum- 
moned in  a  capital  case,  will  not  be  set  aside  or  quashed  because  one 
of  the  persons  so  summoned  was  a  member  of  the  grand  jury  which 
found  the  indictment,  and  was  present  when  the  witnesses  were  ex- 
amined by  the  grand  jury,  and  when  the  indictment  was  returned  into 
court  a  true  bill. 

4.  Challenge  for  cause  ;  what  good  ground  for. — It  is  a  good  ground  for 
challenge  for  cause  to  a  juror  put  upon  the  defendant,  that  he  was  one 
of  the  grand  jury  by  whom  the  indictment  was  found,  and  if  the  chal- 
lenge is  disallowed  and  the  defendant  excepts,  and  then  challenges  him 
peremptorilj',  the  defendant  is  entitled  to  the  benefit  of  his  exception, 
although  his  peremptory  challenges  be  not  exhausted  before  the  jury 
is  completed. 

5.  Murder,  trial  of;  what  irrelevant  evidence  on. — On  a  trial  for  murder, 
it  is  improper  for  the  State  to  jjrove  that  defendant,  on  the  day  the 
killing  took  place,  proposed  to  deceased  that  they  should  go  and  rob  a 
negro  man  who  was  supposed  to  have  money.  Such  evidence  is  not  a 
part  of  the  res  gestae,  and  might  create  an  improper  prejudice  ug^ainst 
the  defendant. 

€.  Witness  ;  what  proper  question  to  agJc  of. — On  the  cross  examination  of 
a  witness  for  the  State,  defendant  may  ask  a  question  that  may  enable 
him  to  show  that  an  apparent  inconsistency  between  confessions 
proved  and  the  evidence  of  said  witness  could  be  reconciled,  and  both 
be  true. 

7.  Declarations  of  defendant;  when  can  not  he  proved  in  his  oicn  behalf. 
A  defendant  should  not  be  permitted  to  prove  his  acts  or  declarations, 
in  his  own  behalf,  unless  they  constitute  a  part  of  acts  or  declarations 
proved  by  the  State,  or  properly  form  a  part  of  the  res  gestw  of  the 
ipain  fact  under  consideration,  and  were  contemporaneous  with  it. 
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AppeaIj  from  Circuit  Court  of  Limestone. 
Tried  before  Hon.  James  S.  Clark. 

The  appellant,  Birdsong,  was  indicted  and  tried  for  the 
murder  of  Eli  McKee,  found  guilty  of  murder  in  the  sec- 
ond degi'ee,  and  sentenced  to  the  penitentiary  for  ten 
years.  On  the  trial,  which  took  place  on  November  1st, 
1871,  the  defendant  filed  a  swom  application  for  a  change 
of  venue^  setting  forth  specifically  the  reasons  why  he  could 
not  have  a  fair  and  impartial  trial,  to-wit :  "  That  he  had 
been  published  and  posted  in  the  newspapers  of  the  county 
as  a  horse  thief  and  murderer,  and  that  in  consequence 
thereof  there  is  great  excitement  and  prejudice  in  the 
minds  of  the  people  against  affiant."  Attached  to  the  ap- 
plication were  copies  of  the  publications  referred  to,  which 
were  dated  respectively  August  23d  and  25th,  1871.  The 
publication  in  the  Athens  Post  was  headed,  "  Horse  Thief 
Killed,"  and  after  reciting  the  finding  of  McKee's  body, 
and  that  he  belonged  to  a  gang  of  horse  thieves  who  had 
been  committing  extensive  depredations  through  that  part 
of  the  State,  concludes  as  follows :  "  He  was  shot  by  a  man 
named  Birdsong,  who  belonged  to  the  same  gang,  and 
whose  purpose  was  ostensibly  robbery,  as  the  pockets  of 
McKee  were  turned  wrong  side  out.  *  *  *  There  is  no 
doubt  a  regular  band  of  horse  thieves  exists  among  us. 
The  people  are  becoming  aroused,  and  will  bring  them  to 
justice  wherever  found." 

The  Limestone  Netvs,  after  stating  that  McKee  was  killed 
by  a  man  named  Birdsong,  states :  "  McKee,  Birdsong,  and 
a  young  Tennesseean  named  Knight,  had  been  plying  the 
trade  of  horse-stealing.  Kjaight  separated  from  the  other 
two  for  a  sliort  time,  when  for  some  unknown  purpose 
Birdsong  shot  McKee  twice  in  the  breast.  Knight,  who 
was  captured  by  some  citizens,  confessed  that  himself, 
McKee  and  Birdsong  were  banded  together  for  steahng 
horses." 

In  opposition  to  the  appUcation,  the  State  introduced 
the  counter  affidavit  of  several  citizens,  as  follows :  "  We, 
whose  names  are  hereto  subscribed,  swear  that  we  h&ve 
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heard  of  the  offense  charged  to  have  been  committed  by 
James  R.  Birdsong,  whicli  is  now  pending  in  the  circuit 
court ;  that  we  do  not  beheve  there  is  any  such  prejudice 
or  excitement  in  the  pubHc  mind  of  this  county  against 
said  Birdsong  as  would  deny  him  a  fair  and  impartial  trial. 
We  have  never  heard  or  read  in  any  published  newspaper 
of  tliLs  county  that.  James  R.  Birdsong  was  published  as  a 
horse  thief  or  murderer."  This  was  all  the  evidence  ad- 
duced, and  thereupon  the  court  overruled  the  application, 
and  defendant  excepted. 

The  defendant  then  moved  to  quash  and  set  aside  the 
venii'e  from  which  the  jurors  were  to  be  drawn  for  his  trial, 
on  the  ground  that  George  W.  Tanner,  one  of  the  grand 
jm'ors,  who  had  been  sworn  and  was  then  acting  with  the 
grand  jury  then  in  session,  was  on  said  venire,  and  had 
heard  tlie  evidence  and  passed  upon  the  same  as  a  grand 
juror  in  finding  and  retuiTiing  into  coui't  the  indictment 
against  the  defendant  at  the  present  term.  The  court  over- 
ruled this  motion,  and  defendant  excepted.  After  this,  the 
name  of  said  Tanner  was  drawn,  and  he  was  put  upon  the 
defendant  for  acceptance  or  challenge,  and  defendant  chal- 
lenged said  juror  for  cause,  stating  the  same  grounds  as 
those  in  support  of  the  motion  to  quash  the  venire.  The 
challenge  for  cause  was  overruled  and  the  juror  put  on  defend- 
ant, who  excepted  and  peremptorily  challenged  Tanner. 
"When  the  jury  was  completed,  Birdsong  had  several  per- 
emptory challenges. 

The  bill  of  exceptions  states  that  "  after  the  State  proved 
by  the  confessions  of  defendant  that  defendant  had  said 
deceased  had  tried  to  get  defendant  to  join  him  m  stealing, 
and  that  defendant  refused  to  do  so,  the  State  offered  a 
witness  to  prove  that  defendant,  on  the  day  of  said  killing, 
proposed  to  deceased  to  go  and  rob  a  negro  man  who  was 
supposed  to  have  money.  The  defendant  objected  to  this 
evidence  and  to  the  witness  bemg  questioned  thereon,  but 
the  court  overruled  the  objection,  and  allowed  the  evidence 
of  the  witness  to  go  to  the  juiy,  and  defendant  excepted." 

The  bni  of  exceptions  further  recites  "that  the  State 
having  proved,  as  part  of  the  confessions  of  defendant, 
that  he  had  taken  the  saddle-bags  and  some  other  articles 
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Tjeloiigmg  to  deceased  at  the  time  of  the  kilhng,  the  solic- 
itor introduced  one  Hays,  the  coroner  of  the  comity,  who 
testified  that  he  took  a  watch  and  several  other  articles 
belonging  to  deceased  from  the  person  of  the  deceased, 
and  that  the  saddle-bags  and  other  articles  were  delivered 
to  witness,  as  coroner,  on  the  morning  after  the  killing, 
while  he  and  the  jury  were  holding  an  inquest  over  the 
body  of  the  deceased,  <fec.  Defendant,  on  cross  examina- 
tion of  the  coroner,  asked  him  from  whom  he  received  the 
saddle-bags,  &c.,  which  he  stated  were  delivered  to  him  at 
the  time  of  holding  the  inquest.  The  court  refused  to  per- 
mit the  witness  to  answer,  and  defendant  duly  excepted." 

After  this,  "the  State  having  proved  by  the  confessions 
of  defendant  that  deceased  had  made  one  or  two  eflforts  to 
kill  defendant,  within  a  few  days  previous  to  the  killing,  in 
one  of  which  he  made  a  "  cavalry  charge "  on  defendant 
with  a  cocked  pistol  leveled  at  him,  defendant  offered  Lou 
Hem  as  a  witness,  and  proposed  to  prove  in  substance  by 
him  that  on  the  evening  of  the  killing,  witness  and  defend- 
ant walked  together  for  a  mile  on  the  road  towards  de- 
fendant's home ;  that  during  the  time  they  saw  a  man  on 
horseback  nearly  a  half  a  mile  behind,  and  coming  towards 
them  in  a  fast  trot;  that  defendant  remarked  to  witness 
that  deceased  had  made  threats  against  defendant,  and 
tried  to  kill  him  that  evening,  and  was  then  pursuing  him 
to  take  his  life ;  that  defendant  said  he  was  trying  to  keep 
out  of  his  way,  and  that  his  manner  indicated  fear  and 
alarm.  Witness  knew  deceased,  but  the  deceased  was  too 
far  off  for  witness  to  recognize  the  horseman  ;  that  about 
this  time  witness  and  defendant  separated,  and  soon  ^fter 
this  he  saw  t^e  horseman  go  at  a  fast  trot  up  the  road  in 
the  direction  in  which  the  defendant  had  gone."  .The 
coui-t  refused  to  allow  this  proof  to  be  made,  or  to  allow 
the  same  to  go  to  the  jury,  and  defendant  duly  excepted. 

Tlie  defendant  then  offered  to  prove  by  John  and  Mary 
Kimbrough  that  they  lived  with  defendant,  and  two  mUes 
from  where  McKee  was  killed ;  that  immediately  after  the 
killing  defendant  rode  home,  told  them  what  he  had  done, 
directed  them  what  to  do  with  the  property  of  McKee,  and 
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to  report  to  the  sheriff  that  he  would  go  away  until  the 
excitement  was  over,  (as  he  feared  a  mob  of  McKee's- 
"  friends,)  and  tlien  surrender  himself.  The  court  refused 
to  allow  this  proof  to  be  made,  and  defendant  duly  ex- 
cepted. 

The  ruhngs  of  the  court  to  which  exceptions  were  re- 
serv^ed  are  now  assigned  as  error. 

Houston  &  Pryor,  for  appellant. — 1.  The  application 
for  a  change  of  venue  tendered  to  the  State  an  issue  of 
fact.  It  is  attempted  to  be  met  by  an  issue  of  behef. 
The  counter  affidavits  deny  nothing,  but  merely  state  the 
helief  of  affiants  that  prejudice  does  not  exist.  The  fact 
that  affiants  had  never  heard  of  the  publications,  is  no  an- 
swer whatever  to  the  allegation  that  they  were  made  as 
stated  in  defendant's  affida\dt. 

2.  The  evidence  that  defendant  tried  to  get  deceased  to 
join  him  in  robbing  a  negro  just  before  the  killing,  being 
in  no  way  connected  with  the  killing,  was  illegal  evidence. 
It  was  introduced  solely  to  prejudice  the  prisoner.  There 
is  no  pretence  that  it  was  part  of  the  res  gestce. 

3.  The  evidence  offered  by  the  witness,  Lou  Hem,  and 
the  Kimbroughs,  tended  to  throw  some  hght  on  the  pris- 
oner's situation  and  surroundings  at  the  time  of  the  kill- 
hig.  The  jury,  in  forming  a  verdict,  were  bound  to  pass 
upon  these  things.  There  being  no  direct  evidence,  the 
evidence  offered  was  the  best  attainable.  It  showed  that 
defendant  had  reasonable  cause  to  fear  great  bodily  harm 
from  the  deceased,  and  tended  to  show  that  the  accused 
had  not  sought  the  meeting  in  which  deceased  was  killed. 
It  tended  to  rebut  any  presumption  of  maUce  on  account 
of  tlie  past  ill  feeling  existing  between  the  parties.  It 
should  not  have  been  excluded. 

4.  Where  one  of  the  petit  jurors  summoned  to  try  an 
indictment  was  on  the  grand  jiiry  that  found  the  bill, — 
held,  that  the  defendant  might  challenge  him, — Barlow  v. 
State,  2  Blackf.  (Ind.)  114 ;  U.  S.  Dig.  Cr.  Law,  489,  §  395  ; 
O'DrlscoU  V.  Slate,  2  Bays,  (S.  C.)  153,  two  cases. 

5.  Persons  belonging  to  the  grand  jury  Ust,  as  selected 
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by  the  officers  of  the  county,  are  not  disqualified  or  ex- 
cused from  serving  on  juries  to  try  persons  charged  wdth 
offenses  against  the  laws,  provided  they  are  not  sworn  on 
the  grand  jury  for  the  term  of  the  court  at  which  the  trial 
takes  place,  and  have  other  statutory  qualifications. — Rafe 
V.  State,  20  Ga.  60. 

J.  W.  A.  Sanford,  Attorney-General,  contra. — The  affi- 
davits contradicting  the  statements  of  the  prisoner  were 
made  according  to  the  opinion  in  Ex  parte  Chase,  43  Ala., 
and  upon  the  affidavits  the  application  for  a  change  of 
v&nve  was  properly  refused. 

The  motion  to  quash  the  venire  because  there  may  have 
been  an  objectionable  person  on  it,  was  rightly  overruled. 
The  right  to  challenge  is  given  for  the  purpose  of  exclud- 
ing incompetent,  or  corrupt,  or  prejudiced,  or  partial  per- 
sons from  the  jury. — See  Rev.  Code,  §§  4178-80 ;  Barlow 
V.  State,  2  Blackf.  114. 

If  the  court  erred  in  ruling  that  a  person  who  acted  as 
a  grand  juror  m  finding  the  indictment  could  not  be  chal- 
lenged for  cause  when  summoned  as  a  petit  juror  to  try 
the  accused  on  it,  the  error  caused  no  injury  to  the  de- 
fendant, because  the  person  was  excluded  the  jury  by  a 
peremptory  challenge. — State  v.  Brantly,  27  Ala.  44. 

As  the  jury  was  authorized  to  believe  a  part  of  the  pris- 
oner's confession,  and  to  disbelieve  a  part,  there  was  no 
error  in  permitting  it  to  be  conti-adicted. — Roscoe  Cr.  Ev. 
p.  51. 

The  exclusion  of  the  testimony  of  Hem  and  Kimbrough 
was  proper.  The  prisoner's  declarations,  either  before  or 
after  the  commission  of  the  crime,  when  introduced  to  ex- 
culpate him,  and  forming  no  part  of  the  res  gestxr,  are  in- 
admissible.— Taylor  v.  State,  42  Ala.  529;  Maynard  v. 
State,  46  Ala.  85;  Oliver  v.  State,  17  Ala.  587;  Carroa  v. 
State,  23  Ala.  37. 

PECK,  C.  J. — An  application  for  a  change  of  venue,  in 
a  criminal  case  in  this  State,  no  longer  rests  in  the  discre- 
tion of  the  court.     If  denied  on  a  proper  appUcation,  it  ia 
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treated  as  an  error,  for  which,  after  conviction,  the  judg- 
ment will  be  reversed  on  appeal,  or,  before  trial,  the  de- 
fendant may  obtain  the  benefit  of  such  an  application  by 
mandamus — Ex  parte  Chase,  43  Ala.  303 ;  Murphy  dt  Ash- 
fm'd  V.  The  State,  at  January  term,  1871. 

The  application  of  the  defendant  in  this  case  was  made 
in  proper  time,  and  his  affidavit,  upon  which  it  was  made, 
contains  all  that  the  statute  requires  on  such  an  applica- 
tion. It  states  that  he  could  not  have  a  fair  and  impartial 
trial  for  the  offense  with  which  he  was  charged  in  the  county 
in  which  the  indictment  was  found,  for  the  reason  that  he 
had  been  published  and  posted  in  the  newspapers  of  said 
county  as  a  murderer  and  horse-thief,  and  that  there  was 
great  excitement  and  prejudice  in  the  minds  of  the  people 
of  said  county  against  him  in  consequence  thereof. 

Copies  of  the  publications  referred  to  are  made  parts  of 
said  application,  and  it  seems  to  us  they  might  well  have 
produced  the  excitement  and  prejudice  complained  of. 

The  opposing  affidavit  of  the  several  persons,  offered  by 
the  State,  does  not  deny  the  existence  of  the  alleged  ex- 
citement and  prejudice  against  the  defendant,  or  that  the 
said  publications  were  not  made,  but  only  that  affiants  had 
never  heard  of,  or  read  in  any  pubhc  newspapers  of  said 
county,  that  said  defendant  had  been  published  as  a  mur- 
derer or  horse-thief ;  and  that  they  did  not  beheve  there 
was  any  such  prejudice  or  excitement  against  him  as  would 
deny  him  a  fair  and  impartial  trial.  Admitting  the  truth 
of  said  affidavit,  it  does  not  prove  that  said  pubhcations 
were  not  made,  but  only  that  said  affiants  had  not  heard 
of  or  read  them ;  neither  does  it  disprove  that  great  excite- 
ment and  prejudice  existed  against  the  defendant,  but  only 
that  they  did  not  believe  there  was  any  such  prejudice  or 
excitement  as  would  deny  him  a  fair  and  impartial  trial. 

To  decide  that  an  application  for  a  change  of  venue  may 
be  defeated  by  an  affidavit  of  this  sort,  will  be  to  make  a 
precedent  by  which  this  great  right  and  privilege  of  accused 
persons  may  be  rendered  almost  wortlilsss ;  for  it  will  sel- 
dom happen  that  persons  may  not  be  found  who  will,  and 
honestly,  too,  beheve,  whatever  may  be  the  excitement  in 
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any  given  case,  that,  notwithstanding,  the  party  against 
whom  it  may  exist  can  have  a  fair  and  impartial  trial.  We 
think  the  venue  Should  have  been  changed  in  this  case,  and 
that  the  overruling  of  the  application  for  that  purpose  is 
an  error  for  which  the  judgment  must  be  reversed. 

2.  The  motion  of  the  defendant  to  quash  and  set  aside 
the  venire,  or  list  of  jurors  summoned  for  the  trial,  &c.,  be- 
cause one  of  said  jurors  had  been  a  member  of  the  grand 
jury  by  which  the  indictment  was  found,  and  was  present 
when  the  witnesses  were  examined  in  the  case,  and  found 
and  returned  the  indictment  into  court,  a  true  bill,  &c.,  was 
properly  overruled. 

We  are  unwilling  to  hold,  that  the  incompetency  of  one 
of  the  persons  named  in  the  Hst  of  jurors  served  on  the 
defendant  in  a  capital  case,  or  the  fact  that  he  is  shown  to 
be  an  unfit  juror,  in  the  particular  case,  is  a  suflScient  rea- 
son to  quash  and  set  aside  the  panel  or  list  of  jurors  served 
on  the  defendant. 

The  remedy  of  the  defendant,  in  such  a  case,  is  to  chal- 
lenge the  objectionable  juror  for  cause,  if.  he  is  put  on  him 
as  one  of  his  triers,  or,  it  may  be,  to  move  the  court  to  di- 
rect the  name  of  such  person  to  be  discarded,  and  another 
person  to  be  forthwith  summoned  to  supply  his  place. — 
Eev.  Code,  §  4175. 

In  the  absence  of  fraud  or  improper  conduct  on  the  part 
of  the  officer  by  whom  the  jurors  are  elected  and  sum- 
moned, the  panel  or  list  of  jurors  should  not  be  quashed 
or  set  aside,  because  an  improper,  incompetent,  or  unfit 
person  has  been  summoned  as  one  of  the  list  of  jurors 
served  on  the  defendant. 

3.  The  challenge  of  the  defendant  of  the  juror  Geo.  W. 
Tanner,  for  cause,  because  he  was  a  member  of  the  grand 
jury  by  whom  the  indictment  was  found,  <fec.,  should  have 
been  allowed.  This  question,  so  far  as  we  know,  has  never 
been  decided  by  this  court,  but  it  has  been  before  the  courts 
of  several  of  the  States,  and  uniformly,  we  believe,  decided 
to  be  a  good  challenge  for  cause,  and  that  the  overruling 
of  such  a  challenge  was  an  error  for  which  the  conviction 
and  judgment  should  be  reversed.     In  note  4  to  section  806, 
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Bishop's  Criminal  Procedure,  it  is  said :  "  Where  a  juror, 
on  a  trial  for  murder,  is  objected  to  for  cause,  and  the  ob- 
jection is  oveiTuled,  to  which  the  prisoner  excepts,  and  af- 
terwards challenges  the  juror  peremptorily,  he  is  entitled  to 
the  exception,"  and  cites  Baxter  v.  The  People,  3  Oilman, 
368.  And  this  error  will  not  be  cured,  although  the  de- 
fendant does  not  exhaust  his  peremptory  challenges,  before 
the  jury  is  completed. — See,  also.  Barton  v.  The  State, 
2  Blackford,  489 ;  Lithgrow  v.  The  Commomvealth,  2  Vir- 
ginia Cases,  279 ;  O'Driscoll  v.  The  State,  2  Bay,  153 ;  The 
People  V.  Bodine,  1  Denio,  281 ;  Doiody  v.  The  Common- 
wealth, 9  Grattan,  729,  referred  to  in  the  brief  of  defend- 
ant's counsel.  In  most,*if  not  all,  of  these  cases,  the  ob- 
jection was,  that  the  juror  challenged  had  been  a  member 
of  the  grand  jury  who  found  the  indictment. 

4.  The  evidence  offered  by  the  State,  that  the  defendant, 
on  the  day  the  kiUing  took  place,  proposed  to  deceased 
that  they  should  go  and  rob  a  negro  man  who  was  supposed 
to  have  money,  should  have  been  rejected  on  defendant's 
objection.  It  formed  no  part  of  the  res  gesta',  and  could 
have  had  the  effect  only  to  create  an  improper  prejudice 
against  the  defendant. 

5.  The  question  asked  b}^  the  defendant  on  the  cross- 
examination  of  the  witness  Charles  M.  Hays,  the  coroner, 
who  held  the  inquest  over  the  body  of  deceased,  and  had 
been  examined  on  the  part  of  the  State,  and  had  stated 
that  he  (witness)  had  taken  a  watch  and  several  other  arti- 
cles, the  property  of  the  deceased,  from  the  person  of  the 
deceased,  and  that  the  saddlebags  and  other  articles  were 
deUvered  to  him,  as  coroner,  on  the  morning  after  the  kill- 
ing, when  he  and  the  jury  were  holding  an  inquest  on  the 
body  of  the  deceased,  and  examining  into  the  circumstances 
of  the  killiag — (the  State,  before  the  examination  of  this 
witness,  having  proved,  as  a  part  of  the  confessions  of  the 
defendant,  that  he  (defendant)  had  taken  the  saddlebags 
and  some  other  articles,  the  property'  of  the  deceased,  fi'om 
his  person  at  the  time  of  the  killing,)  was  a  proper 
question  to  be  asked.  The  question  so  asked  of  the 
coroner   on    cross-examination  was,    "  of    whom    he  re- 
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ceiyed  the  saddlebags  and  said  other  articles,  which  he 
had  stated  were  dehvered  to  him  at  the  time  of  holding 
said  inquest?"  This  should  have  been  permitted  to  be 
answered.  It  was  pertinent,  both  to  the  confessions  proved 
and  to  the  evidence  of  said  witness  on  his  direct  examina- 
tion. If  it  was  supposed  there  was  an  apparent  consist- 
ency between  the  confessions  of  the  defendant  and  the 
evidence  of  this  witness,  then  the  answer  to  this  question 
might  have  enabled  the  defendant  to  show  that  the  sup- 
posed or  apparent  inconsistency,  if  any,  could  be  recon- 
ciled, and  the  confessions  of  the  defendant  and  the  evidence 
of  this  witness  both  be  true.  For  these  reasons  the  said 
question  was  proper,  and  the  court  mistook  the  law  in  sus- 
taining the  State's  objection  to  it. 

6.  What  the  defendant  proposed  to  prove,  both  by  the 
witness  Lou  Hern,  and  the  witnesses  John  and  Mary  Kim- 
brougli,  was  a  clear  effort  on  his  part  to  make  evidence  for 
himself,  and  was  properly  excluded.  What  was  proposed 
to  be  proved  by  the  witness  Lou  Hem,  had  no  connection 
with,  and  formed  no  part  of  the  confessions  of  defendant, 
proved  on  the  part  of  the  State.  It  consisted  of  acts  and 
declarations  of  the  defendant,  done  and  made  at  altogether 
a  different  time,  and  consequently  formed  no  part  of  the 
res  gestae.  Mr.  Greenleaf,  in  his  work  on  Evidence,  speak- 
ing on  this  subject,  says :  "  The  principal  points  of  atten- 
tion are,  whether  the  circumstances  and  declarations  offered 
in  proof  were  cotemporaneous  with  the  main  fact  under 
consideration,  and  whether  they  were  so  connected  with  it 
as  to  illustrate  its  character. — Vol.  1,  §  108,  and  note  3 ; 
Shepherd's  Dig.  p.  49,  §§  73-79. 

The  same  authorities  show  that  what  was  proposed  to 
be  proved  by  John  and  Mary  Kimbrough,  was  also  rightly 
excluded.  The  proposed  evidence  consisted  of  declara- 
tions of  the  defendant,  made  to  his  wife  oh  his  coming 
home  after  the  killing,  as  to  what  he  desired  her  to  do  and 
say,  &c.,  and  therefore  could  not  be  proved  by  him  as  evi- 
dence in  his  own  behalf. 

The  conviction  and  judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  instructions,  if  the 
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defendant  renews  his  application  for  a  change  of  venue, 
that  the  same  be  granted ;  and  the  defendant  will  remain 
in  custody,  until  acquitted  or  otherwise  discharged  by  due 
course  of  law. 


McALPINE  vs.  THE  STATE. 

[indictment  for  abson.] 

1.  Discontinuance;  what  prevents. — A  general  order,  made  before  the  final 
adjournment  of  the  court,  continuing  all  causes  not  otherwise  disposed 
of,  is  sufficient  to  prevent  a  discontinuance,  although  section  162,  page 
342,  in  Clay's  Digest,  is  omitted  in  the  Revised  Code. 

2.  Charge  to  jury ;  what  erroneous. — A  charge  in  writing  requesting  the 
court  to  instruct  the  jury,  that  unless  they  believe  from  the  evidence, 
to  a  moral  certainty,  that  the  defendant  is  guilty,  they  can  not  convict 
him,  is  an  improper  charge,  and  should  be  refused. 

3.  Same  —The  charge  of  the  court  should  be  confined  to  the  evidence, 
and  if  the  court,  in  a  criminal  case,  states  to  the  jury  a  purely  hypo- 
thetical case,  and  asks  the  jury  what  is  the  presumption  in  such  a  case, 
the  charge  will  be  erroneous,  as  tending  to  mislead  the  jury. 

Appeal  from  Circuit  Court  of  Greene. 
Tried  before  Hon.  James  Q.  Smith. 

The  facts  are  sufficiently  stated  in  the  opinion. 

W.  J.  Webb,  for  appellant. — 1.  It  appears  that  the  in- 
dictment was  pending  for  two  years  in  said  court,  (between 
the  finding  and  the  trial)  during  which  time  four  regular 
terms  of  said  court  intervened,  to  which  the  suit  or  case 
was  not  regularly  continued  by  any  general  or  special 
order. 

2.  The  court  will  take  judicial  notice  of  the  terms  of  said 
court.— See  Code,  p.  233;  17  Ala.  229;  26  Ala.  461. 

3.  There  is  no  section  of  the  Code  which  provides  for 
the  continuance  of  oases  by  operation  of  law,  or  otherwise 
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than  by  order  of  court.  The  statute  found  in  Clay's  Digest, 
p.  342,  §  162,  "for  the  continuance  of  cases  to  the  next 
term,"  has  not  been  re-enacted  by  the  Code.  Section  4150 
of  the  Revised  Code  provides  only  for  the  dismissal  or  dis- 
continuance of  indictments,  by  permission  of  court,  and 
does  not  apply  to  discontinuance  by  the  failure  of  the  State 
to  prosecute  the  case. 

4.  The  question  now  presented  must  be  decided  by  the 
rules  of  the  common  law.  At  common  law,  "  when  there 
was  a  failure  to  continue  the  case  to  the  next  adjourned 
term  of  the  court,  and  one  or  more  terms  elapsed  or  inter- 
vened, the  suit  was  held  to  be  discontinued." — See  Hawk. 
PI.  p.  416,  §  84;  lb.  p.  417,  §  86;  1  Chitty's  Crim.  Law, 
p.  363,  m.  364-365;  Drinkard  v.  The  State,  20  Ala.  p.  9; 
Ex  parte  Rivers,  40  Ala.  712-714,  in  which  it  was  held, 
"  that  at  the  common  law  a  chasm  or  gap  in  the  proceed- 
ings, by  neglect  to  continue  the  cause,  is  a  discontinuance 
of  the  action,  and  entitles  the  defendant  to  a  discharge. 
Such  undoubtedly  is  the  rule  in  civil  actions,  (5  Ala.  677), 
and  the  rule  would  be  even  more  strictly  held  and  enforced 
in  criminal  cases. — See  authorities  cited,  supra ;  Ex  parte 
Hall,  at  present  term. 

5.  If  it  be  insisted  that  defendant  waived  his  right  to 
make  this  objection  on  appeal,  or  by  failure  to  move  in  ar- 
rest of  judgment,  we  reply  that  any  error,  to  arrest  the 
judgment,  must  appear  on  the  record,  and  if  it  appears  of 
record,  it  is  an  error  on  appeal  which  will  work  a  reversal. 

6.  This  court  wUl  not  indulge  any  presumption  against 
the  defendant  to  cure  or  sustain  the  defect  of  the  record, 
but  favoring  the  liberty  of  the  citizen,  will  require  the  rec- 
ord to  show  that  the  judgment  and  proceedings  were  legal 
and  regular. 

7.  The  court  erred  in  refusing  the  written  charge  asked 
by  the  defendant.  The  evidence  set  out  in  the  bill  of  ex- 
ceptions, and'  referred  to  in  the  said  charge,  show  that  the 
State  relied  solely  on  circumstantial  evidence  for  a  convic- 
tion, and  that  the  "tracks"  or  "slewfoot"  was  the  link  by 
which  the  defendant  could  or  must  be  connected  with  the 
perpetration  of  the  crime,    And  therefore  the  jury  must 
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be  satisfied  by  the  evidence,  to  amoral  certainty,  that  they 
were  tracks  of  the  defendant  before  they  could  convict, 
whether  they  believed  the  evidence  of  the  defendant's  alibi 
or  not. 

J.  "W.  A.  Sanfoed,  Attorney-General,  contra. 

PECK,  C.  J. — The  indictment,  in  this  case,  consists  of 
two  counts.  Tlie  first  charges  that  George  McMills  McAl- 
pine  willfully  burned  a  mill-house  and  granery,  with  the 
mill  and  machinery  therein  contained,  which  was  of  the 
value  of  more  than  five  hundred  dollars,  the  property  of 
John  W.  McAlpine. 

The  second  count  charges  that  George  McMills,  alias 
George  McMills  McAlpine,  willfully  burned  a  building,  used 
for  the  time  as  a  cotton-house,  with  the  property  therem 
contained,  of  the  value  of  more  than  five  hundred  dollars, 
the  property  of  John  W.  McAlpine,  against  the  peace  and 
dignity  of  the  State  of  Alabama. 

This  indictment  was  found  at  the  fall  term,  1869.  It 
does  not  appear  whether  the  defendant  was  in  custody 
when  the  indictment  was  found,  nor  does  the  record  show 
when  he  was  arrested,  or  how  he  was  brought  into  court ; 
but  at  the  spring  term,  1870,  the  cause  was  continiied  by 
the  defendant.  After  this,  to  the  trial  term,  1871,  being 
the  faU  term  of  the  court,  the  record  does  not  show  any 
special  continuance  of  said  cause  by  name,  but  at  each 
succeeding  term  there  was  a  general  order  made  continuing 
all  causes  pending  in  the  court.  It  is  also  shown  that  the 
defendant  appeared  at  the  trial  term,  in  his  own  proper 
person,  and  was  then  arraigned  on  the  said  indictment,  and 
pleaded  not  guilty,  was  ti'ied  and  convicted,  no  objection 
being  made  that  the  cause  was  discontinued.  It  is  now 
objected  by  the  defendant's  comisel,  that  the  cause  was 
then  discontinued,  and  that  therefore  the  defendant  was 
erroneously  tried,  and  that  the  judgment  should  now  be 
reversed  for  that  error.  We  think  this  objection  not  only 
comes  too  late,  but  that  if  it  had  been  made  at  the  time 
the  defendant  was  aiTaigned,  it  should  have  been  overniled ; 
that  his  appearing  and  pleading,  without  objection,  was  a 
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waiver  of  the  supposed  discontinuance. — Ex  parte  Hall,  at 
the  present  term.  Although  the  old  provision  in  Clay's 
Digest,  p.  342,  §  162,  which  authorized  the  continuance  of 
all  causes  pending  and  not  disposed  of,  by  a  general  order 
for  that  purpose,  is  omitted  in  the  Revised  Code,  yet,  as  the 
practice  has  been  continued,  notwithstanding  such  omis- 
sion, a  general,  order  ought  now  to  be  held  sufficient  to  con- 
tinue all  causes  not  disposed  of  before  the  general  adjourn- 
ment of  the  court.  This  practice  not  only  prevails  in  the 
circuit  courts,  but  it  is  also  the  practice  in  this  court ;  and 
to  put  an  end  to  any  doubts  on  the  subject,  we  hereby  re- 
cognize it  as  the  settled  practice  in  this  State. 

After  the  evidence  was  closed,  the  court,  mtliout  any  re- 
quest by  either  party,  gave  two  charges  to  the  jury,  neither 
of  which  seems  to  have  been  excepted  to.  The  defendant 
then  asked  the  court  to  give  the  following  wiitten  charges 
to  the  jury,  to-wit :  "  That  imless  the  jury  are  satisfied  by 
the  evidence,  to  a  moral  certainty,  that  there  were  skio-footed 
tracks  going  from  the  mill-house,  and  that  those  tracks  were 
made  by  the  defendant  George,  they  can  not  find  the  de- 
fendant guilty ;  and  this  is  so,  whether  th^.  jury  believe  the 
evidence  tending  to  prove  an  alibi  or  not." 

The  court  refused  to  give  this  charge^  as  asked,  and  the 
defendant  excepted. 

This  charge  seems  to  have  been  based  upon  the  follow- 
ing statement  in  the  bill  of  exceptions,  to-wit:  "In  the 
progress  of  the  trial,  the  State  offered  evidence  tending  to 
show  that  there  were  tracks  of  a  person  found  leading  from 
the  lot  gate,  or  bars,  near  the  quarter,  toivards  the  mill,  and 
also  tracks /rom  the  mill,  towards  the  road ;  that  said  tracks 
were  pecuUar,  or  difierent  from  the  tracks  of  other  persons, 
in  this,  to-wit :  that  the  right  foot  was  slewed,  or  twisted 
out,  and  was  a  flat  track,  about  No.  9  in  size.  The  defend- 
ant's counsel  cross-examined  the  State's  witnesses  about 
the  tracks,  and  asked  them  how  they  knew  or  identified  the 
defendant's  tracks,  and  to  describe  any  other  peculiarity 
about  said  tracks;  The  witnesses  were  imable  to  give  any 
other  peculiarity  of  the  tracks,  but  all  of  them  stated  they 
knew  the  tracks  to  be  the  tracks  made  by  the  piisoner; 
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some  of  the  witnesses  having  known  the  prisoner  from  a 
child."  Evidence  was  also  offered  bj  the  defendant  tend- 
ing to  prove  an  alibi. 

There  was  no  error  in  overruling  said  charge.  In  crim- 
inal cases,  the  jury  may  very  properly  be  charged,  that  if» 
after  considering  all  the  evidence,  they  have  a  reasonable 
doubt  of  the  defendant's  guilt,  it  is  their  duty  to  acquit  him  ; 
and  it  is  an  error  to  refuse  such  a  charge,  when  asked.  In 
favor  of  life  and  liberty,  such  a  charge  has  always  been 
recognized  as  a  legal  charge,  although  no  rule  can  be  laid 
down  by  which  to  determine,  with  any  degree  of  certainty, 
what  a  reasonable  doubt  is,  or  whether  it  does  or  does  not 
exist  in  any  particular  case.  Every  case  must,  necessarily, 
be  left  to  the  good  sense  and  conscience  of  the  jury.  Some 
times  judges  undertake  to  instruct  juries  what  a  reasonable 
doubt  is,  and  some  times  what  it  is  not.  We  think  all  such 
efforts,  to  say  the  best  for  them,  are  unsafe,  indiscreet,  and 
oftener  than  otherwise  distract  and  confuse  juries,  and  may 
lead  them  to  convict  when  they  ought  to  acquit,  or  to  ac- 
quit when  they  ought  to  convict.  We  know  of  no  case 
by  which  a  charge  like  the  one  asked  has  ever  been  recog- 
nized as  a  legal  charge ;  no  one  in  which  such  a  charge  was 
ever  before  asked.  Its  very  novelty  was  a  sufficient  reason 
for  its  refusal.  It  is  a  maxim  of  the  law,  that  "the  old 
way  is  the  safe  way."  The  courts  will  not  sanction  specu- 
lative novelties,  without  the  warrant  of  some  principle,  pre- 
cedent, or  authority. — Broom's  Legal  Maxims,  m.  p.  136. 

The  bill  of  exceptions  also  states,  that  "  in  the  progress 
of  the  trial  there  was  evidence,  by  the  witnesses  of  the 
State,  to  show  that  the  defendant,  before  the  burning, 
had  made  certain  threats,  that  he  would  bum  the  cotton 
in  said  mill ;  that  the  judge,  in  charging  the  jury  on  the 
matter  of  previous  threats  to  burn  the  mill  and  cotton  by 
the  defendant,  said,  *  If  it  be  true,  that  threats  were  made 
by  the  prisoner,  immediately  before  the  burning,  that  he 
would  burn  the  mill  and  cotton,  and  it  appears  the  object 
of  the  threat  is  destroyed  by  fire,  what  is  the  presumption, 
when  taken  in  connection  with  all  the  other  circumstances 
tending  to  show  he  was  at  or  about  the  place  of  burning  at 
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the  time  of  the  fire  ?'  The  judge  also  said,  in  speaking  of 
said  threats,  *  if  a  man  says  he  is  going  over  to  the  hotel  to 
cut  a  man's  throat,  and  he  goes  to  the  hotel  and  the  man's 
throat  is  found  immediately  cut,  what  is  the  presumption 
from  the  threats  ?'  To  these  declaration  and  questions  of 
the  court  the  defendant  excepted." 

We  have  no  hesitation  in  saying,  these  declarations  and 
questions  addressed  to  the  jury  in  the  manner  here 
stated  were  improper.  The  court  may  correctly  charge 
the  jnry,  that  certain  evidence,  if  believed  by  them,  raises 
a  presumption  of  guUt.  Such  a  charge,  in  this  case,  might 
have  aided  the  jury  to  come  to  a  correct  conclusion ;  but 
these  declarations  and  questions  must,  almost  necessarily, 
have  confused  and  misled  the  jury,  to  the  prejudice  of  the 
defendant.  A  charge  should  be  confined  to  the  evidence 
iu  the  case.  It  is  error  for  the  court  to  state  a  mere  hypo- 
thetical case  in  its  charge,  and  then  ask  the  jury  what  would 
be  the  presumption  in  such  a  case.  The  minds  of  the  jury 
might,  and  would,  probably,  thereby  be  withdrawn  from 
the  consideration  of  the  case  made  by  the  evidence,  to  the 
supposed  case  put  by  the  court.  As  the  course  pursued  by 
the  court  may  have  had  an  improper  influence  upon  the 
jury,  to  the  injury  of  the  defendant,  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial.  The  de- 
fendant will  remain  in  custody  until  discharged  by  due 
course  of  law. 


84  FORTY-SEVENTH  ALABAMA. 

Mayor,  Aldermen,  &c.,  of  Mobile  v.  Barton. 


MATOE,  ALDERMEN,  &c.,  OF  MOBILE  vs.  BARTON. 

[appeal  from  fine  imposed  by  mayob's  coubt.} 

1.  Mobile,  ordinance  292  of;  to  what  has  no  reference. — Ordinance  No.  292 
of  the  city  ot  Mobile,  against  disorderly  conduct,  has  no  reference  to 
a  simple  trespass  upon  a  vacant  lot,  though  committed  in  an  attempt 
to  assert  an  adverse  right  to  the  property, 

2.  Same ;  appeal  from  conviction  for  violating,  fine  subject  to  revision. 
Where  a  city  ordinance  prescribes  a  fine  for  its  violation  of  not  exceed- 
ing a  specified  amount,  and  the  trial  of  an  appeal  in  the  circuit  court 
from  a  conviction  before  the  mayor  for  its  violation  is  de  novo,  the 
amount  of  the  fine  imposed  is  subject  to  revision  as  any  other  issue  in 
the  case. 

3.  Quere — Whether  in  such  a  case,  the  acquittal  of  the  accused  in  the 
circuit  court  subjects  the  citj'  to  a  judgment  lor  costs. 

Appeal  from  Circuit  Court  of  Mobile. 
Tried  before  Hon.  John  Elliott. 

The  facts  are  fully  stated  in  the  opinion. 

Raphael  Semmes,  with  whom  was  O.  J.  Semmes,  for  ap- 
pellants.— 1.  The  charge  of  the  court  to  the  jury,  that  the 
statute  of  the  State  ( §  3556  of  the  Code,)  which  makes  it 
a  misdemeanor  for  one,  without  legal  cause,  or  good  ex- 
cuse, to  enter  on  the  premises  of  another,  after  having 
been  warned  within  six  months  preceding  not  to  do  so,  had 
no  bearing  on  the  case,  or  anything  to  do  with  it,  may  be 
quite  correct,  and  yet  the  charge  was  calculated  to  mislead 
the  jury,  and  probably  did  mislead  it.  The  appellee  was 
not  being  tried  for  the  misdemeanor  provided  for  in  that 
statute,  and  the  statute  was  only  referred  to  by  the  pleader 
to  describe  and  characterize  the  conduct  of  the  appellee 
as  being  disorderly  and  riotous,  and  calculated  to  lead  to  a 
breach  of  the  peace.  But  it  did  not  follow,  that  because 
the  statute  referred  to  had  nothing  to  do  with  the  case,  the 
appellee  was  not  guilty  of  the  breach  of  the  city  ordinance 
charged  against  him ;  and  yet  the  jury  probably  so  con- 
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eluded,  from  the  charge  of  the  judge.  But  whether  the 
charge  was  erroneous  in  this  respect,  or  otherwise,  it  was 
clearly  erroneous  in  assuming  that  the  intent  of  the  appel- 
lee had  anything  to  do  with  the  oflfense.  The  judge 
charged,  that  however  much  the  conduct  of  the  appellee 
may  have  provoked  the  other  party,  or  been  calculated  to 
produce  a  breach  of  the  peace ;  and  however  much  such 
conduct,  "  taken  in  connection  with  similar  acts  done  by  the 
defendant,  about  the  same  time,  in  reference  to  other  va- 
cant lots  to  which  there  were  different  claimants,  may  have 
been  calculated  to  produce  disturbances  and  fighting  in  the 
community,"  the  offense  was  not  made  out  unless  the  de- 
fendant intended  "to  produce  such  results." 

In  misdemeanors,  it  is  not  necessary  to  show  any  intent, 
unless  the  intent  be  a  necessary  ingredient  in  the  offense 
charged ;  as  in  a  larceny,  for  instance,  where  the  taking 
and  carrying  away  must  be  shown  to  be  felonious.  The 
intent  with  which  the  act  of  the  appellee  was  done,  did  not 
make  the  act  more  or  less  disorderly,  or  more  or  less 
riotous. 

An  offense  against  a  statute  of  the  State  may,  at  the 
same  time,  be  a  violation  of  a  city  ordinance ;  and  hence, 
if  the  appellee  was  guilty  of  the  disorderly  conduct  charged, 
he  was  not  the  less  guilty,  because  guilty  of  a  misdemeanor 
under  the  statute  of  the  State,  for  which  he  was  not  being 
tried. 

C.  W.  Bapier,  on  same  side. — The  court  below  improp- 
erly refused  the  chaise  asked.  When  the  mayor  imposes 
a  fine  within  the  Umits  prescribed  by  the  charter  and  or- 
dinances, if  the  facts  authorize  the  imposition  of  any  fine, 
then  the  fine  becomes  a  debt,  and  the  amount  can  not  be 
enlarged  or  diminished  by  a  jurj',  the  law  having  left  the 
question  of  amount  to  the  discretion  of  the  mayor  alone. 
See  the  Charter  and  Ordinances  of  Mobile ;  also,  27  Ala.  55. 

If  an  appeal  be  taken  from  the  mayor's  court,  the  trial 
in  the  appellate  court  is  de  novo  as  to  the  facts  only.  If  it 
be  not  showTi  as  a  fact  that  the  ordinance  has  been  \do- 
lated,  then  the  accused  is  to  be  discharged.     But  if  the 
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accused  has  offended  in  fact,  then  the  penalty  is  abeady 
fixed  by  the  judgment  of  the  mayor,  as  much  as  it  would 
be  if  the  corporation  charter  had  not  left  the  amount  to 
the  discretion  of  the  mayor,  but  had  itseK  fixed  a  specified 
amount,  as  ten  or  twenty  dollars. 

Chilton  &  Thokington,  and  Morgan,  Bragg  &  Thoring- 
TON,  contra. — Under  the  proof  in  this  case,  it  is  clear  that 
appellee  was  not  guilty  of  violating  the  ordinance  of  the 
city  of  Mobile  entitled, ''  an  ordinance  to  prohibit  vagrancy, 
quarreling,  riotous,  immoral  and  disorderly  conduct."  That 
ordinance  is  leveled  against  "fighting,  quarreling,  or  any 
riotous,  indecent,  or  blasphemous  language,  or  disorderly 
conduct,  in  the  streets,  houses,  or  anywhere  else  in  the 
city,  or  of  abusing,  provoking  or  disturbing,  either  by 
word  or  action,  any  person  in,  or  walking  in  any  street, 
road,  or  pubhc  way ;"  and  the  ordinance  further  provides, 
that  if  any  person  shall  violate  any  of  its  provisions,  he 
shall  "  suffer  such  penalty  as  the  mayor  may  impose,  not 
exceeding  fifty  dollars." 

The  mayor  and  aldermen  of  Mobile  had  no  jurisdiction 
to  convict  of  this  misdemeanor,  created  by  section  3556  of 
the  Revised  Code,  but  the  Code  vests  it  in  the  county,  cir- 
cuit or  city  courts. — See  §§  3931-33.  The  court,  therefore, 
properly  charged  that  section  3556  of  the  Code  had  noth- 
ing to  do  with  the  case. 

The  rest  of  the  charge  was  more  favorable  for  the  plain- 
tiffs than  the  law  warrants,  and  certainly  the  appellants 
should  not  be  heard  to  complain  of  it.  It  simply  asserts 
that  if  a  man  enter  upon  a  vacant  uninclosed  lot  honestly, 
without  any  improper  motive,  and  erects  a  fence  upon  it 
peaceahhj  and  without  violence,  after  being  warned  within  six 
months  preceding  not  to  enter,  he  is  not  guilty  of  a  breach 
of  the  ordinance  of  the  city ;  but  if  he  did  so  from  spite, 
or  for  the  purpose  of  provoking  another,  or  with  a  view  of 
creating  a  disturbance,  or  to  produce  a  breach  of  the 
peace,  then  he  might  be  found  guilty,  &c.  We  repeat,  this 
charge  is  more  favorable  to  .appellants  than  the  law  war- 
rants. 
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The  third  part  of  the  charge  is  substantially  the  same  as 
the  second.  It  simply  affirms  that  if  a  man  honestly  enter 
upon  a  vacant  and  unimproved  lot,  though  warned  within 
six  months  preceding  not  to  do  so,  and  erect  a  fence  upon 
it,  but  with  no  intention  of  provoking  a  disturbance  or 
breach  of  the  peace,  he  is  not  guilty. 

We  think  it  too  clear  to  admit  of  any  doubt,  that  neither 
the  ordinance  nor  the  statute  was  intended  to  prevent  a 
person  taking  peaceable  possession,  in  good  faith,  of  va- 
cant property  claimed  by  him,  or  those  he  represents. 
This  would  be  a  very  strange  law. 

The  charge  refused  Umited  the  jury  to  a  fiue  of  fifty 
dollars,  as  found  by  the  mayor.  The  case  was  on  an  ap- 
peal from  the  mayor,  and  the  jury  would  have  the  same 
discretion  as  to  the  fine  that  the  mayor  had,  that  is,  "not 
exceeding  fifty  dollars."  If  limited  to  the  mayor's  fine, 
they  were  bound  by  his  decision  in  all  other  respects, 
which  would  be  equivalent  to  no  appeal  at  all.  The  case 
was  to  be  tried  de  novo,  and  this  charge  was  properly  re- 
fused. 

B.  F.  SAFFOLD,  J.— The  appellee  was  tried  before  the 
mayor  of  Mobile,  and  fined  fifty  dollars  for  an  alleged  vio- 
lation of  a  city  ordinance.  He  appealed  to  the  circuit 
court,  and  thdre,  upon  a  re-hearing  of  the  cause,  he  was 
acquitted  of  the  charge,  and  a  judgment  was  rendered 
against  the  appellants  for  the  costs  of  the  proceeding. 
From  this  judgment  they  appeal. 

The  ordinance  referred  to  forbids  fighting  and  quarrel- 
ing, or  any  riotous,  indecent  or  blasphemous  language,  or 
disorderly  conduct,  in  the  streets,  houses,  or  anywhere  else 
in  the  city,  or  abusing,  provoking  or  disturbing,  by  word 
or  action,  any  person  in,  or  walking  in,  any  street,  road,  or 
pubUc  way,  under  a  penalty  not  exceeding  fifty  dollars,  to 
be  imposed  by  tlie  mayor. 

The  evidence  shows  that  the  appellee.  Barton,  employed 
several  persons  to  put  a  fence  aromid  a  vacant  lot  in  the 
city  of  Mobile  which  belonged  to  Eaton.  They  were  or- 
dered off  by  Eaton,  but  presently  returned,  after  a  confer- 
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ence  mth  Barton,  whereupon  Eaton  had  them  arrested  for 
disorderly  conduct.  They  were  released  through  the  in- 
strumentality of  Barton,  and  by  his  direction  returned  to 
their  work.  After  two  or  three  repetitions  of  this,  Eaton 
procured  the  arrest  of  Barton  on  the  same  charge,  upon 
which  he  was  tried  before  the  mayor.  No  personal  alter- 
cation occurred  between  Eaton  and  Barton,  and  there  was 
no  breach  of  the  peace  by  any  of  the  parties.  But  the 
persistence  of  Barton  in  senduig  the  men  back  to  the 
premises  to  continue  the  work  upon  the  fence  greatly  irri- 
tated Eaton,  and  was  calculated  to  do  so.  Barton  claimed 
to  be  acting  as  the  agent  of  persons  living  in  Mississippi, 
who,  he  said,  asserted  some  right  to  the  lot,  but  none  was 
attempted  to  be  shown. 

The  court  charged  the  jury,  in  substance,  that  section 
3556  of  the  Revised  Code,  which  forbids  the  intrusion  of 
any  person  on  the  premises  of  another  within^six  months 
after  having  been  warned  not  to  do  so,  had  no  connection 
with  this  case ;  that  the  peaceable  entrance  of  a  person  on 
a  vacant  lot  with  the  simple  intention  of  putting  a  fence 
upon  it,  though  he  had  been  warned  not  to  do  so  by  one 
claiming  the  lot,  was  not  a  violation  of  the  city  ordinance, 
no  matter  how  much  it  irritated  the  claimant,  or  was  cal- 
culated to  produce  a  breach  of  the  peace,  unless  his  action 
was  dictated  by  spite,  or  the  intention  of  provoking  an- 
other, or  creating  a  disturbance,  or  producing  a  breach  of 
the  peace ;  that  such  entrance  upon  a  vacant  lot  for  the 
purpose  mentioned  could  not  be  regarded  as  riotous  con- 
duct, however  much  such  acts,  taken  in  connection  with 
similar  acts  done  by  the  defendant  about  the  same  time  in 
reference  to  other  vacant  lots  to  which  there  were  different 
claimants,  may  have  been  calculated  to  produce  disturb- 
ance and  fighting  in  the  community,  imless  the  defendant 
by  such  acts  intended  to  produce  such  results.  The  plain- 
tiffs excepted  to  this  charge,  and  asked  the  court  to  charge 
that  if  the  jury  should  find  for  the  plaintiffs,  the  measure 
of  their  verdict  should  be  the  amount  of  the  fine  imposed 
by  the  mayor.  But  this  was  refused,  to  which  exception 
was  taken. 
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We  find  no  error  in  the  charge  of  the  court.  Disorderly 
conduct,  in  the  sense  of  the  ordinance,  is  virtually  ex- 
plained by  the  other  portions  with  which  it  is  connected. 
It  has  reference  to  some  unwarrantable  aggression  upon  or 
towards  other  persons,  of  an  insulting  character,  accom- 
panied with  more  or  less  of  noisy  demonstration.  Ob- 
structing the  side-walk  with  goods  would  produce  great 
annoyance  to  those  passing,  and,  perhaps,  cause  actual  in- 
jmy  to  some  of  them,  and  it  might  lead  to  a  breach  of  the 
peace.  But  this  would  be  disorderly  conduct  only  when 
accompanied  with  an  evil  design. 

Barton's  trespass  upon  the  vacant  lot  (it  was  no  more 
than  that,)  was  not  an  affront  to  Eaton's  person,  nor  an 
injury  to  his  property.  The  ground  of  his  objection  was 
the  repudiation  of  his  right  to  the  property.  For  this  the 
law  gave  him  an  adequate  remedy.  His  anger  was  there- 
fore unreasonable,  and  Barton  should  not  be  held  to  ac- 
count for  it. 

The  charter  of  the  city  of  Mobile,  approved  February 
2d,  1866,  directs,  in  section  91,  that  the  mayor,  or  other 
ofl&cer  acting  in  his  stead,  shall  issue  his  process,  as  a  jus- 
tice of  the  peace  for  the  city  of  Mobile,  for  a  breach  of 
any  of  the  by-laws  or  ordinances  of  the  corporation  to  any 
poUce  ofiicer  of  the  corporation,  who  shall  bring  the  offend- 
ers before  the  mayor  or  other  officer  for  trial.  The  accused, 
if  convicted,  may  appeal  to  the  circuit  or  city  court  of  Mo- 
bile, where  the  proceedings  shall  be  as  prescribed  by  law 
in  other  cases  of  appeal.  The  trial  in  the  appellate  court 
is  therefore  to  be  de  novo  on  all  of  the  issues,  including  the 
amount  of  the  fine.  The  ordinance  allowaa  margin  of  dis- 
cretion to  proportion  the  fine  to  the  character  of  the  offense, 
and  the  exercise  of  this  discretion  may  be  the  ground  of 
the  appeal.  There  was  tlierefore  no  error  in  refusing  the 
charge  asked  by  appeUant,  that  "  if  tthe  jury  should  find 
for  the  plaintiffs,  then  the  measure  of  their  verdict  would 
be  the  amount  of  the  fine  which  was  imposed  by  the 
mayor." 

No  issue  has  been  made  about  the  propriety  of  the  judg- 
•    7 
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ment  for  costs  against  the  city,  and  we  make  no  decision 
respecting  it.  But  I  am  inclined  to  the  opinion  that  it  is 
not  liable  for  costs  in  a  case  of  this  sort.  The  mayor  sits 
as  the  judge  of  an  inferior  court  of  a  judicial  division  of 
the  State,  and  performs  his  duties  in  the  interest  of  the 
peace  and  good  order  of  society.  Wisdom  and  necessity 
concur  in  the  delegation  of  a  limited  legislative  power  to 
a  populous  city,  for  the  more  prompt,  energetic,  and  just 
exercise  of  the  functions  of  government.  Why  should  the 
people  of  such  a  community  be  held  responsible  for  the 
errors  in  judgment  of  its  judges,  more  than  those  of  other 
communities  in  the  State  ?---  Witliers  v.  Posey,  36  Ala.  252 ; 
Gornrs  Court  of  Russdl  v.  Tarver,  25  Ala.  480. 
The  judgnient  is  affirmed. 


NAPIER  ET  AL.  V.S.  JONES,  Adm'e. 

[bill   in   EQDITt   TO    ENFOKCK   VENDOK's   LIEN.] 

1.  Vendor's  Hen  ;  tchen  part  of  contract  for  sate  of  land. — To  every  con- 
tract for  the  sale  of  lands  legally  executed  in  this  State,  the  right  of 
the  vendor  to  retain  a  lien  on  the  lands  sold,  for  the  payment  of  the 
purchase -money,  is  an  incident  of  such  contract,  unless  it  is  waived  or 
abandoned. 

2.  Same  ;  what  ndt  waiver  of. — The  mere  execution  of  a  bond  for  the  pur- 
chase-money with  two  sufficient  sureties,  and  the  execution  and  deliv- 
ery of  a  deed  by  the  vendor  to  the  vendee  for  the  lands  sold,  is  not  a 
waiver  or  abandonment  of  such  lien,  when  it  is  otherwise  understood 
and  agreed  by  the  parties  at  the  sale  and  the  delivery  of  the  deed. 

3.  Same;  how  may  be  enforced. — In  such  a  case,  the  vendor's  lien  maj'  be 
enforced  by  bill  in  chancery,  against  the  Vendee,  ot  a  sub-purchaser 
with  notice  of  the  lien. 

3.  Assignment  of  error  ;  practice  of  court  as  to. — Generally,  a  general  as- 
signment of  error  will  not  be  extended,  by  this  court,  beyond  the  spe- 
cific objections  insisted  on  in  the  arguments  and  briefs  of  counsel  at 
this  bar. 

Appeal  from  Chancery  Court  of  Lawrence. 
Heard  before  Hon.  Wm.  Skinner. 
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This  is  a  bill  in  chancery  filed  by  Hodge  L.  Stephenson 
as  the  executor  of  the  last  will  of  James  Wallace,  deceased, 
and  re\dved  in  the  name  of  TheophHus  Jones  as  his  suc- 
cessor, to  enforce  a  vendor's  hen  on  lands  sold  by  said  ex- 
ecutor, under  the  provisions  of  the  will,  to  appellant,  Na- 
pier, trustee  of  his  wife,  Mary  C.  Napier,  in  November, 
1858,  at  public  sale.  The  clause  of  the  will  under  author- 
ity of  which  said  sale  was  made,  is  in  these  words :  "  I  re- 
quest that  my  executor  shall  give  my  three  boys,  George, 
Ell,  and  Tom,  the  choosing  of  their  own  masters,  and  that 
he  shall  sell  them  to  the  one  whom  they  may  choose  at  a 
fair  price,  making  the  debt  secure.  And  all  the  balance  of 
my  estate,  both  real  and  personal,  not  named  in  this  wUl, 
to  be  sold  at  public  outcry  on  twelve  months  time.  And 
after  all  my  debts  are  settled,  the  balance  of  my  money 
that  may  be  in  the  hands  of  my  executor  to  be  paid  and 
appropriated  to  free  schools  in  township  (7)  seven,  range 
(9)  nine,  west,  in  Lawrence  county,  except  $200  dollars  to 
the  benefit  of  H.  L.  Stephenson,  for  his  kindness  to  me  in 
our  transactions." — 8th  Item  of  the  Will. 

This  was  the  only  clause  giving  any  power  to  sell.  At 
the  sale,  thus  authorized  to  be  made,  the  real  estate  was 
purchased  by  appellant  as  the  trustee  of  Mary  C.  Napier, 
for  the  sum  of  seven  thousand,  four  hundred  and  forty-four 
dollars  and  eighty  cents.  This  sale  was  upon  a  credit  of 
twelve  months,  and  the  purchaser  was  required  to  secure 
the  payment  of  the  purchase-money  by  bond  with  two  suf- 
ficient sureties,  and  it  was  declared  by  the  vendor  at  the 
time  of  the  sale,  as  one  of  the  terms  of  the  sale,  that  a  lien 
was  retained  upon  the  land  to  secure  the  purchase-money. 
For  the  price  of  the  land  thus  sold,  together  with  a  con- 
siderable amount  of  personal  property,  also  purchased  at 
the  same  sale,  by  Napier,  he  executed  his  note,  with  Fletcher 
C  Vincent  and  John  C.  Stephenson  as  his  sureties.  Said 
note  bears  date  November  13,  1858,  and  is  payable  to  H. 
L.  Stephenson,  the  executor  named  in  said  will,  and  falls 
due  in  twelve  months  from  its  date.  On  the  same  day  Ihe 
note  bears  date,  Stephenson,  as  executor,  executed  and  de- 
Uvered  to  Napier  a  deed  conveying  said  lands.    No  men- 
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tion  is  made  in  the  note  or  on  the  face  of  the  deed  of  the 
lien  or  its  retention  for  the  security  of  the  purchase-money. 
Yet  the  lien  was  in  fact  retained  in  pursuance  of  the  terais 
of  the  sale,  as  proclaimed  at  the  time  of  the  sale,  and  as- 
serted by  the  executor  and  assented  to  by  Napier  at  the 
date  and  the  dehvery  of  the  deed  of  conveyance  to  him. 

The  note  for  the  purchase-money  of  the  lands  was  not 
paid  at  maturity.  Afterwards  the  executor  filed  this  bill 
to  enforce  his  said  lien.  The  obligors  to  said  bond  and 
said  Mary  C.  Napier  were  made  parties  defendant  to  the 
suit ;  all  were  served  with  subpoenas,  and  all  answered  the 
bni,  but  not  upon  oath.  The  allegations  of  the  bill  are 
admitted,  except  those  that  assert  said  lien,  and  the  appel- 
lants rely  upon  the  bond  with  sureties  and  the  deed  (in 
which  no  mention  is  made  of  the  lien)  as  an  abandonment 
and  waiver  of  the  lien.  The  defendants  took  no  evidence 
in  the  court  below ;  and  the  evidence  of  the  complainant 
clearly  shows  that  the  statements  of  the  bill  in  reference 
to  the  retention  of  the  lien,  notwithstanding  the  bond  and 
deed,  are  true.  The  chancellor  ascertained  the  balance  of 
the  purchase-money  due  and  unpaid  upon  the  note,  and 
rendered  judgment  for  the  same  on  the  final  hearing  against 
the  defendants,  and  decreed  that  the  complainant  was  en- 
titled to  a  lien  on  said  lands  for  the  payment  of  the  same, 
and  ordered  the  lands  mentioned  in  the  bill  to  be  sold  for 
the  purpose  of  satisfying  the  decree. 

From  this  decree  the  defendants  appeal  to  this  court,  and 
here  assign  said  final  decree  for  error. 

EicE,  Chelton  &  Jones,  and  Lewis  &  Fullerton,  for  ap- 
pellants.— 1.  As  long  ago  as  January,  1842,  this  court,  upon 
a  deliberate  review  of  the  English  and  American  authori- 
ties, settled  it  that  "  where  the  vendor  executes  a  convey- 
ance and  takes  a  distinct  and  independant  security  of  prop- 
erty, or  the  responsibility  of  third  persons,  the  Hen  on  the 
land  is  waived ;"  and  approved  the  decision  in  Wilson  v. 
Graham,  (5  Munf.  K.  297,)  to  the  effect  that  "  where  a  ven- 
dor of  land  executed  a  conveyance,  and  took  fi*om  the  pur- 
chaser a  bond  with  surety,  the  equitable  lien  was  gone,  even 
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while  the  land  continued  the  property  of  the  purchaser ;" 
and  cited  other  cases  to  the  same  eflfect. — Foster  v.  The 
Trustees  of  tJie  Athenceum,  '3  Ala.  302. 

2.  This  decision  has  become  a  rule  of  property,  and  has 
been  uniformly  acted  upon  as  such  in  this  State  for  nearly 
thirty  years.  It  is  too  late  to  disturb  it.  The  maxim, 
"stare  decisis,'"  must  apply  here  or  be  repealed. 

Manifestly  the  decree  of  the  court  below  should  be  re- 
versed, and  a  decree  be  here  rendered  dismissing  the  bill, 
upon  the  authority  of  the  case  above  cited  from  3d  Ala- 
bama Reports. 

31cIntosh  V.  Reid,  (at  last  term,)  is  wholly  different  from 
the  present  case.  This  was  a  case  of  a  sale  under  order  of 
the  probate  court,  to  which  the  maxim  "  caveat  emptor  "  ap- 
plies in  its  utmost  rigor,  and  to  which  other  peculiar  rules 
apply.  The  present  is  the  case  of  a  sale  without  the  inter- 
position of  any  court.  The  sale  is  by  the  executor  in  the 
complete  execution  of  plenary  power  to  make  it  conferred 
by  the  will.  It  is,  in  effect,  a  sale  under  a  power  which 
excluded  the  retaining  of  a  lien.  The  testator  carefully 
sets  down  and  specifies  in  his  will  what  the  executor  must 
get.  He  does  not  mention  lien,  but  he  does  mention  a 
bond  with  security.  "  Expressio  unius  exclusio  tdterius." 
The  power  was  completely  executed  and  exactly  fulfilled ; 
a  conveyance  was  made,  and  no  mortgage  or  other  Hen 
taken  or  claimed.  Under  such  cu'cumstances,  no  court  in 
this  State  can  give  a  lien  to  the  executor  of  the  will  and  of 
the  power.  There  is  no  reason  for  it,  and  our  settled  law 
is  against  it.  The  difference  between  a  sale  under  order  of 
probate  court,  and  under  power  conferred  by  will,  is  well 
illustrated  in  Ala.  Conferefice  M.  E.  Church  South  v.  Pfice, 
42  Ala.  39. 

It  is  unnecessary  to  deny  that  a  vendor  may  make  a  con- 
veyance and  take  a  note  or  bond  with  security,  and  by  ex- 
press agreement  at  the  time  of  sale  preserve  and  retain  a 
vendor's  lien  as  against  the  vendee.  But  conceding  that 
position  to  be  true,  it  is  true  only  as  to  a  vendor  who  sells 
bis  own  laud ;  it  is  not  true  as  to  an  executor  who  sells  the 


94  FOKTY-SEVENTH  ALABAMA. 

Napier  etal.  v,  Jones,  Adra'r. 

laud  of  a  testator  in  the  execution  of  a  mere  power  con- 
ferred by  the  will  of  the  testator. 

The  testator  himself,  by  his  last  will  and  testament, 
waived  the  vendor's  lien ;  that  is  the  legal  interpretation  of 
the  will.  And  as  the  testator  thus  waived  the  lien,  the  ex- 
ecutor could  not,  whilst  executing  the  power  conferred  by 
the  will,  undo  what  the  testator  had  done.  The  executor 
had  no  authority  in  the  execution  of  that  power,  except 
that  which  the  will  conferred  upon  him.  Whatsoever  the 
executor,  in  the  execution  of  that  power,  did  beyond  the 
power  itseli,  vfSiS  "  tiltr a  vires"  and  a  nullity.  He  could 
only  execute  the  power. — Ala.  Con/.  31.  E.  Church  South 
V.  Price,  Executor,  42  Ala.  39,  and  authorities  there  cited. 

In  the  case  last  cited  the  will  gave  power  to  sell,  but  the 
sale  was  made,  not  under  the  power,  but  under  an  order  of 
probate  court.     It  was  therefore  held  to  be  a  nullity. 

R.  O.  Pickett,  contra. — "  It  is  said  every  vendor  has  a 
lien  upon  the  estate  he  has  sold,  to  the  amount  of  the  pur- 
chase-money, unless  he  has  by  his  own  act  waived  his 
right." 

"  The  universal  rule  laid  down  on  this  point  seems  to  be, 
that  every  case  must  depend  and  be  determined  by  its  o\nti 
circumstances,"  And  the  principle  has  been  carried  to 
this  extent,  that  the  lien  exists,  unless  the  intention,  and  a 
manifest  intention  that  it  shall  not  exist,  appears. — 6  Ves. 
Jur.  97,  note  2;  ih.  483;  ih.  157;  2  Story's  Eq.  §§  1218, 
1224;  40  Ala.  540;  43  Ala.  663;  15  Vesey,  340-850. 

Taking  separate  and  independent  security  is  not  of  itself 
a  positive  waiver  of  the  lien,  such  as  a  note  or  bond  with 
security  for  the  money.  It  exists  in  every  case  of  a  sale 
where  the  money  is  not  paid,  unless  it  be  otherwise  agreed 
between  the  parties,  either  expressly  or  by  such  arrange- 
ment as  clearly  to  show  their  intention.  And  it  is  incum- 
bent on  the  party  contesting  the  lien  to  show  that  it  has 
been  rehnquished. — See  the  following  cases :  2  Story's  Eq. 
§1226;  IJohn  Ch.  Ca.  308 ;  3  Bibb,  183;  4  Kent,  153; 
1  Paige,  20;  2  Yerger,  84;  6Yerger,  50;  3  Hayw.  197; 
6  Vesey,  V52;  9  Cowan,  316;  5  Munf.  297;  3  Sug.  on  Yen- 
dors;  top  p.  123,  awd  note  2, 
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The  vendor's  lien  will  be  defeated  if  he  do  any  act  man- 
ifesting his  intention  not  to  rely  on  the  land,  as  security  for 
the  purchase-money.  But  what  act  would  be  deemed  a 
waiver  of  his  lien  is  not  so  easily  defined.  The  lien  can 
only  be  waived  by  taking  collateral  security  showing  his 
intention  to  waive  his  lien,  or  by  an  express  agreement  to 
tliat  effect.  But  the  presumption  of  a  waiver  may  be  re- 
butted by  evidence  that  it  was  intended  that  the  vendor 
should  retain  the  lien. — Washburn  on  Real  Estate,  top 
page  90;  3  Geo.  333;  21  Cal.  175;  43  Barbour,  29;  1  Ma- 
son, 217-19 ;  1  S.  &  Mar.  463 ;  3  J.  J.  Mar.  553 ;  3  Par.  on 
Conti-acts,  277. 

Vendor's  lien  is  retained  as  well  when  the  conveyance  is 
made,  as  when  bond  for  title  is  given ;  and  it  is  not  neces- 
saiy  to  exhaust  the  legal  remedy  before  resorting  to  its 
enforcement.  The  Hen  follows  the  consideration  unless  an 
intention  to  internipt  it  is  shown. — Campbell  v.  BoacJietal., 
45  Ala. 

The  vendor  has  the  right  to  give  in  evidence  Jthe  real 
nature  of  the  transaction,  to  show  his  lien  was  not  waived 
or  discharged,  although  the  contract  is  stated  in  the  con- 
veyance.— 17  Eng.  Law  &  Eq.  457.  And  the  principle  is 
well  established  that  parol  proof  is  admissible  in  equity  to 
establish  a  trust  in  certain  cases  where  the  deed  is  abso- 
lute on  its  face.— 1  Greenl.  Ev.  §  266 ;  3  Greenl.  Ev.  §  365 ; 
Tiff.  &  BaUard  on  Trusts,  191,  et  seq. ;  Shepherd's  Digest, 
§§26.:-7-8-9;  44Ala.  227. 

"  The  appellant  insists  that  the  sale  of  the  lands  was 
made  under  a  power  conferred  by  the  wUl,  which  excluded 
the  retaining  of  a  lien,  and  that  the  testator  carefully  sets 
down  and  specifies  in  his  will  what  the  executor  must  get, 
and  that  he  does  not  mention  a  lien,  but  does  mention 
bond  and  security;  and  that  the  power  was  completely  ex- 
ecuted and  exactly  fulfilled.  "  Expressio  unius  exdusio  al- 
terius." 

The  appellants'  counsel  mistakes  the  language  of  the  will 
conferring  the  power.  It  authorizes  the  executor  to  sell 
merely.  By  implication  the  will  gives  every  power  neces- 
sary to  acQomplish  the  purpose  for  vbich  the  sale  is  to  be 
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made.  The  legal  eJBfect  of  the  Avill  would  have  authorized 
the  taking  of  a  mortgage;  it  is  far  from  excluding  such 
idea. 

PETEKS,  J. — As  early  as  1842,  now  thirty  years  ago, 
it  was,  in  a  well  considered  opinion  of  this  court,  declared 
that  "it  is  well  settled,  both  in  England  and  the  United 
States,  that  the  vendor,  in  the  absence  of  any  agreement 
to  the  contrary,  retains  a  lien  on  the  land  he  has  sold  and 
conveyed,  for  the  unpaid  purchase-money,  and  that  this 
lien  will  be  enforced  against  a  subsequent  purchaser  with 
notice." — Foster  v.  The  Trustees  of  the  Athenwiim,  3  Ala. 
302,  305.  This  just  exposition  of  this  important  principle 
has  not  been  modified  or  abandoned.  It  was  the  law  at 
the  date  of  the  sale  involved  in  this  case,  and  it  governed 
the  stipulations  of  ihis  contract.  The  law  of  the  contract 
enters  into  the  contract  itself,  and  in  its  construction  forms 
a  part  of  it.  It  may  be  said  to  be  a  dormant  stipulation 
of  the  pontract,  and  it  must  be  enforced  as  a  part  of  it,  and 
as  it  is  construed  at  the  time  of  entering  into  it. —  GdpcJce 
V.  City  of  Dubuque,  1  Wall.  175. 

The  Hen  thus  created  attaches  as  well  in  favor  of  an  ad- 
ministrator or  executor  with  power  to  sell  as  in  favor  of 
any  other  person. —  Wood  et  cd.  v.  SuUens,  44  Ala.  R.  680. 
Whether  this  lien  has  been  waived  or  abandoned  depends, 
in  each  case,  upon  the  proofs. — Maci-eth  v.  Symvions, 
15  Ves.  Jut:  329 ;  Newsonie  et  al.  v.  CoUins,  43  Ala.  656. 
Here,  the  evidence  very  clearly  shows  that  the  lien  was 
expressly  reserved,  and  that  the  taking  of  the  bond  and 
security  and  the  execution  of  the  deed  was  not  intended  to 
release  it.  When  this  is  so,  the  testimony  of  decided  cases 
is  overwhelming  in  favor  of  its  continued  existence.-4  Kent, 
152,  153,  marg. ;  Tiff  &  Bull,  on  Trusts  and  Trustees,  pp. 
84,  85,  86,  (ed.  1862);  2  Story's  Eq.  1226;  Frail  v.  EUis, 
17  Eng.  L.  &  Eq.  457;  1  Parsons  on  Contr.  p.  526,  et  seq.  • 
3  Sug.  on  Yen.  p.  123,  et  seq.,  top  page ;  Washb.  on  Real 
Estate,  top  page  90,  et  seq. ;  Boss  v.  Whitson  et  al,  6  Yerg. 
50 ;  Gaston  v.  Green  et  al,  1  John.  Ch,  808 ;  Campbell  v. 
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Boach,  45  Ala.  666 ;  Brooks  v.  Woods,  40  Ala.  538 ;  and  the 
numerous  authorities  collected  in  appellee's  brief. 

There  was  no  other  question  argued  at  the  bar  or  dis- 
■cussed  in  the  brief  of  the  learned  counsel  for  the  appel- 
lants in  this  -appeal.  When  such  is  the  case,  general  as- 
signments of  error  will  not  be  extended  beyond  the  specific 
eiTor  pointed  out  and  argued  at  the  bar  and  in  the  brief 
of  counsel. — Rule  of  Practice  No.  1 ;  Waller  v.  S huUzhacher 
&  Paige,  38  Ala.  318. 

The  decree  of  the  court  below  is  affirmed ;  and  the  ap- 
pellants will  pay  the  costs  of  this  appeal  in  this  court  and 
in  the  court  below. 


HUGHEY  vs.  THE  STATE. 

[indictment  fob  mubdeb.] 

1.  Threats,  evidence  of;  for  what  purpose  inadmissible. — The  proof  show- 
ing the  commission  of  a  felonious  homicide,  perpetrated  by  the  accused 
by  lying  in  wait,  he  offered  evidencfi  that  deceased  had  often  threatened 
his  life,  and  the  day  before  the  killing  had  lain  in  wait  in  the  road  to 
shoot  him,  and  that  this  was  known  to  accused  before  the  killing  ;  but 
also  stated,  in  reply  to  aqnestion  by  the  court,  that  he  did  not  expect 
to  show  any  act  done  by  deceased  at  the  time  of  the  killing  indicating 
an  intention  to  kill  accused  or  do  him  great  bodilv  harm,  btit  that  he 
did  eipect  to  show  such  act  on  the  part  of  decea»'ed  as  late  as  the 
evening  before,  and  thereupon  the  court  rejected  the  evidence, — Heldt 
that  the  evidence  was  incompetent  either  to  justify  or  excuse  the  hom- 
icide, and  as  that  was  the  only  purpose  for  which  it  was  oflfered,  the 
evidence  was  rightfully  excluded. 

2.  Same;  what  necessary  to  excuse  or  justify  homicide. — No  mere  threats  to 
take  life,  or  even  past  attempts  to  execute  such  threats,  will  justify  or 
excuse  a  felonious  tioniicide.  There  must  be  actual  impending  danger 
to  the  slayer  at  the  time  of  the  iatal  blow,  or  such  a  state  of  facts  as 
are  justly  calculated  to  impress  upon  his  mind  a  reasonable  belief  of  the 
necesBity  to  take  life. 

Appeal  from  the  Circuit  Court  of  Marion. 
Tried  before  Hon.  W.  S.  Mudd. 
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The  appellant,  George  Hugliey,  was  indicted  for  the  mur- 
der of  James  W.  Crumbia,  tried,  found  guilty  of  murder  in 
the  first  degree,  and  sentenced  to  the  penitentiary  for  life. 

The  evidence  shows  that  Hughey  and  Crumbia  were 
brothers-in-law,  living  about  half  a  mile  apart,  and  between 
whom  bad  and  unfriendly  feelings  had  existed  for  some 
months  previous  to,  and  up  to  the  time  of  the  killing.  In 
reply  to  a  message  sent  by  deceased  the  day  before  the  kill- 
ing, informing  Hughey  that  if  he  would  admit  that  de- 
ceased had  not  stolen  some  hogs,  &c.,  deceased  would  be 
at  peace  with  him,  Hughey  replied :  "  What  I  would  say 
once  I  would  say  twice,  and  what  I  would  say  twice  I  would 
die  by;  and  if  Crumbia  believes  there  is  no  hell  in  Geor- 
gia, let  him  go  on."  Hughey,  on  the  same  day,  remarked 
to  another  witness,  who  had  expressed  a  desire  to  see  Crum- 
bia and  settle  matters,  that  if  witness  did  not  go  soon,  he 
would  not  get  to  see  Crumbia. 

Two  witnesses  testified  that  a  few  days  alter  the  killing 
the  defendant  gave  them  the  following  account  of  the  kill- 
ing :  On  the  morning  of  the  killing  he  took  his  gun  and 
went  through  the  fields  to  Crumbia's  house,  and  on  getting 
within  a  hundred  or  so  yards  of  the  house,  sat  some  time 
on  the  fence.  He  then  started  in  the  direction  of  the  house, 
and  after  going  a  short  distance  he  saw  deceased  in  the 
field,  and  immediately  presented  his  gun  and  popped  a  cap 
at  deceased,  who  threw  up  his  hands,  asked  "  what  do  you 
mean,"  and  then  ran  into  the  house.  Defendant  went  a 
little  closer  to  the  house,  stopping  at  the  root  of  a  tree,  and 
while  there  took  out  a  memorandum  book  and  wrote  some- 
thing in  it,  "  as  he  did  not  know  who  might  be  killed,  what 
he  wrote  would  show  something."  At  this  tree  Hughey 
remained  for  two  hours,  and  then  went  up  near  the  house 
and  stopped.  Defendant  intended  to  get  in  front  of  the 
house,  but  before  he  got  in  front  of  the  door  deceased 
opened  it,  stepped  in,  looked  around,  and  immediately  went 
in  and  shut  the  door.  Defendant'  thought  deceased  saw 
him,  and  he  (defendant)  immediately  cocked  his  gun,  pre- 
sented it  towards  the  door,  held  his  thumb  on  the  hammer 
of  the  lock  so  that  he  might  not  shoot  his  sister  by  mistake, 
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as  he  wanted  to  be  sure  that  it  was  deceased  before  he 
shot.  "  As  soon  as  deceased  appeared  at  the  door,  and 
Hnghey  was  certain  that  it  was  Crumbia,  he  pulled  down 
on  him." 

Another  witness  testified  that  Hughey  told  him  that 
while  sitting  at  the  root  of  the  tree,  he  deliberated  what 
he  should  do.  Other  witnesses  testified  that  shortly  after 
the  shooting  defendant  told  them  that  "  he  had  killed  Crum- 
bia, and  wanted  them  to  see  him  decently  buried  at  defend- 
ant's expense ;  that  he  regretted  that  he  had  killed  Crum- 
bia, but  Crumbia  had  repeatedly  threatened  his  Ufe,  and 
waylaid  the  road  the  day  before  to  kill  him." 

Defendant  then  offered  to  prove  by  several  witnesses 
that  "  on  various  occasions  and  for  some  time  before  the 
killing,  deceased  had  been  threatening  defendant's  hfe ;  that 
on  Saturday  before  the  killing  deceased  presented  a  gun 
at  defendant,  and  would  have  shot  him  had  he  not  been 
prevented  by  the  by-standers ;  that  on  the  day  before  the 
kilHng  deceased  waylaid  the  road,  with  his  gun,  for  the 
pui'pose  of  shooting  defendant,  who,  being  warned  of  it, 
went  another  road,  and  deceased,  after  waiting  some  time  on 
the  road,  went  to  defendant's  home  and  ti-acked  him  a  mile 
or  two.  The  State  objected  to  the  admission  of  the  evi- 
dence. The  court  asked  if  defendant  expected  to  show 
any  act  done  by  deceased  at  the  time  of  the  killing  indi- 
cating an  intention  on  the  part  of  deceased  to  kill  defend- 
ant or  do  him  great  bodily  harm :  and  upon  the  reply  of 
his  counsel,  that  they  did  not  expect  to  show  any  such  act 
on  the  part  of  deceased  later  than  the  evening  preceding 
the  killing,  the  court  sustained  the  objection  and  excluded 
the  proposed  testimony,  and  defendant  excepted." 

The  widow  of  deceased  testified  that  on  the  morning  of 
the  killing  Crumbia  requested  her  to  go  to  her  father's  to 
see  if  defendant  was  there ;  that  upon  her  refusal  to  go  just 
then,  deceased  said  he  would  go,  and  taking  his  gun  started 
off.  Soon  she  heard  a  cap  pop,  and  saw  deceased  rmining 
with  his  gun  first  on  one  shoulder  and  then  on  the  other. 
He  ran  into  the  house  and  she  shut  the  door.  Decejised 
then  hunted  for  a  crack  to  shoot  through,  and  asked  her 
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to  go  out  and  look  for  defendant,  which  she  did,  but  saw 
notliing  of  him.  After  this,  at  deceased's  request,  she  went 
to  her  father's,  which  was  half  a  mile  distant,  to  hunt  for 
defendant,  but  saw  nothing  of  him  and  returned.  De- 
ceased went  to  the  door  and  turned  away,  and  soon  looked 
out  again,  when  the  gun  fired  and  he  fell,  shot  through  the 
body,  and  expired  in  a  few  minutes. 

After  the  testimony  of  this  witness,  defendant  again  of- 
fered to  prove  the  threats  and  attempts  of  deceased  as 
proposed  before ;  but  the  court  excluded  the  evidence,  and  , 
defendant  excepted. 

The  court  charged  the  jury  as  follows : 

1.  "K  the  jury  believe  from  the  evidence  that  there  was 
bad  and  unfriendly  feehng  existing  between  defendant  and 
deceased  at  the  time  of  the  killing,  and  that  deceased  had 
made  threats  against  defendant,  and  on  the  day  before  the 
killing  waylaid  the  defendant ;  and  should  further  beheve 
that  at  the  time  of  the  kilUng  no  attempt  was  being  made 
to  execute  said  threats,  and  nothing  done  to  show  an  inten- 
tion to  execute  said  threats  by  deceased,  *tliat  then  the 
threats  so  made  would  afford  no  excuse  or  justification  for 
the  killing  of  the  deceased." 

2.  "  That  if  the  jury  shall  beUeve  from  the  evidence  that 
bad  and  unfriendly  feeling  had  grown  up  between  deceased 
and  defendant,  and  existed  at  the  time  of  the  killing,  and 
that  on  the  morning  of  the  killing  the  defendant  left  his 
home  with  the  intention  to  take  the  life  of  deceased,  and 
that  on  the  way  to  deceased's  house  defendant  met  de- 
ceased about  150  yards  from  his  home  and  popped  a  cap 
at  deceased,  and  that  deceased  ran  into  his  house  and  his 
wife  closed  the  door,  and  that  defendant,  after  deliberating 
some  time,  went  up  to  the  house  of  the  deceased,  and  as 
soon  as  deceased  showed  himself  the  defendant  shot  and 
killed  the  deceased,  this  would  be  murder  on  the  part  of 
defendant,  notwithstanding  deceased  may  have  made  pre- 
vious threats  to  take  the  life  of  defendant,  and  may  have 
waylaid  him  for  that  purpose  on  the  day  before." 

3d..  That  if  the  jury  believe  from  the  evidence  that  de- 
fendant may  have  beheved  he  would  have  either  to  take 
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the  life  of  deceased  or  lose  his  own  at  some  future  time, 
this  would  not  justify  or  excuse  the  killing  of  deceased, 
unless  at  the  time  of  the  kilHng  deceased  did  some  act 
showing  an  intention  of  taking  the  life  of  defendant,  and 
which  act  was  not  provoked  by  some  act  of  defendant  at 
the  time  of  the  killing,  showing  an  intention  on  the  part  of 
defendant  to  take  the  life  of  deceased. 

These  charges  were  written,  and  the  jury,  with  the  con- 
sent of  the  court,  took  the  charges  with  them  when  they 
retired.  The  defendant  excepted  to  each  of  the  charges, 
and  to  the  action  of  the  court  in  allowing  the  jury  to  take 
the  charges  with  them. 

The  defendant  then  requested  the  court  to  give  the  fol- 
lowing written  charges : 

1.  That  if  the  jury  believe  from  all  the  evidence  that 
defendant  believed  it  was  necessarj^  to  take  the  life  of  de- 
ceased, and  defendant  acted  upon  that  behef  alone,  then 
it  would  rebut  the  presumption  of  malice,  and  defendant 
in  that  case  would  not  be  guilty  of  murder. 

2.  That  the  delusion  on  the  part  of  the  defendant,  that 
deceased  would  take  his  Hfe,  and  that  it  was  necessary 
for  him  to  kill  deceased  to  prevent  the  loss  of  his  own 
life,  brought  about  from  his  threats  and  lying  in  wait; 
if  from  these  circumstances  defendant  really  and  hon- 
estly believed  it  was  necessary  to  take  the  life  of  de- 
ceased to  save  his  own,  then  defendant  is  not  guilty  of  any 
oflfense.  The  necessity  which  will  justify  the  taking  of  life 
need  not  be  actual,  but  the  circumstances  must  be  such  as 
to  impress  the  mind  of  the  slayer  with  a  reasonable  belief 
that  such  necessity  is  impending,  and  the  jury  are  to  deter- 
mine that  fact  from  all  the  circumstances. 

3.  That  if  the  jury  believe  from  the  evidence  that  there 
was  such  a  derangement  of  defendant's  mind  at  the  time 
of  the  killing,  that  if  he  did  not  kill  deceased,  the  deceased 
would  take  his  life,  [and  that]  the  killing  was  [done]  under 
such  a  state  of  mind,  they  should  find  defendant  not  guilty. 

4.  If  the  jury,  after  weighing  all  the  testimony,  have  a 
reasonable  doubt  whether  the  defendant  killed  deceased 
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with  malice,  or  -to  protect  his  own  life,  then  they  must 
acquit. 

The  court  refused  to  give  any  of  these  charges,  and  de- 
fendant duly  excepted. 

W.  S.  EaunUst,  for  appellant. — The  charges  given  are 
based  upon,  and  in  fact  are  in  the  language  of  the  court  in 
the  case  of  State  v.  Prichett,  22  Ala.  39. 

While  we  recognize  the  doctrine  laid  down  in  that  case 
as  good  law,  we  hold  that  it  is  not  applicable  to  the  case 
before  the  court.  That  was  based  upon  threats  only  ;  this, 
upon  acts  and  attempts, — trying  to  shoot  defendant,  way- 
laying the  road  for  him,  tracking  him  on  his  mule,  the  day 
before  the  killing,  and  in  the  morning  by  sun-up,  with  his 
gun  going  to  hunt  the  defendant.  They  met,  as  the  evi- 
dence shows,  on  the  road  from  the  house  of  the  slain  to 
that  of  the  defendant,  about  half  way. 

In  the  case  above  referred  to  the  court  says :  "  But  how- 
ever bad  or  desperate  that  character  may  be,  and  however 
many  threats  such  person  may  have  made,  he  forfeits  no 
right  to  his  life  until  by  an  actual  attempt  to  execute  his 
threats."  In  this  part  of  the  sentence,  and  the  conclud- 
ing part,  the  court  intends  to  draw  a  distinction  between 
"threats"  and  "attempts."  "Where  threats  are  made 
only,  there  must  be  some  act  or  demonstration  at  the  time 
of  killing."  But  where  there  have  been  attempts  to  kill 
at  different  times  and  in  different  ways,  by  waylaying,  &c., 
it  does  not  require  an  attempt  at  the  time.  ^ 

2.  The  charge  is  given  upon  the  assumption  of  law  that 
malice  express,  as  defined  in  the  law  books  and  in  the 
Code  (§  3653)  can  not  be  explained  ;  that  if  there  is  a  lying 
in  wait,  or  deliberation,  that  fixes  conclusiviely  the  offense. 
This  is  an  invasion  of  the  rights  of  the  jury.  Malice  is 
the  essential  ingredient  of  murder.  The  jury  must  look 
to  the  facts,  to  all  the  facts,  to  find  whether  malice  entered 
into  and  made  the  act  murder,  or  a  less  offense.  The  case 
of  Oliver  v.  The  State,  17  Ala.  598,  gives  to  the  jury  all 
the  facts,  and  leaves  with  them  to  find  whether  the  defend- 
ant acted  from  malice,  or  was  governed  by  the  law  of  self- 
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protection ;  and  if  deceived  by  appearances,  if  he  acts  on 
such  facts  as  a  reasonable  man  would  act,  it  rebuts  malice, 
though  there  was  deliberation  in  the  killing. 

3.  The  charges  asked  only  sought  to  leave  all  the  facts 
to  the  jury,  and  for  them,  as  they  had  a  right  to  do,  to  de- 
termine the  malice  or  the  want  of  malice. 

4.  The  refusal  to  let  all  the  acts  and  attempts  to  kUl, 
waylaying,  and  tracking,  come  in,  was  error.  They  are  of 
a  higher  order  of  evidence  than  mere  idle  threats.  They 
can  not  be  placed  upon  the  same  level  with  threats.  But 
if  true,  as  the  defendant  proposed  to  prove,  they  justified, 
or  at  least  excused  the  defendant  in  doing  as  he  did. 

J.  W.  A.  Sanford,  Attorney-General,  contra. 

PETEBS,  J.— The  appellant,  Hughey,  was  convicted  of 
murder  in  the  first  degree  and  sentenced  to  the  peniten- 
tiary for  life,  at  the  fall  term,  1871,  of  the  circuit  court  of 
Marion  county.  And  he  appeals  to  this  court  from  this 
judgment  of  conviction  on  the  matters  set  out  in  his  bill 
of  exceptions. 

No  threats  unaccompanied  with  acts  which  threaten  the 
life  or  limb  of  the  slayer,  will  justify  or  excuse  a  felonious 
homicide.  The  threats  insisted  on  in  this  case  were  not  of 
this  character.  The  court  properly  excluded  them,  as  they 
could  have  been  offered  for  no  other  purpose. —  United 
States  V.  Wiltherger,  3  Wash.  C.  C.  B.  p.  515 ;  2  Archl.  Cr. 
PL  p.  223  (marg.)  et  seq.  and  notes.  Waterman's  ed.  1853. 

The  objections  to  the  charges  given  by  the  court,  and  to 
tlie  refusal  of  those  moved  for  by  the  defendant  on  the 
trial  below,  proceed  upon  the  same  mistake,  that  mere  an- 
tecedent threats  are  an  excuse  or  justification  for  a  felo- 
nious homicide.  This  is  not  so.  There  must  be  actual 
danger  to  the  slayer  at  the  time  of  the  fatal  blow,  or  such 
a  state  of  facts  as  are  justly  calculated  to  impress  his  mind 
with  the  existence  of  such  danger,  before  he  is  justified  to 
strike  in  self-defense.  Self-defense  is  simply  the  resistance 
of  force,  or  seriously  threatened  force  actually  impending, 
by  force  sufficient  to  repel  the  danger,  and  no  more.  If  it 
goes  beyond  this,  there  is  guilt  which  is  not  excusable  or 
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justifiable.  This  is  the  result  of  the  cases  and  authorities 
above  cited. — 2  Bouv.  Law  l)ict.  p.  509,  Self- Defense,  and 
cases  there  .cited.  On  the  trial  below  there  was  no  proof 
of  actual  impending  danger,  or  any  seeming  danger,  which 
would  have  justified  the  prisoner  in  his  heartless  destruc- 
tion of  his  victim's  life.  He  sought  the  occasion  to  kill, 
with  the  purpose  to  kill,  when  there  was  no  sufficient  ne- 
cessity for  it,  and  when  it  might  have  been  avoided,  and 
when  it  was  clearly  within  his  power  to  have  resorted  to 
peaceful  means  to  restrain  the  deceased,  had  it  been  his 
wish  to  have  assaulted  him. — Rev.  Code,  p.  741,  §  3956,  et 
seq.  We  think  the  conviction  was  eminently  proper,  and 
regular ;  and  it  must  stand. 

The  judgment  of  thef court  below  is  affirmed;  and  that 
court  will  proceed  to  execute  its  sentence  as  required  by 
law. 


• 


OFFUTT  ET  AL.  vs.  SCOTT. 

[SILt  IN  EQUITY  TO  SUBJECT  LAND  PURCHASED  WITH  PABTNERSHIP  FUNDS* 
AND  IN  POSSESSION  OF  ADMINISTRATOR  AND  DEVISEES  OF  DECEASED,  TO  PAy-* 
MENT  OF  JUDGMENT  RECOVERED  AGAINST  SURVIVING  PARTNER  ON  FIRM 
INDEBTEDNESS.] 

1.  Real  estate ;  when  treated  as  personal  property  in  equity. — Real  estate 
purchased  by  a  partnership,  for  partnership  purposes,  and  paid  for 
with  partnership  funds,  as  to  the  creditors  of  the  firm  is,  in  equity, 
treated  as  personal  property,  and  will,  if  necessary,  be  subjected  to 
the  payment  of  their  debts,  whether  the  title  be  conveyed  to. the  part- 
ners by  name,  or  to  one  of  them,  or  to  a  third  pei'sou. 

2.  Surcirivg  partner  ;  powers  and  duties  of. — In  case  of  the  death  of  one 
partner,  the  survivor  is  a  trustee  for  all  persons  interested  in  the  part- 
nership, for  the  creditors  of  the  firm,  for  the  representatives  of  the 
deceased  partner  or  his  heirs,  and  for  himself  ;  and  for  the  purpose  of 
closing  up  the  business  ot  the  firm,  he  is  invested  with  the  exclusive 
right  of  possession  and  management  of  the  whole  partnership  prop- 
erty and  business.  His  trust  being  to  wind  up  the  concern,  his  powers 
are  commensurate  with  the  trust;  hence  he  may  collect,  compromise. 
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or  otherwise  arrange  all  the  debts  of  the  firm,  and  his  receipts,  pay- 
ments, and  doings  generally,  in  that  behalf,  are  valid,  if  honestly 
done,  and  within  the  fair  scope  and  purposes  of  the  trust  ;  and  until 
the  debts  of  the  firm  are  paid,  neither  the  personal  representatives  nor 
the  heirs  of  the  deceased  partner  have  any  beneficial  interest  in  the 
partnership  property. 

3.  Firm,  dissolred  by  death  of  partner,  judgment  creditor  of ;  how  and 
against  what  may  proceed  in  equity  for  satisfaction  of  his  debt. — When 
a  partnership  is  dissolved  by  the  death  of  one  partner,  the  only  remedy 
at  law  against  the  firm,  by  the  creditors  of  the  firm,  is  by  suit  against 
the  survivor ;  and  when  a  creditor  has  exhausted  his  remedy  at  law 
against  the  firm,  by  a  suit  against  the  survivor  prosecuted  to  a  return 
of  an  execution  ''  no  property  found,"  he  may  then  file  his  bill  in 
equity  to  subject  the  real  estate  of  the  partnership  to  the  payment  of 
his  debt,  and  this,  whether  the  possession  be  in  the  surviving  partner, 
the  personal  representative  or  the  heirs  of  the  deceased  partner,  or 
any  other  person  who  is  not  a  bona  fide  purchaser  for  valuable  consid- 
eration and  without  notice. 

4.  Goods  received  on  consignment  before  death  of  partner  ;  duly  of  swrvitor 
as  to. — If  goods  shipped  and  consigned  to  a  firm  doing  a  commission 
basiness,  to  be  sold  on  account  of  the  shipper,  are  received,  but  before 
they  are  sold  one  of  the  partners  dies,  the  survivor  may  sell  such  goods, 
and,  in  such  case,  the  claim  of  the  shipper  on  account  of  such  sale  is 
properly  against  the  firm,  and  not  against  the  survivor  individually. 

6.  Variance  between  bill  and  proof ;  when  sliould  be  held  immaterial. — A 
variance  between  the  statements  of  the  bill  and  the  proof,  if  not  of 
such  a  character  as  to  operate  as  a  surprise  to  the  defendants,  and  the 
defendants  do  not  appear  to  be  thereby  injured,  should  generally  be 
held  to  be  immaterial. 

6.  Purchaser  of  land  bought  with  partnership  assets  ;  when  equity  of,  supe- 
rior to  that  of  creditor  of  partnership  to  subject  for  payment  of  firm  debt 
If  a  surviving  partner  sell  and  convey  his  interest  in  the  real  estate 
belonging  to  the  partnership  to  a  bona  Jide  purchaser  for  valuable  con- 
sideration, without  notice,  before  a  creditor  of  the  firm  has  acquired  a 
lien  on  the  same  by  bill  filed  to  subject  it  to  the  payment  of  his  debt, 
the  purchaser  will  hold  it  against  the  general  equity  of  the  creditors  to 
have  it  appropriated  to  the  payment  of  the  partnership  debts. 

Appeal  from  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  A.  W.  Dillard. 

The  case  made  by  the  bill,  answers  and  proof  may  be 
stated  as  follows : 

In  May,  1860,  and  prior  thereto,  a  partnership  composed 
of  R.  H.  and  his  brother  W.  E.  Offutt,  did  business  in  the 
city  of  Montgomery,  Alabama,  under  the  firm  name  and 
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style  of  E.  H.  &  W.  E.  Offutt.     In  the  month  of  Septem- 
ber, 1860,  the  firm  was  dissolved  by  the  death  of  W.  E,, 
who  left  K.  H.,  the  surviving  partner,  one  of  his  executors. 
During  the  existence  of  the  partnership  the  brothers,  who 
were  equal  partners,  made  a  purchase  as  tenants  in  com- 
mon of  certain  valuable  real  estate  in  the  city  of  Mont- 
gomery from  one  Knox,  to  whom  $9,000  of  the  purchase 
money  was  due  at  the  death  of  W.  E.     After  the  purchase 
the  firm  used  a  store-house  on  this  real  estate  "  as  a  business 
stand,"  in  which  they  carried  on  business  as  grocers  and 
commission  merchants.     The  unpaid  balance  due  for  the 
purchase  was  paid  by  R.  H.  with  partnership  assets  after 
the  death  of  W.  E.,  the  debt  for  this  balance  being  evi- 
denced by  "  an  ordinary  negotiable  note,  signed  E.  H.  & 
AV.  E.  Offutt."     Before  the  fiUng  of  the  biU  R.  H.  had 
been  removed,  and  in  his  stead  A.  J.  Noble  appointed  ad- 
ministrator with  the  will  annexed,  R.  H.  having  also  sold 
his  interest  in  the  real  estate  to  one  Waggoner,  from  whom 
Ray  purchased  under  circumstances  which  it  is  admitted 
made  him  a  bona  fide  purchaser  for  value  and  without  no- 
tice.    A  partition  of  the  real  estate  had  also  been  made 
between  Ray  on  the  one  hand,  and  the  administrator  Noble 
and  the  devisees  of  Wm.  E.;  R.  H.  having  surrendered  all 
claim,  whether  as  heir  or  partner,  to  the  real  estate  par- 
titioned to  W.  E.     At  the  date  of  the  filing  of  the  bill,  the 
real  estate  was  in  the  possession  of  Noble  as  administrator, 
unincumbered  with  debt,  Noble  having  received  rents,  and 
was  claimed  by  two  of  the  devisees,  the  others  having  as- 
signed their  interest  to  them. 

Scott,  in  April  and  the  early  part  of  May,  1860,  had 
shipped  in  his  own  name  from  Lexington,  Kentucky,  cer- 
tain consignments  of  bagging,  rope  and  twine,  for  sale  on 
commission.  On  May  ith,  1860,  a  small  payment  had 
been  made  on  these  consignments,  and  on  January  1st, 
18ul,  R.  H.  gave  Scott  a  note  signed  in  the  firm  name  for 
$1,0-15.92  in  settlement  of  part  of  the  consignments,  no 
account  being  stated  as  to  the  balance.  The  evidence  as 
to  the  time  and  by  whom  these  shipments  were  received  is 
fully  stated  in  the  opinion,  and  need  not  be  here  repeated. 
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The  bill  alleges  that  separate  shipments  were  made  by 
Scott  and  by  Hamilton.  The  proof,  however,  shows  that 
the  shipments  were  all  made  in  Scott's  name,  but  that 
Hamilton  had  an  undisclosed  interest  in  one  of  them 
which  was  transferred  to  Scott.  It  was  urged  in  this  court 
that  this  was  such  a  variance  between  the  allegations  and 
proof  as  to  entitle  appellants  to  a  reversal.  The  point 
does  not  appear  to  have  been  made  in  the  chancery  court. 

Shortly  after  the  note  was  given  the  late  war  commenced, 
and  as  Offutt  continued  to  reside  at  the  South,  and  Scott 
and  Hamilton  resided  in  Kentucky,  they  had  no  further 
communication  about  the  matter  until  they  met  in  New 
Orleans  in  February,  1866,  when  R.  H.  Offutt  took  up  the 
original  note  for  $1,045.94,  giving  instead  two  notes,  one  to 
Hamilton  and  one  to  Scott,  the  respective  notes  being  for 
their  respective  interests  in  the  original  note.  These  notes 
were  given  simply  in  renewal  of  the  original,  were  signed 
"R.  H.  &  W.  E.  Offutt,"  and  were  not  intended  by  any  of 
the  parties  as  a  release  to  the  firm.  Shortly  after  this 
R.  H.  rendered  an  account  of  sales  of  the  consignments 
not  before  accounted  for,  showing  a  balance  due  Scott  of 
$2,347.20.  R.  H.,  as  surviving  partner,  had  possession  of 
the  assets  of  the  firm,  and  wound  up  its  business. 

In  July,  1868,  Scott  having  purchased  the  note  given  to 
Hamilton,  brought  suit  on  the  account  and  notes  hereto- 
fore mentioned,  against  R.  H,,  in  the  circuit  court  of  Mont- 
gomery, recovering  judgment,  on  the  1st  of  February,  1870, 
for  $4,952.24.  Execution  was  duly  issued  on  this  judg- 
ment, and  returned  "no  property  found."  The  bill  also 
alleges  that  R.  H.  is  insolvent. 

On  the  18th  of  March,  1870,  Scott  filed  his  bill  praying 
that  an  account  be  stated,  &c.,  and  that  the  real  estate 
mentioned  in  the  bill  be  subjected  to  and  sold  for  the  pay- 
ment of  the  amount  found  to  be  due  upon  the  judgment. 

R.  H.  Offutt,  Noble  the  administrator,  &c.,  and  the  four 
devisees  and  heirs  at  law  of  Wm.  E.,  and  Ray,  the  pur- 
chaser of  R.  H.'s  interest,  were  made  parties  defendant, 
and  answered  the  bill. 

The  respondents  objected  to  the  relief  prayed  for,  and 
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set  up  in  their  answer — 1st,  That  the  indebtedness  men- 
tioned in  the  bill,  as  shown  by  the  bill  itself,  occurred  after, 
and  not  before  the  death  of  Wm.  E.  2d,  That  the  judg- 
ment is  against  B.  H.  individually,  and  not  against  him  as 
surviving  partner  of  the  firm  of  B.  H.  &  W.  E.  Offutt. 
3d,  That  before  the  filing  of  the  bill  B.  H.  had  sold  his 
interest  in  the  real  estate,  and  that  the  real  estate  had 
been  partitioned  between  Bay  on  the  one  hand  and  the 
heirs  and  devisees  and  administrator  of  W.  E.  Offutt  on 
the  other,  and  that  the  portion  now  held  by  the  adminis- 
trator was  assets  of  the  estate  of  Wm.  E.,  and  subject 
only  to  payment  of  the  debts  of  Wm.  E.,  and  belonging  to 
the  heirs  and  devisees  of  Wm.  E.  4th,  That  the  estate  of 
Wm.  E.  is  not  in  any  way  indebted  to  complainant,  or 
liable  to  pay  his  demand ;  that  the  claim  set  up  was  never 
presented,  as  required  by  law,  or  to  any  personal  representa- 
tive of  W.'  E.  within  eighteen  months  after  grant  of  letters 
of  administration.  5th,  That  the  claims  against  the  firm 
were  open  accounts  at  the  death  of  Wm.  E.,  and  the  same 
were  barred  by  the  statute  of  limitations  of  three  years 
before  the  bill  was  filed,  or  any  proceeding  commenced  to 
enforce  the  same  against  the  estate  of  Wm.  E. 

The  cause  was  submitted  for  decree  on  bill,  answers  and 
proof.  The  chancellor  overruled  the  plea  of  the  statute  of 
limitations  and  non-claims,  and  decreed  that  complainant 
was  entitled  to  the  relief  prayed  against  the  real  estate  in 
the  hands  of  the  administrator  to  the  extent  of  one  half 
of  the  amount  of  partnership  funds  used  by  B.  H.,  the 
survivor,  in  paying  for  the  same,  with  interest  on  that 
amount  from  the  time  the  administrator  commenced  re- 
ceiving the  rents  and  profits  thereof,  <fec.,  and  dismissed 
the  bill  as  to  respondent  Bay. 

The  defendants  appeal,  and  assign  the  decree  of  the 
chancellor  as  error. 

Watts  &  Troy,  for  appellants. — There  is  a  variance  be- 
tween the  allegations  and  the  proof,  which  must  necessa- 
rily work  a  reversal  of  the  case.  The  bill  alleges  separate 
shipments  of  bagging,  <&c.  by  Scott  and  by  Hamilton ;  the 
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proof  showed  joint  shipments,  in  which  they  were  both 
interested. — Shep.  Dig.  p.  252. 

2.  It  does  not  appear  that  complainant  has  exhausted 
his  remedy  at  law. 

3.  A  court  of  equity  will  not  take  jurisdiction  to  subject 
equitable  assets  of  a  debtor  to  the  payment  of  a  debt, 
imtil  all  remedy  at  law  has  been  exhausted,  unless  some 
statute  authorizes  such  proceeding  by  a  simple  contract 
creditor,  or  unless  such  simple  contract  creditor  can  estab- 
lish a  trust  in  his  favor. — See  Reavis'  Dig.  p.  351,  §§  207, 
208  ;  11  Ala.  437  ;  14  Ala.  198.) 

4.  In  the  case  under  consideration,  it  is  alleged  that 
complainants'  claims  were  debts  of  R.  H.  &,  W.  E.  Offutt 
as  partners  ;  that  one  of  the  partners,  W.  E.  Offutt,  died 
about  the  first  of  September,  1860.  The  bill  must  be  con- 
strued most  strongly  against  complainant.  It  must  there- 
fore be  held  that  W.  E.  Offutt  died  not  later  than  the  first 
of  September,  1860.  The  partnership  was  dissolved  by 
his  death.  R.  H.  Offutt  became  the  executor  of  "W.  E. 
Offutt  shortly  after  his  death.  The  bill  shows  that  a  suit 
was  brought  by  complainant  against  R.  H.  Offutt  as  an  in- 
dividual,  on  notes  he  had  executed  long  after  the  death  of 
W.  E.  Offutt,  and  a  judgment  was  obtained  in  this  suit,  and 
that  execution  on  it  was  regularly  returned  "  No  property 
found."  And  there  is  no  allegation  that  the  partnership 
effects  liable  at  law  have  ever  been  exhausted.  It  is 
averred  that  R.  H.  Offutt  was  insolvent  at  the  time  of  fil- 
ing the  bill ;  but  there  is  no  allegation  that  the  partnership 
was  insolvent.  It  thus  appears  that  so  far  as  the  partner- 
ship is  concerned  the  claims  of  the  complainant  are  merely 
simple  contract  debts. 

It  is  alleged  that  a  part  of  the  money  of  the  firm  was 
used  by  the  surviving  partner  to  pay  for  land,  which  the 
bill  shows  was  the  individual  property  of  Wm.  E.  Offutt. 
And  it  is  this  money  so  invested  by  R.  H.  Offutt,  the  sur-* 
Adving  partner,  which  is  sought  to  be  subjected  to  the  pay- 
ment of  an  alleged  partnership  debt.  The  bill  shows  that 
the  real  estate  sought  to  be  subjected  in  part  to  the  pay- 
ment of  this  alleged  partnership  debt,  descended,  on  the 
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death  of  W.  E.  Offutt,  to  his  heirs,  and  it  is  now  in  the 
possession  of  his  heirs. 

Now,  conceding  that  complainant's  debt  was  one  against 
the  partnership,  and  that  W.  E.  Offutt  was  liable  to  pay  it, 
this  l«nd  now  in  the  possession  of  the  heirs  and  devisees, 
cannot  be  subjected  to  the  payment  of  this  debt,  unless 
the  complainant  has  exliausted  all  remedy  at  law  against 
the  personal  representatives  as  such,  of  W.  E.  Offutt,  or 
unless  it  is  shown  that  the  personal  representative  and  his 
sureties  are  insolvent. —  Grant  v.  Heed,  24  Texas,  46  ;  see 
Pike  V.  Searcy  et  al.,  4  Porter,  52 ;  Darrington  v.  Borland, 
3  Porter,  10  ;  Ledyard  v.  Johnston,  16  Ala.  548. 

There  is  no  allegation  in  this  bUl  that  any  remedy  at  law 
against  the  estate  of  W.  E.  Offutt  has  ever  been  attempted. 
Under  section  2538  of  the  Bevised  Code  of  Alabama  there 
was  ample  remedy  at  law  against  the  estate. — See  this  stat- 
ute construed  in  Waldron,  Isley  dt  Co.  v.  Simmons  et  al.,  28 
Ala.  629. 

Indeed,  it  appears  on  the  face  of  the  bill  that  all  remedy 
against  it  is  barred  by  the  statutes  of  limitations  and  non- 
claim  both. 

It  is  not  necessary  to  plead  statute  of  limitations,  or  that 
of  non-claim.  The  bill  on  its  face  must  show  that  the 
remedy  is  not  barred. — 2  Ala,  555  ;  41  Ala.  344. 

5.  The  suit  against  R.  H.  Offutt  was  not  against  him  for 
a  partnership  debt.  It  was  founded  on  notes  made  by  him 
the  1st  of  January,  1866,  and  on  account  stated  January 
1st,  1866,  more  than  five  years  after  the  dissolution  qf  the 
partnership  by  the  death  of  W.  E.  Offutt. 

The  declarations  of  R.  H.  Offutt,  made  after  the  disso- 
lution of  the  partnership,  do  not  bind  the  estate  of  the 
deceased  partner,  nor  can  his  declarations  or  acts  subse- 
quent to  the  dissolution  be  evidence  against  the  estate  of 
W.  E.  Offutt.— 12  AJa.  714;  17  Ala.  145;  37  Ala.  436;  41 
Ala.  222 ;  9  S.  &  M.  290. 

6.  Ihis  bill  shows  that  letters  testamentary  on  the  estate 
of  W.  E.  Offutt  were  granted  to  R.  H.  Offutt  shortly  after 
the  death  of  W.  E.  Offutt.  He  died  as  early  as  1st  Sep- 
tember, 1860.      The  bill  seeks  to  subject  property  belong- 
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ing  to  the  estate  of  W,  E.  Offutt  in  the  hands  of  his  heirs 
and  administrator  de  bonis  non.  The  bill,  answers  and 
proofs  show  that  R.  H.  Offutt  transferred  to  the  defend- 
ants, C.  L.  Offutt  and  Mrs.  Sweitzer,  all  the  interest  he  had 
in  said  real  estate,  and  that  said  real  estate,  which  had,  at 
one  time,  been  owned  jointly  as  tenants  in  common  by  said 
R.  H.  Offutt  and  W.  E.  Offutt,  had  been  divided  between 
the  estate  of  W.  E.  Offutt  and  Ray,  the  purchaser  and 
owner  of  R.  H.  Offutt's  interest. 

Now  a  material  question  arises,  whether  the  complain- 
ant, if  he  really  be  a  partnership  creditor,  has  a  superior 
equity  to  the  personal  representatives  and  heirs  of  W.  E. 
Offutt. 

The  partnership  creditors  as  such  have  no  lien  on  the 
partnership  property  proper  until  they  have  obtained  exe- 
cution at  law  against  such  effects,  and  thus  established  an 
execution  lien. — See  Story  on  Partnership,  §  358,  and  par- 
ticularly on  p.  509 ;  Eeese  d  Uayden  v.  Bradford,  13 
Ala.  836. 

The  lien,  which  is  sometimes  spoken  of  as  the  equity  or 
lien  of  the  creditor,  is  in  fact  that  of  the  surviving  part- 
ners, to  enable  them  to  pay  the  partnership  debts  and  to 
reimbui'se  themselves  for  advances  made  in  and  about  the 
partnership  business. — See  authorities,  supra. 

The  only  right  of  the  partnership  creditors  is  to  be  sub- 
rogated to  this  lien  of  the  surviving  partners,  and  this 
equity  of  the  partnership  creditors  is  to  be  worked  out  (as 
it  is  quaintly  said)  through  the  equity  of  the  surviving 
paa'tners. 

Whenever  the  surviving  partners  have,  by  any  act  per- 
formed in  good  faith,  lost  their  lien,  the  supposed  equity 
of  the  creditors  is  gone. — See  authorities,  supra,  and  Kim- 
ball V.  Thompson,  13  Mite.  283;  CoJJin  v.  McCullough, 
30  Ala.  107. 

The  last  payment  of  S9,000  became  due,  and  was  paid 
after  the  death  of  W.  E.  Offutt.  One-half  of  this  balance 
was  the  individual  debt  of  R.  H.  and  the  other  was  the 
individual  debt  of  W.  E.  R.  H.  was  the  surviving  part- 
ner, and  was  the  executor  of  the  estate  of  W.  E.  Oflfutt. 
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He  paid  this  balance,  thus  paying  $4,500  for  and  on  ac- 
count of  the  estate  of  W.  E.  Offatt.  Now,  concede  that  it 
is  clearly  proven  that  R.  H.  Offutt  paid  this  sum  out  of  the 
assets  of  the  partnership,  what  follows  ?  It  is  simply 
using  $9,000  of  partnership  money,  in  which  he  and  his 
brother  were  equally  interested,  to  pay  his  individual  debt 
and  that  of  his  brother's  estate.-  Did  he  in  good  faith 
•  make  this  payment  ?  Did  he  thus  voluntarily  and  in  good 
faith  convert  the  partnership  assets,  which  were  joint  funds, 
into  the  separate  property  of  each  ?  If  he  did  this,  he, 
R,  H.  Offutt,  could  never  afterwards  assert  any  lien  on  the 
assets  of  the  partnership  thus  voluntarily  and  in  good 
faith  invested  in  real  estate  belonging  to  his  brother's 
estate. — Coffin  v.  McCuUough,  30  Ala.  107  ;  see  the  author- 
ities before  cited. 

The  creditors'  quasi  lien,  to  be  worked  out  through  the 
surviving  partner  on  partnership  assets,  never  exists  untU 
the  dissolution  and  insolvemnf  of  the  partnership.  And  any 
assignment  of  partnership  assets,  made  bona  fide  before 
said  dissolution  and  insolvency,  would  convert  the  joint, 
i.  e.  partnership  property,  into  separate  property,  and  such 
conversion  removes  it  from  the  operation  of  the  hen. — See 
note  ^  to  p.  346,  Parsons  on  Partnership,  and  the  long  hst 
of  authorities  cited  therein. 

If  R.  H.  Offutt  could  not  file  his  bill  against  his  brother's 
estate,  to  assert  a  lien  on  the  joint  assets  so  converted 
into  separate  property — if  he  could  not  file  his  biU  against 
the  real  estate  in  the  hands  of  his  brother's  heii"s  and  per- 
sonal representatives,  and  have  a  Hen  and  trust  declared 
on  it,  the  creditors  of  the  partnership,  who  must  work  out 
their  equity  through  him,  cannot  assert  any  right  to  rehef 
against  said  real  estate. 

He  could  not  do  so,  because  at  the  time  he  did  so  there 
.is  no  pretense  that  the  partnership  was  insolvent ;  and  be- 
cause he  voluntarily  paid  an  individual  debt  of  his  brother, 
and  because  the  payment  on  account  of  his  brother's  estate 
was  not  any  advance  made  by  him  on  account  of  partner- 
ship transactions. 

At  the  time  R.  H.  Offutt  paid  the  money  to  Knox  there 


JANUABY  TEBM,  1872. 113 

Offutt  et  al.  V,  Scott. 

is  no  pretense  that  the  partnership  was  insolvent.  At  the 
time  B.  H.  Offutt  paid  Knox  the  balance  due  for  the  real 
estate,  the  partnership  was  amply  solvent.  This  assign- 
ment to  his  brother's  estate  was  bona  Jide,  and  converted 
what  had  been  joint  assets  of  the  partnership  into  the  sep- 
arate property  of  W.  E.  Offutt's  estate.  And  this  assign- 
ment or  conversion,  having  been  made  whilst  tLe  partner- 
ship was  solvent,  removed  the  property  thus  converted  or  ' 
assigned  fi'om  the  operation  of  every  hen  of  the  surviving 
partner  or  of  the  creditor.  The  hen  never  attached,  be- 
cause the  assets  had  become  the  separate  property  of  W. 
E.  Offutt's  estate  before  the  insolvency  of  the  partnei-ship. 
See  Coffin  v.  3IcCullough,  30  Ala., supra, and  other  authori- 
ties, mipi'a. 

It  may  be  said  that  such  result  would  work  injustice  to 
the  partnership  creditors.  But  this  is  only  seemingly  so  ; 
really  there,  is  no  injustice.  The  estate  of  the  deceased 
partner  is  liable  to  the  partnership  creditor,  either  in  equity 
or  at  law.  In  Alabama  it  is  liable  both  in  law  and  equity. 
See  §  2538  of  Be  vised  Code ;  Waldron,  Isley  dt  Co.  v. 
Simmons,  28  Ala.  629. 

It  is  not  alleged  or  pretended  that  the  estate  of  W.  E. 
Offutt  was  or  is  insolvent. 

If  the  complainant  has  lost  his  right  to  proceed  directly 
against  the  estate  of  W.  E.  Offutt,  he  has  lost  it  by  his 
own  neglect  in  failing  to  present  his  claim  within  the  time 
required  by  law,  and  by  failmg  to  sue  the  estate  either  in 
law  or  equity  until  the  statute  of  limitations  completed  a 
bar. 

This  bill  is  not  framed  with  a  view  to  assert  or  claim  any 
personal  liability  against  the  estate  of  W.  E.  Offutt.  It  is 
a  proceeding  in  rem,  and  no  decree  in  personam  could  be 
rendered  against  the  administrator  of  W.  E.  Offutt  under 
it,  even  if  it  did  not  show  on  its  face  that  such  relief  is' 
barred  by  the  statutes  of  both  Hmitations  and  non-claim. 

II.  The  equity  of  complainant's  bill,  and  his  right  to 
have  any  decree,  are  dependent  and  predicated  upon  the 
establishment  of  three  propositions  : 

let.  That  his  claim  is  a  partnership  debt. 
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2d.  That  the  real  estate  sought  to  be  condemned  is  either 
in  part  or  whole  the  property  of  the  partnership,  or  that 
the  estate  holds  in  trust  for  the  partnership  creditor  the 
$4,500  of  partnership  assets  used  by  the  surviving  partner 
in  paying  for  the  real  estate  ;  and 

3d.  That  his  partnership  claim  cannot  be  collected,  and 
could  not  have  been  collected,  by  remedy  at  law,  without 
subjecting  this  land  to  its  payment. 

Do  the  pleadings  and  proofs  show  that  the  complain- 
ant's claim  is  a  partnership  liability  ? 

K.  H.  Offutt,  one  R.  B.  Hamilton  and  Scott  are  the  only 
witnesses  examined  by  complainant. 

Scott  and  Hamilton  swear  that  they  shipped  in  May^ 
1860,  certain  pieces  of  bagging,  to  be  sold  on  commission. 
Neither  Scott  nor  Hamilton  swear  when  this  bagging  was 
received,  nor  whether  it  was  received  by  the  firm  during 
the  existence  of  the  partnership,  viz.,  before  the  death  of 
W.  E.  Offutt,  on  or  before  the  first  of  September,  1860. 
The  time  of  shipment  makes  but  little  matter,  except  so  far 
as  it  may  tend  to  shoAv  that  the  bagging  was  received  by 
the  firm  before  its  dissolution  by  the  death  of  W.  E.  Offutt. 
If  the  bagging  was  not  received  before  the  death  of  Wm. 
E.,  no  liability  arising  out  of  the  sale  of  the  bagging  could 
be  a  partnership  liability. 

The  only  evidence  as  to  the  time  when  the  bagging  was 
received  in  Montgomery  is  that  of  R.  H.  Offutt.  He 
swears  that  it  was  received  in  the  fall  of  1860.  If  this  be 
correct  (and  he  is  the  only  witness  who  testifies  as  to  the 
time  of  the  receipt  of  the  bagging),  then  the  bagging, 
though  shipped  in  May,  was  never  received  in  the  lifetime 
of  W.  E.  Offutt,  and  consequently  was  not  received  in 
Montgomery  while  the  partnership  was  subsisting. 

It  matters  not  what  has  been  done  by  R.  H.  Offutt.  Or 
"he  may  have  supposed  that,  as  the  bagging  was  shipped  to 
the  firm,  it  was  a  partnership  matter.  But  his  opinion,  or 
his  act  in  selling,  or  in  making  the  note  of  $1,045  04  on 
the  1st  of  January,  1861,  four  months  after  the  dissolution 
of  the  partnership,  and  signing  the  firm  name  to  it,  could 
not  legally  make  it  a  partnership  transaction.     He  had  no 
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right,  after  the  dissolution,  to  create  any  new  liability  on 
the  firm,  and  could  not  renew  in  the  firm  name  the  obliga- 
tions of  the  partnei-ship. — See  12  Ala.  714;  17  Ala.  145; 
37  Ala.  436 ;  41  Ala.  222. 

On  the  foregoing  facts,  the  claim  of  the  complainant,  so 
far  at  least  as  the  $2,347  20  account  is  concerned,  ought 
not  to  be  sustained  even  against  R.  H.  Offutt. 

But  suppose  this  bagging  was  received  before  the  death 
of  W.  E.  Offutt  and  was  not  sold,  but  remained  on  hand  at 
his  death,  unimpaired  by  any  act  of  either  partner,  could 
the  firm  be  held  liable  for  its  value,  or  for  the  proceeds  of 
a  sale  which  took  place  after  the  dissolution,  by  death,  of 
the  partnership  ?  The  death  of  bailor  or  bailee  puts  an 
end  to  the  relation  of  bailor  and  bailee,  principal  and  fac- 
tor, as  well  as  that  of  partnership. — See  Story  on  Bailment, 
§  202  ;  Story  on  Agency,  §  490  ;  Merrick's  Estate,  8  ;  Watts 
<fe  Serg.  402.  If  the  bagging  remained  on  the  first  of  Sep- 
tember, 1860,  unsold  and  uninjured,  could  not  Scott  have 
directed  the  bagging  to  be  reshipped  to  him,  or  could  he 
not  have  directed  the  surviving  partner  to  deliver  to  some 
other  person  ?  He  certainly  could.  So  far  as  the  proof 
shows,  no  advances  had  been  made  by  R.  H.  &  W.  E. 
Offutt  before  the  death  of  W.  E.  Offutt.  They  therefore 
had  no  lien  or  special  property  therein  on  the  death  of  W. 
E.  Offutt.  The  bagging  was  therefore  subject  to  the  order 
of  the  bailor. — See  Merrick's  Estate,  8  ;  Watts  <fe  Serg.  402, 
and  authorities,  supra. 

If  a  bailor  ship  goods  to  two  or  more  partners  to  be  sold 
on  commission,  and  one  die  before  anything  is  done,  this 
ends  the  relation.  The  bailees  have  a  personal  trust  to 
perform,  and  this  trust  cannot  legally  be  performed  by  less 
than  the  whole,  without  the  consent,  express  or  implied,  of 
the  bailor. — See  Story  on  Bailments,  §  202 ;  Story  on 
Agency,  §§  488,  490. 

Elmore  &  Gunter,  contra. — 1.  Parsons  on  Partnership, 
p.  342,  et  seq.,  says :  "  There  are  two  entirely  distinct,  and 
indeed  opposite  ways  of  viewing  a  commercial  partnership. 
One  of  tiiem  regards  it  as  a  modified  tenancy  in  common  ; 
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the  other,  as  a  modified  corporation.  *  *  *  Exactly 
so  far  as  a  partnership  is  a  tenancy  in  common,  it  has  no 
existence  as  a  body  by  itself,  and  has  no  property,  and  no 
debts  or  creditors.  Just  so  far  as  it  is  a  corporation,  it 
has  an  independent  existence,  and  its  own  property,  and 
its  own  debts." 

The  principle,  now  firmly  established,  that  partnership 
assets  are  to  be  separately  administered,  and  that  partner- 
ship liabilities  are  preferred  claims,  (Emanuel  v.  Birdy 
19  Ala.  596 ;  Parsons  on  Part.  345,  note  /,)  is  founded  di- 
rectly on  the  idea  of  "  an  independent  existence  in  the 
partnership  " — Parsons  on  Part.  344. 

A  creditor  of  a  corporation,  or  of  an  individual,  or  of  a 
partnership,  has  a  natural  equity  to  have  all  the  assets  of 
the  debtor  subjected  to  the  payment  of  his  debt. 

Neither  is  this  right  dependent  upon  a  dissolution  and 
insolvency,  for,  as  stated  by  Mr,  Parsons,  it  is  difficult  to 
imagine  how  either  could  create  a  lien  or  right ;  but  is  a 
right  arising  with  the  creation  of  the  debt  itself. — Parsons 
on  Part.  342-50 ;  Coll.  on  Part.  §  578. 

^.  The  gravamen  of  this  bill  is  the  claim  founded  on  the 
judgment,  and  the  matters  antecedent  to  it  are  averred  by 
w  ay  of  inducement  only,  to  show  the  character  of  the  debt 
on  which  the  judgment  is  rendered.  It  is  only  in  the 
statement  of  material  allegations  that  a  variance  can  be 
taken  advantage  of. — Paulding  v.  Lee  d'  Ivey,  20  Ala.  768-9. 
And  objections  curable  by  amendment  should  not  be 
allowed  in  the  appellate  court  unless  taken  below. — An- 
dreios  v.  Hohson,  23  Ala,  232. 

3.  This  is  not  a  proceeding  against  any  persons  as  dis- 
tributees to  make  them  refund  assets  received  from  their 
intestate's  representative,  as  such,  for  the  purpose  of  pay- 
ing a  debt  of  the  deceased.  The  bill  is  to  subject  assets 
belonging  to  R.  H.,  as  survivor  of  the  firm  of  R.  H.  & 
W.  E.  Ofi'utt,  which  have  passed,  contrary  to  law,  into  the 
hands  of  third  persons,  who  are  volunteers.  The  grounds 
of  equitable  jurisdiction  are  a  judgment  and  return  of  no 
property  against  said  R.  H.,  and  his  insolvency,  and  that 
the  assets  we  seek  to  subject  can  not  be  reached  at  law. 
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The  mere  fact  that  the  volunteers  happen  to  be  distributees 
of  the  estate  of  the  deceased  partner  does  not  give  them 
any  right  to  stand  in  the  way  of  the  full  assertion  of  our 
remedy  for  tlie  collection  of  our  debt  out  of  the  survivor 
and  the  partnership  assets. 

The  estate  is  in  the  hands  of  the  administrator ;  so  the 
principle  on  page  52  of  4:th  Porter,  and  16  Ala.  548,  can 
not  be  invoked. 

4.  The  judgment  against  any  survivor  is  always  against 
him  individuaUy.  There  is  no  other  way  of  rendering  judg- 
ment. And  it  is  a  well  estabUshed  rule  of  pleading,  that 
"  there  is  not  any  occasion  to  make  any  distinction  in  the 
declaration  on  account  of  the  sources  of  the  debts." — See 
the  law  fully  on  this  point  in  4  Robinson's  Practice,  500, 
501 ;  1  Chit.  PI.  50.  The  partnership,  at  law,  on  the  death 
of  William  E.  was  merged  in  R.  H.,  the  survivor;  the 
assets  and  debts  became  his,  at  law.  And  a  judgment 
against  him  individually,  after  the*  death  of  the  other 
member  of  the  firm,  is  the  only  judgment  which  could  be 
rendei-ed  at  law  which  would  enable  the  creditor  to  reach 
partnership  assets.  But,  of  course,  in  the  administration 
of  the  partnership  assets  it  would  be  competent,  especially 
in  a  court  of  equity,  to  look  behind  the  judgment  to  see 
upon  what  it  is  based. 

5.  Admitting  that  R.  H.  Offutt  had  turned  over  to  the 
heirs  of  his  brother,  fi-ee  from  any  claim  by  him,  the  real 
estate  mentioned,  would  such  an  assignment,  without  a 
valuable  consideration,  and  even  with  a  valuable  consider- 
ation, if  made  with  the  known  intent  to  prefer  individual 
to  partnership  creditors,  or  to  defeat  partnership  creditors, 
be  sufficient  to  prevent  our  following  it?  It  is  admitted 
that  any  bona  fide  transfer  of  partnership  property  before 
the  accrual  of  a  lien  will  prevent  the  partnership  creditor 
from  following  it.  Such  is  the  case  of  Co^n  v.  McCtdlough, 
30  Ala,  107..  If  this  were  not  so,  a  partnership  could  never 
deal  with  its  property  until  every  debt  had  been  paid. 

But  there  never  can  be  a  bona  fide  transfer,  or  assign- 
ment, without  a  sufficient  legal  consideration  to  make  the 
transferee  a  purchaser  in  the  eye  of  the  law.     And  a  per- 
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8on  can  never  be  a  bona  fide  purcliaser  who  has  notice, 
actual  or  constructive,  of  the  use  of  trust  funds  for  an  im- 
proper purpose.  If  this  were  not  so,  partnership  creditors, 
w  ho  gave  credit  on  the  faith  of  the  firm  assets,  would  gen- 
erally find  before  rendition  of  judgment  that  there  had 
been  a  bona  fide  division  or  diversion  of  the  firm  property. 
The  rule  is,  as  stated  in  Coster  v.  Bank  of  Georgia,  24  Ala. 
59,  that  the  property  of  the  firm  is  pledged  in  equity  for 
the  payment  of  the  debts  of  the  firm,  and,  as  mentioned 
in  Parsons  on  Partnership,  353,  that  "  the  partner  himself 
is  wholly  without  the  right  of  appropriating  to  himself  in 
severalty  anything  whatever  which  belongs  to  the  common 
stock.  All  the  partners  together  can  not  do  it,  if  it  be 
needed  for  the  payment  of  the  debts." 

It  would  be  most  unreasonable  to  hold,  that  a  partner- 
ship creditor  is  necessarily  to  be  concluded  by  the  act  of 
the  partners,  one,  or  all ;  and  that  they  can  always  raise 
an  estoppel  against  him  by  raising  one  against  themselves. 
As  a  partnership  creditor,  we  do  not  claim  that  we  have 
any  lien  until  our  lien  is  reduced  to  judgment.  But  we 
say  that  our  rights  against  a  partnership  are  the  same  as 
those  against  an  individual,  or  against  a  corporation ;  in 
either  of  which  cases  we  are  permitted  to  follow  the  assets 
of  the  debtor  until  the  equity  of  some  bona  fide  holder  for 
value  shuts  us  off.  And  in  the  absence  of  such  bona  fide 
disposition  for  value  in  the  due  course  of  trade,  no  estoppel 
against  the  debtor  can  hinder  the  creditor.  It  is  an  every 
day  occurrence  for  separate  creditors  of  partners,  who 
have  received  payment  out  of  firm  assets,  to  be  made  to 
refund.  And  how  can  the  estate  of  a  deceased  partner 
stand  in  any  better  position?  Can  any  one  pretend,  that 
notwithstanding  the  law  in  the  administration  of  partner- 
ship assets  gives  a  preference  to  partnership  creditors,  a 
devotion  of  the  firm  assets  by  the  survivor  to  the  payment 
of  individual  debts  will  be  a  lawful  administration  ?  The 
incorrectness  of  the  theory  that  creditors'  rights  have  to 
be  worked  out  through  the  lien  of  partners,  is  fully  shown 
in  Parsons  on  Partnership,  page  342,  et  seq. 

The  appellants  contend  that  the  judgment  is  rendered 
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on  a  note  given,  and  an  account  stated,  after  the  death  of 
Wilham  E.,  and  that,  therefore,  it  is  no  charge  against  the 
finn  assets  in  the  hands  of  the  survivor. 

We  take  it  to  be  clear  and  undisputed,  that  if  on  our 
judgment  firm  assets,  in  the  hands  of  the  survivor,  could 
lawfully  be  taken  in  satisfaction,  the  character  of  the  judg- 
ment is  such  that  the  same  assets  may  be  followed  wdiere 
there  has  been  a  mal-administration  of  them,  as  in  this 
case. 

During  the  existence  of  the  partnership,  or  after  disso- 
lution, otherwise  than  by  death,  a  creditor,  to  get  at  the 
partnership  assets,  must  sue  all  the  members  of  the  firm, 
(we  speak  of  rules  at  the  common  law^).  The  judgment 
rendered  is  conclusive  upon  all,  and  is  a  personal  charge 
upon  each  member,  and  upon  his  estate.  The  creditor  can 
have  either  joint  or  several  executions,  which  can  be  levied 
on  joint  or  several  property. — Ex  parte  Riiffin,6Yesey,  126. 
The  authority  to  bind  the  firm  as  persons,  and  the  firm 
assets,  after  dissolution,  except  in  case  of  survivorship,  is 
the  same ;  for,  the  firm  assets  can  not  be  reached  unless  all 
the  partners  are  sued,  and  a  judgment  obtained  is  person- 
ally binding  upon  all.  In  a  suit  against  a  partnership 
after  dissolution,  a  judgment  could  undoubtedly  be  obtained 
if  the  plaintiff  proved  an  admission  by  each  defendant 
that  the  debt  was  correct ;  for  every  admission  by  a  per- 
son, against  his  interest,  is  evidence  against  him,  and,  each 
one  having  concluded  himself,  all  the  members  are  bound 
in  the  same  manner  as  if  they  had  each  joined  in  a  new 
note  for  the  partnership  liability,  which  still  remains  a  firm 
debt.— 16  Ala.  45:} ;  31  Ala.  230. 

So.  that  though  after  a  dissolution  the  power  of  each 
partner  to  bind  the  other  members  and  their  estates  by 
admissions  is  at  an  end,  each  member  may,  nevertheless, 
conclude  himself  and  the  interest  he  represents  in  the  part- 
nership assets.  And  if  all  liable  to  be  sued,  severally  ad- 
mit the  same  account,  or  sign  a  note,  after  dissolution,  suit 
may  be  brought  thereon,  and  the  judgment  can  be  satisfied 
out  of  firm  assets. — 31  Ala.  230. 

In  case  of  a  dissolution  by  death,  the  survivor  is,  in  law, 
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not  only  the  representative  of  his  own  interest  in  the  firm, 
but  also  of  the  entire  partnership  assets. — Marloio  v.  Cal- 
vert, 18  Ala.  67 ;  Par.  on  Part.  440-41. 

The  creditor  seeking  to  chai-ge  the  firm  assets  has  only 
to  deal  with  him,  and  with  him  only  as  an  indi^^dual.  The 
whole  legal  liability  and  all  of  the  assets  of  the  firm  at  law 
belong  to  him;  and  the  Judgment  against  him  for  firm 
debts  is  precisely  in  the  form  of  one  on  any  debt  in  which 
the  partnership  never  was  interested.  Now,  whatever  is 
evidence  against  him,  he  being  the  only  possible  party  to 
the  suit,  of  course,  is  sufficient  for  the  pleader.  Any  ad- 
mission, whether  written  or  verbal,  does  not  change  or  vary 
the  liabiHty,  for  it  is  sole  before  and  afterwards ;  and  any 
judgment  that  may  be  rendered  in  no  way  concludes  the 
estate  of  the  deceased  as  to  the  character  of  the  debt,  or 
imposes  on  it  any  personal  liability.  For,  if  the  survivor 
pays  a  debt  which  was  in  fact  not  a  partnership  liability> 
he  will  not  be  allowed  a  credit  for  it  on  the  settlement  of 
the  accounts ;  and  if  he  suffers  a  judgment,  and  firm  assets 
are  sought  to  be  charged  in  the  hands  of  the  representa- 
tive of  the  deceased,  the  creditor  is  bound  to  show  aliunde 
that  it  is  founded  on  a  partnership  liability. 

It  is  clear,  therefore,  that  the  reason  of  the  rule,  above 
stated,  that  the  several  partners,  after  dissolution,  have  no 
authority  to  bind  the  estates  and  persons  of  the  other  mem- 
bers, has  no  appHcation  in  the  case  of  a  survivor.  Ces- 
sante  ratione,  cessat  ipsa  lex. 

The  absurdity  of  the  position,  that  a  survivor  can  not 
state  an  account,  is  obvious;  for  every  account  must  be 
stated  before  it  is  paid,  and  if  the  former  power  is  taken 
away,  the  latter  is  gone.  And  why  should  the  survivor  be 
required  to  make  the  creditor,  at  great  expense,  to  be  paid 
in  the  end  by  the  partnership  assets,  litigate  and  establish 
a  claim  known  and  admitted  to  be  correct,  when,  no  mat- 
ter how  fiercely  contested,  the  judgment  would  only  be 
binding  upon  the  parties,  to-wit :  the  creditor  and  the  sur- 
vivor— there  being  no  law  providing  for  the  representative 
of  the  deceased  taking  part  in  such  suit. 

The  coKifusioii  in  this  matter  arises  from  not  keeping 
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clearly  in  the  mind  the  distinction  between  the  debt  and 
the  evidence  of  the  debt ;  and  from  not  remembering  that 
the  proceedings  between  the  creditor  and  the  survivor  are, 
as  to  the  representatives  of  the  deceased  partners,  res  inter 
alios  acta.  It  is  to  debts,  and  not  to  the  evidences  of  them, 
that  rights  appertain,  and  these  rights  are  not  lost  on 
account  of  the  difficulties  in  showing  the  identity  of  the 
debts. 

And  it  is  absurd  to  say  that  the  creditor's  rights,  or  the 
pleadings  against  the  survivor,  are  to  be  determined,  in 
any  manner,  by  a  thought  of  the  representative  of  the  de- 
ceased partner,  who  is  not  a  party,  and  is  not  concluded  in 
any  manner  by  the  judgment,  or  by  its  payment.  The  only 
way  in  which  a  creditor  can  reach  the  partnership  assets, 
after  a  dissolution  by  death,  is  to  litigate  with  the  survivor, 
who,  in  the  absence  of  proceedings  restraining  or  removing 
him  from  authority,  is  held  out  to  the  world  as  the  proper 
party  to  deal  with.  His  position  is  different  from  that  of 
an  ordinary  trustee ;  it  is  not  necessary  to  declare  against 
him  except  as  an  individual,  and  the  judgment  and  execu- 
tion are  against  him  merely  as  an  individual.  The  credit- 
or's right  of  action,  by  the  death  of  one  partner,  has  be- 
come sole  against  the  survivor.  To  say,  now,  that  the  sur- 
vivor, who  has  been  invested  with  this  sole  authority  to 
settle  the  business,  may  pay  debts,  but  can  not  admit  them 
to  be  due ;  and  that  assets,  in  equity  pledged  for  the  pay- 
ment of  the  debt,  are  not  liable  for  the  payment  of  the 
judgment  mergmg  the  partnership  Hability,  because,  in  one 
of  the  stages  of  the  debt,  between  an  open  account  against 
the  survivor,  and  a  judgment  against  the  survivor,  it  had 
the  shape  of  an  account  stated  by  the  survivor,  or  of  a  due 
bill  given  by  the  survivor,  or  because  the  pleader  forgot  to 
declare  as  well  on  the  open  account  as  on  the  due  bill, 
seems  very  ridiculous,  to  say  the  least. 

It  can  make  no  difference  to  any  one,  but  the  survivor, 

upon  what  evidence  the  judgment  is  rendered  against  him. 

If  it  merges  a  partnership  liability  and  is  against  the  only 

person  who  could  have  been  sued,  and  is  in  the  only  form 
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authorized  by  law,  there  can  be  no  reason  for  impeding  the 
creditor  in  his  efforts  to  get  at  assets  in  equity  pledged  for 
his  payment. 

7.  The  question,  whether  or  not  this  judgment  is  entitled 
to  have  in  equity  a  dividend  as  a  partnership  liability,  is 
to  be  determined  by  the  nature  and  origin  of  the  claim. 
If  the  law  had  provided  any  special  form  of  pleadings  in 
suits  against  survivors  of  partnerships,  and  the  form  of  a 
ju'  igment,  as  in  case  of  administrators,  directing  a  levy  of 
particular  assets,  then  the  judgment  would,  in  the  absence 
of  frau  !,  be  as  conclusive  of  its  character  on  the  survivor 
and  the  partnership  assets,  as  is  a  judgment  against  an 
administrator  that  it  is  a  charge  on  the  assets  of  the  estate. 
But  the  judgment  against  the  survivor  is  always  personal, 
and  only  authorizes  an  execution  de  bonis  propriis,  in  which 
character,  at  law,  the  goods  of  the  partnership  are  held. 
It  is  only  in  equity  that  any  distinction  is  taken  between 
the  assets  of  the  firm  in  the  hands  of  the  survivor  and  his 
individual  property.  And  the  only  purpose  of  ever  men- 
tioning in  a  declaration  against  a  survivor,  that  another 
person,  "since  deceased,"  was  concerned  in  the  transaction, 
is  to  enable  the  defendant  to  know  with  greater  certainty 
what  claim  he  is  to  defend. — 1  Bar.  &  Aid.  29. 

The  liability  of  the  survivor  is  sole,  and  the  judgment  is, 
and  can  only  be,  against  him  individually. 

In  the  absence  of  fraud,  however,  a  ju^^gment  against  a 
survivor  can  no  more  be  impeached  by  the  representatives 
of  the  deceased  partner  on  account  of  the  nature  of  the 
proof  offered  on  the  trial,  than  can  a  judgment  against  an 
administrator  be  required  to  be  re-estabhshed  to  the  satis- 
faction of  the  distributees. 

But,  when  a  judgment  creditor  claims  that  he  has  an 
equity  against  particular  assets,  he  must,  in  the  case  of  a 
survivor,  be  prepared  to  show  aliunde  that  his  debt  belonged 
to  the  class  to  which  that  right  appertains. 

The  question  relates  merely  to  the  nature,  origin  and 
consideration  of  the  debt,  in  order  that  the  court  may  class 
it ;  the  correctness  of  the  judgment  itself,  in  a  direct  pro- 
ceeding for  its  enfo  I  cement,  can  not  be  questioned  by  any 
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person,  in  the  absence  of  fraud.  Admitting  the  judgment 
to  have  been  properly  rendered,  and  upon  ample  proof,  the 
inquiry  is  confined  to  the  single  point,  whether  the  plain- 
tiff's claim  originated  in  partnership  transactions,  or  not. 

The  respondents  admit  that  the  judgment  is  upon  the 
claims  mentioned  in  the  bill  of  complaint.  The  claims 
mentioned  are  those  arising  out  of  the  shipment  of  goods 
by  the  plaintiff,  in  the  early  part  of  1860,  from  Lexington, 
Kentucky,  to  the  firm  of"  R.  H.  &  W.  E.  Offutt,  at  Mont- 
gomery, Alabama.  There  had  been  previous  dealings  of  a 
similar  character,  and  the  character  of  them  is  indicated, 
in  some  degree,  by  the  fact  that  there  was  a  cash  payment 
on  the  consignment.  Offutt  states  that  something  had 
been  paid  on  the  goods.  And  Scott  states  the  date  and 
the  amount  of  the  payment,  and  the  execution  of  a  note 
by  the  firm ;  thus  showing  privity  by  the  firm  and  its  ap- 
proval of  the  transaction,  long  before  the  death  of  William 
E.  Offutt. 

The  idea  that  goods  shipped  in  April  from  Lexington, 
Kentucky,  to  Montgomery,  Alabama,  did  not  reach  their 
destination  until  the  fall  of  the  year  is  sufficient  to  show 
the  loose  manner  in  which  the  word  "fall"  is  used  by  the 
witness  R,  H.  Offutt.  It  is  evident,  however,  from  the  time 
of  the  shipment,  and  the  general  statements  of  R.  H.  Of- 
futt's  deposition,  that  the  goods  were  received  before  the 
death  of  William  E.  But  it  is  not  necessary  that  such 
should  have  been  the  case ;  for  the  inception  of  the  con- 
tract, and  the  transfer  of  the  possession,  does  not  date  from 
the  reception  of  the  goods  by  the  consignee,  but  from  the 
shipment,  if  made  in  pursuance  of  an  agreement,  or,  from 
approval  and  ratification  of  it,  if  made  without  previous 
agreement. — 3  Par.  on  Contr.  261,  note  w,  and  authorities 
there  cited. 

The  depositions  of  Scott,  Hamilton,  and  Offutt,  all  show 
that  the  transaction  was  with  the  firm,  and  that  all  parties 
interested  so  regarded  it.  The  renewal  of  the  note  for 
$1,045.94  in  1866,  by  the  survivor,  is  even  signed  in  the 
firm  name.  It  is  plain  that  the  goods  were  sent  to  the  firm ; 
that  the  latter  assented  to  the  same,  and  acknowledged  its 
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liabilitj  therefor  by  making  advances  thereon,  and  under- 
taking the  sale  of  the  goods;  and,  in  the  absence  of  all 
evidence,  the  court  is  authorized  to  presume  consent  to  a 
general  consignment. —  Tompkins  v.  W heeler ^  16  Pet.  106  ; 
Brooks  V.  3Iarbury,  11  Wheat.  96. 

The  estates  of  individuals  are  not  relieved  by  death  fi'om 
liability  for  continuing  conti'acts. — Moore  v.  Wallis  et  als., 
18  Ala.  458.  And  the  survivors  of  a  partnership  have  au- 
thority, and  are  in  law  bound,  to  complete  in  the  name  of 
the  firm  all  unfinished  business  and  unexecuted  contracts. 
Calvert  v.  Marlow,  18  Ala.  67 ;  Par.  on  Part.  pp.  388-89, 
392-3-4,  440-1 ;  Coll.  on  Part.  §  54(5. 

On  page  394  of  Parsons  on  Partnership,  above  cited,  it 
is  said:  "No  dissolution  of  any  kind  affects  the  rights  of 
third  parties  who  have  had  dealings  with  the  partnership, 
without  their  consent.  This  is  a  universal  rule,  without 
any  exception  whatever."  And  on  page  392  it  is  said,  the 
settling  partner  may,  after  dissolution,  sell  goods  consigned 
to  the  firm  before  dissolution — citing  Heberton  v.  Jepherson, 
(10  Barr,  124,)  which  more  than  covers  this  case. 

PECK,  C.  J. — The  first  question  that  seems  to  arise  on 
this  record  is,  how  is  the  real  estate  purchased  of  Knox 
and  wife  by  Richard  H.  and  William  E.  Offutt  to  be  re- 
garded? Did  it  belong  to  these  parties  as  individuals,  as 
tenants  in  common,  or  did  it  belong  to  them  as  partners, 
and,  therefore,  in  equity  subject  to  the  payment  of  the 
partnership  debts? 

The  rule  undoubtedly  is,  that  real  estate  purchased  for 
partnership  purposes,  and  paid  for  with  partnership  funds, 
becomes  partnership  property,  and  as  far  as  the  creditors 
of  the  firm  are  concerned,  and  for  the  payment  of  their 
debts,  it  is,  in  equity,  to  be  regarded  and  treated  as  be- 
longing to  the  partnership,  as  assets  of  the  firm.  It  is 
immaterial  to  whom  the  legal  title  may  be  conveyed — 
whether  to  the  partners  by  name,  as  individuals,  or  to  one 
of  them,  or  to  a  third  person. — Parsons  on  Partnership,  364. 

In  the  case  of  Lang's  Heirs  v.  Waring,  25  Ala.  639,  the 
court  say  :  "  After  much  vascillation  by  the  English  courts, 
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the  doctrine  may  now,  perhaps,  be  considered  as  settled, 
that,  unless  there  is  something  in  the  articles  of  copartner- 
ship, or  some  agreement  by  the  parties,  real  estate  pur- 
chased with  partnership  funds,  for  partnership  purposes, 
is,  in  a  court  of  equity,  converted  and  treated  as  person- 
alty, and,  therefore,  goes  to  the  personal  representatives, 
and  not  to  the  heir  of  the  deceased  partner."  They  fur- 
ther say, "  While  the  decisions  of  American  courts  generally 
concur  in  aflM^ming  that  such  estate  is,  in  equity,  charge- 
able with  the  debts  of  the  partnership,  and  with  any  bal- 
ance there  may  be  due  from  one  partner  to  another,  there 
is  much  conflict  among  them  as  to  whether  the  surplus,  in 
case  of  the  death  of  a  partner,  shall  descend  to  the  heir, 
as  real  estate,  or  go  to  the  personal  representative  for  dis- 
tribution."— See,  also.  Story  on  ijartnership,  §  93. 

It  is  unnecessary  for  us  to  resolve  the  doubt  that  seems 
to  exist  as  to  what  shall  be  done  in  such  a  case  with  the 
surplus  that  may  remain  after  the  payment  of  the  partner- 
ship debts,  whether  it  shaU  be  regarded  as  real  or  personal 
property.  It  seems  to  us,  however,  that  the  better  opinion 
is,  that  it  is  to  be  treated  as  real  property,  and  to  be  dis- 
posed of  as  such. 

By  looking  at  the  deed  of  Knox  and  wife,  a  copy  of 
which  is  made  an  exhibit  to  the  complainant's  bill,  we  see 
that  this  real  estate  consists  of  two  lots  in  the  city  of 
Montgomery,  and  was  purchased  on  the  24th  of  March,  in 
the  year  1859,  at  the  price  of  $30,000,  and  was  conveyed 
to  said  Richard  H.  Offutt  and  William  E.  Offutt;  but  at 
the  time  of  the  purchase  said  parties  were,  and  for  some 
time  before  had  been  partners,  doing  a  grocery  and  com- 
mission business  in  said  city  of  Montgomery,  under  the 
firm  name  of  R.  H.  &  W.  E.  Offutt ;  that  said  partnership 
continued  to  the  1st  of  September,  1860,  when  it  was  dis- 
solved by  the  death  of  said  William  E.  Oifutt ;  that  before 
this  event  all  the  purchase  money  had  been  paid  except 
$9,000,  and  for  that  sum  the  said  Knox  held  the  note  of 
said  firm,  which  was  afterwards  paid  by  the  surviving  part- 
ner, R.  H.  Offutt. 

There  is  iio  positive  evidence  for  what  purpose  this  real 
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estate  was  purchased,  or  with  what  funds  it  was  paid  for. 
The  bill  states  there  was  a  store-house  on  said  premises, 
which,  after  the  purchase,  was  occupied  by  said  firm  as  a 
business  stand;  and  this  is  admitted  by  the  answer  of  the 
respondents,  Charles  L.  Offutt,  L.  A.  K.  Switzer,  and  the 
administrator  de  bonis  non,  <fec.,  of  said  William  E.  Offutt, 
deceased,  Andrew  J.  Noble.  It  seems  to  us,  therefore,  the 
fair  inference  or  presumption  is,  that  this  property  was 
purchased  for  partnership  purposes,  and,  also,  that  it  was 
paid  for  out  of  the  partnership  funds.  If  not,  why  had 
the  note  of  the  firm  been  given  for  the  $9,000  that  remained 
unpaid  at  the  death  of  said  W.  E.  Offutt?  The  said  K.  H. 
Offutt,  who  was  examined  as  a  witness,  says  "  the  purchase 
was  made  partly  for  cash  and  partly  on  a  credit.  The  last 
of  $9,000  remained  unpaid  at  the  time  of  the  death  of 
"Wniiam  E.  Offutt,  and  was  subsequently  paid  to  William 
Knox,  or  his  order.  I  do  not  recoUect  at  what  time  it  was 
paid.  The  claim  was  an  ordinary  negotiable  note,  signed 
by  R  H.  &  W.  E.  Offutt."  It  does  not  appear  that  these 
parties  had  any  property  outside  of  the  business  of  the 
firm,  or  that  did  not  belong  to  the  firm. 

If  this  is  a  correct  view  of  the  transaction,  as  we  think 
it  is,  then,  on  the  death  of  the  said  W.  E.  Offutt,  in  equity 
it  vested,  with  all  the  other  partnership  property,  in  the 
surviving  partner^Il.  H.  Offutt,  who  thereby  became  en- 
titled to  the  exclusive  right  of  possession  and  management 
of  the  same,  but  only  for  the  purpose  of  closing  up  the 
partnership  business,  and  paying  the  partnership  debts, 
&c.  In  equity,  he  held  the  property  in  trust,  first,  for  the 
payiaent  of  the  partnership  debts,  and  then  for  those  who 
might  be  entitled  to  what  remained,  whether  as  heirs  or 
personal  representatives  of  the  deceased  partner,  or  other- 
vrise. — Parsons  on  Part.  364,  440. 

Was  the  debt  of  the  complainant  upon  which  he  recov- 
ered his  judgment  against  the  said  E.  H.  Offutt,  the  debt 
of  said  firm  of  K.  H.  &  W.  E.  Offutt,  or  the  individual 
debt  of  said  R.  H.  Offutt?  and  if  the  debt  of  said  firm, 
had  the  complainant  exhausted  his  remedy  at  law  against 
said  firm  before  the  filing  of  this  bill  ? 
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1st.  The  bill  states  that  said  debt  grew  out  of  shipments 
of  bagging,  rope  and  twine,  made  in  Lexington,  Kentucky, 
in  the  latter  part  of  April  and  the  early  part  of  May,  1860, 
which  were  consigned  to  said  firm,  in  Montgomery-,  Ala- 
bama, to  be  sold  on  account  of  the  shippers ;  that  one 
R.  B.  Hamilton  made  one  of  said  shipments,  and  that  the 
other  shipments  were  made  by  complainant. 

The  evidence,  however,  shows  they  were  all  made  in  the 
naiiie  of  the  complainant,  but  that  said  Hamilton  had 
some  interest  therein,  which  was  afterwards  assigned  to 
complainant. 

These  shipments,  if  they  were  received  by  said  firm  be- 
fore the  death  of  said  W.  E.  Offutt,  whether  sold  in  whole 
or  in  part,  or  remaining  on  hand  at  the  time  of  his  death, 
constituted  a  legitimate  part  of  the  business  of  said  firm, 
and,  therefore,  for  the  purpose  of  winding  up  the  business 
of  the  firm,  might  be  sold  by  the  said  R.  H.  Offutt,  as  sur- 
vi\'ing  partner,  and  when  sold  the  claim  of  the  complain- 
ant on  account  thereof  was  properly  against  the  said  firm, 
and  not  against  the  survivor  as  an  individual ;  and  being  a 
claim  against  the  firm,  it  was  the  duty  of  the  survivor  to 
render  an  account  of  the  same  to  the  complainant,  and 
after  deducting  the  usual  commissions,  or  such  as  might 
have  been  agreed  upon  between  the  parties,  to  have  paid 
the  remainder  to  the  complainant.  A  surviving  partner,  in 
winding  up  the  business  of  the  firm,  is  a  trustee  for  all 
persons  interested  in  the  partnership,  for  the  creditors  of 
the  film,  for  the  representatives  of  the  deceased  partner, 
and  for  himself;  and  his  trust  being  to  wind  up  the  con- 
cern, his  powers  are  commensurate  \\dth  the  trust,  and, 
generally,  whatever  he  may  do  in  that  behalf  is  valid,  if 
honestly  done,  and  within  the  fair  scope  and  purpose  of 
the  trust.  If  there  be  negligence,  delay,  misconduct,  or 
gross  mistake,  equity  will  interpose  to  give  the  proper  re- 
lief.— Parsons  on  Part.  410-443. 

In  the  absence  of  satisfactory  evidence  to  the  contrary, 
it  is  to  be  presumed  these  shipments  were  received  within 
the  time  then  required  to  transport  such  goods  fi-om  Lex- 
ington, Ky.,  to  Montgomery,  Ala.,  in  the  usual  course  of 
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trade  and  of  commercial  intercourse  between  tliese  places ; 
that  is,  within  a  reasonable  time.  The  said  R.  H.  Offutt, 
in  his  deposition,  says  they  were  received  in  the  fall ;  but 
we  think  it  manifest  he  uses  the  word  "  fall"  in  a  very  loose 
manner,  and  without  the  intention  to  convey  the  meaning 
that  they  were,  in  fact,  received  after  the  death  of  his 
brother,  the  said  W.  E,  Oflftitt,  which  happened  early  in 
September,  1860,  after  said  shipments  were  made.  In 
speaking  of  the  dissolution  of  said  j&rm  by  the  death  of 
said  W.  E.  Oifutt,  and  when  it  ceased  to  do  business,  he 
ssys  it  was  dissolved  by  the  death  of  William  E.  Offutt, 
that  it  ceased  to  do  business  in  the  fall  of  1860 ;  and 
speaking  of  the  shipment  of  said  goods,  he  says,  "  I  recol- 
lect the  shipment  to  said  firm  by  said  plaintiff ;  the  ship- 
ment was  received  in  thefaU  of  1860."  This  evidence  cer- 
tainly does  not  prove  the  said  goods  were  received  after 
the  dissolution  of  said  firm  by  the  death  of  W.  E.  Offutt. 
The  time  between  the  date  of  the  last  shipment,  the  8th 
day  of  May,  and  the  death  of  said  W.  E.  Offutt,  if  it  hap- 
pened on  the  1st  day  of  September,  thereafter,  is  114  days. 
It  seems  to  us  unreasonable  to  believe,  on  such  evidence, 
knowing,  as  we  do,  the  facilities  of  transportation  between, 
the  two  places  at  that  time,  that  114  days  elapsed  between, 
the  shipment  of  said  goods  and  their  arrival  at  Montgom- 
ery. We  think  it  far  more  reasonable  to  believe  they 
reached  their  place  of  destination  before  the  expiration  of 
half  that  time  ;  therefore,  we  feel  constrained  to  believe, 
and  hold,  that  said  goods  were  received  by  said  firm  be- 
fore the  death  of  W.  E.  Offutt,  and  that  the  complainant's 
debt,  arising  out  of  their  sale,  whether  made  before  or  after 
the  dissolution  of  the  firm,  must  be  regarded  as  the  debt 
of  said  firm,  and,  therefore,  should  be  paid  out  of  the 
assets  of  the  firm. 

The  character  of  this  indebtedness  was  not  changed,  nor 
the  liabihty  of  the  firm  to  pay  the  same  was  not  released, 
by  the  settlement  that  was  had  between  the  said  R.  H. 
Offutt,  as  surviving  partner,  the  said  Hamilton  and  the 
complainant,  in  New  Orleans,  in  February,  186j6.  The  said 
Hamilton,  in  his  deposition,  expressly  states  that  such  was 
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not  the  intention  of  himself  or  of  the  complainant,  and  the 
inference  is  that  such  was  not  the  intention  of  said  R.  H. 
Offutt,  as  he  then  renewed  the  note  that  had  been  given  to 
the  complainant  on  the  first  day  of  January,  18G1,  for 
$1,045  94,  in  the  name  of  the  firm,  on  account,  in  part,  of 
said  goods,  and  then,  or  shortly  afterwards,  rendered  to 
complainant  an  account  of  sales,  showing  the  firm  was  in- 
debted in  the  fui-ther  sum  of  $2,347  20. 

2d.  Had  the  complainant  exhausted  his  remedy  at  law 
against  the  firm  before  the  filing  of  this  bill?  His  only 
remedy  at  law  against  the  firm  was  by  suit  against  the  sur- 
viving partner. — Parsons  on  Part.  447 ;  Murray  v.  Mum- 
ford,  6  Cowen,  441  ;  1  Ch.  PL  50.  Such  suit  had  been 
brought,  judgment  recovered,  and  an  execution  on  said 
judgment  returned  by  the  sheriff  "  no  property  found." 
This  was  the  end  -of  his  remedy  at  law  against  the  firm, 
and  it  had  proved  unavailing.  The  only  remedy  left  was 
in  equity,  to  subject  this  real  estate  to  the  payment  of  his 
judgment.  Equity,  notwithstanding  the  form  of  the  con- 
veyance, regards  it  as  the  property  of  the  firm,  and  equity 
only  can  appropriate  it  to  the  payment  of  the  debts  of  the 
firm. 

On  the  part  of  the  respondents,  Charles  L.  Offutt,  L.  A. 
E.  Switzer,  and  the  administrator  de  Imnis  non,  &c.,  it  is 
objected,  that  said  suit  was  brought  and  the  judgment  ren- 
dered against  said  E.  H.  Offutt,  not  in  his  character  of  sur- 
viving partner,  but  as  E.  H.  Offutt  individually,  and  that, 
therefore,  said  judgment  did  not  in  any  way  affect  the  part- 
nership or  the  partnership  property ;  and  as  to  said  re- 
spondents, it  proved  nothing,  except  its  own  existence  as  a 
judgment  against  E.  H.  Offutt,  but  did  not  prove  the  com- 
plainant had  exhausted  his  remedy  at  law  against  said  firm. 
This  objection  can  not  prevail.  On  the  death  of  said  W. 
E.  Offutt,  the  complainant's  only  remedy  at  law  against  the 
firm  was  by  suit  against  the  surviving  partner.  Such  a  suit 
may  properly  be  brought  against  the  surNdving  partner, 
without  any.  reference  to  the  partnership,  or  that  the  de- 
fendant is  sued  as  surviving  partner,  f  Goelet  v.  McKinstry^ 
1  JohnSi  Cases,  405 ;  1  Ch.  PI.  50 ;)  and  an  execution  issued 
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on  a  judgment  so  recovered  may  be  levied,  not  only  on  the 
individual  property  of  the  defendant,  but  also  on  the  per- 
sonal property  of  the  firm  ;  consequently,  the  complainant's 
judgment  in  this  case,  and  the  return  of  the  execution  is- 
sued on  it  "no  property  found,"  not- only  proved  the  com- 
plainant had  exhausted  his  remedy  at  law  against  the  firm, 
but  that  the  surviving  partner  himself  was  insolvent. 
Neither  can  the  objection  of  the  statutes  of  non-claim  and 
of  limitations,  interposed  by  said  respondents,  be  sustained. 
The  object  of  the  complainant's  bill  in  this  behalf  is  not 
to  obtain  a  personal  decree,  or  to  enforce  a  liabihty  against 
the  personal  representative  of  the  deceased  partner,  but  to 
enforce  the  trust  alleged  to  exist  in  favor  of  the  complain- 
ant, as  a  creditor  of  the  said  firm,  against  the  real  estate 
of  the  partnership,  his  remedy  at  law  against  the  firm  hav- 
ing been  exhausted. 

This  real  estate  being  a  trust  fund  for  the  payment  of 
the  debts  of  the  firm,  and  the  complainant  a  creditor  of 
the  firm,  with  his  remedy  at  law  exliausted,  equity  will  de- 
cree the  payment  of  his  debt  out  of  said  real  estate,  whether 
it  be  in  the  possession  of  the  surviving  partner,  or  in  the 
possession  of  the  personal  representative  or  the  heirs  of 
the  deceased  partner.  Until  the  debts  of  the  firm  are  sat- 
isfied, neither  the  personal  representative  nor  the  heirs  of 
the  deceased  partner  have  any  beneficial  interest  in  the 
real  estate  of  the  partnership ;  but  after  they  are  paid,  what 
is  left  becomes  the  property  of  the  surviving  partner,  and 
the  personal  representatives  or  heirs  of  the  deceased  part- 
ner discharged  of  the  trust. — Parsons  on  Part.  872,  441, 
and  note  p. 

The  respondent  Ray,  in  his  answer,  claims  that  as  to  the 
half  interest  of  the  surviving  partner,  R.  H.  Ofiutt,  in  said 
real  estate,  he  is  a  bona  Jide  purchaser  for  valuable  consid- 
eration, without  notice,  and  therefore  entitled  to  hold  it 
against  the  equity  of  the  complainant,  as  a  creditor  of  the 
firm.  This,  on  the  hearing,  was  conceded  by  the  complain- 
ant's counsel,  and  they  admitted  that,  as  to  said  half  inter- 
est, the  complainant  was  entitled  to  no  relief. 

The  bill,  as  to  said  respondent,  was  therefore  •  properly 
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dismissed.  As  to  the  remaining  half  interest,  that  is,  the 
interest  of  the  estate  of  the  deceased  partner,  we  see  no 
reason  why  it  should  not  be  subjected  to  the  payment  of 
the  complainant's  debt.  The  fact  that  it  had  passed  into 
the  possession  of  the  deceased  partner's  administrator, 
with  the  permission  of  the  surviving  partner,  and  that  ho 
and  the  respondent,  R.  H.  Offutt,  as  heirs  of  the  said  W. 
E.  Offutt,  had  assigned  their  interest  in  the  same  to  the 
respondents,  Charles  L.  Offutt  and  A.  L,  R.  Smtzer,  who 
are  also  heirs  of  said  W.  E.  Offutt,  and  that  a  partition 
had  been  made  between  said  respondent  Ray  and  said 
Charles  L.  Offutt  and  A.  L.  R.  Switzer,  and  said  adminis- 
trator, it  seems  to  us,  can  not  defeat  the  complainant's 
equity  as  a  creditor  of  the  firm.  As  far  as  appears,  the 
said  assignnfent  was  a  mere  voluntary  assignment,  without 
consideration,  and  as  the  surviving  partner,  from  whom  the 
said  administrator  obtained  the  possession,  held  it  as  a 
trustee  for  the  creditors  of  the  firm,  his  possession  can 
stand  upon  no  better  equity  than  the  possession  of  the  per- 
son from  whom  he  received  it,  without  parang  anything  for 
it.  It  still  remains  trust  property,  and  equity  will  appro- 
priate it  to  the  purposes  of  the  trust. 

As  to  the  alleged  variance  between  the  statements  of  the 
bill  and  the  proof,  it  seems  to  us  said  variance  is  insuffi- 
cient to  prevent  a  decree  in  favor  of  the  complainant.  It 
could  hardly  have  operated  as  a  surprise  to  the  respond- 
ents, and  we  do  not  see  how  they  are  prejudiced  or  injured 
by  it,  and  if  not  supiised  or  injured  by  it,  then  it  should 
be  regarded  as  an  immaterial  variance. — Lock's  Executor  v. 
Palmer,  26  Ala.  312 ;  Chapman  v.  Hamilton,  19  Ala.  121. 

The  chancellor  decreed  that  the  complainant  was  enti- 
tled to  relief,  out  of  the  half  interest  of  said  real  estate 
not  conveyed  to  said  respondent  Ray,  to  the  extent  oi  one 
half  of  the  amount  of  the  partnership  assets  of  $9,000  used 
by  said  R.  H.  Offutt,  after  the  death  of  said  W.  E.  Offutt, 
in  payment  for  said  real  estate,  and  interest  thereon,  from 
the  time  the  administrator,  respondent  Noble,  commenced 
receiving  the  rents  and  profits  of  the  same.  The  reasons 
of  the  chancellor  for  limiting  his  decree  by  the  amount  of 
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the  assets  of  the  firm  paid  for  said  real  estate,  after  the 
death  of  said  W.  E.  Offatt,  and  subjecting  the  interest  of 
the  estate  of  the  deceased  partner  in  the  same  to  one  half 
of  that  amount  only,  with  interest  thereon  from  the  time 
the  administrator  commenced  receiving  the  rents  and  profits 
on  said  real  estate,  are  not  stated  in  the  opinion ;  whatever 
his  reasons  may  have  been,  it  seems  to  us  there  is  no  error 
in  the  decree  on  that  account  of  which  the  appellants  can 
complain.  The  complainant  certainly  gets  no  more  by  it 
than  he  is  entitled  to. 

The  decree  is  affirmed,  at  the  costs  of  the  appellants. 


JORDAN  vs.  COBB  et  al. 

[action  on  pkomissoby  note.] 


1.  Promissory  note;  what  sufficient  consideration  for.—M.-,  in  March, 
1863,  having  purchased  proptrty  of  R.,  gave  him  in  payment  an  order, 
payable  iu  Confederate  currency,  on  C,  who  was  M.'s  debtor.  C.  took 
up  the  order,  giving  therefor  his  promissory  note  to  R., — Held,  that 
the  note  was  neither  illegal,  nor  without  cnsideration. 

Appeal  from  Circuit  Court  of  Lee. 
Heard  before  Hon.  Littleberry  Strange. 

Reese,  on  the  19th  day  of  March,  1863,  sold  to  McEl- 
hany  an  interest  in  a  distillery,  Reese  receiving  in  payment 
therefor  an  order,  drawn  by  McElhany  in  favor  of  Reese 
upon  appellees,  for  "  $1,100  00  in  Confederate  currency." 
At  the  date  of  the  order*  as  well  as  at  the  time  of  the  trial, 
appellees  were  indebted  to  McElhany  in  a  note  given  by 
them  in  1861  for  a  good  and  legal  consideration ;  but  not 
being  able  to  pay  the  order  on  presentation,  appellees  exe- 
cuted to  Reese  their  promissory  note,  payable  one  day 
after  date,  and  took  up  the  order.  The  order  was  drawn 
on  appellees  without  consulting  them,  and  there  was  no 
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express  understanding  that  their  indebtedness  should  be 
credited  with  the  amount  of  the  order.  Appellees'  indebt- 
edness to  McElhany  had  not  been  settled,  nor  had  they 
ever  borrowed  any  Confederate  currency  from  Reese. 

Reese  transferred  the  note  after  maturity  to  Jordan, 
who  brought  this  suit.  On  the  trial,  the  coui-t  charged  the 
jury,  in  substance,  that  if  the  note  sued  on  was  given  for 
the  order,  then  the  plaintiff  was  not  entitled  to  recover. 
The  court  also  charged  the  jury,  that  a  payment  by  de- 
fendants of  the  order  would  be  no  protection  to  them  if 
sued  on  their  indebtedness  by  McElhany.  The  plaintiff 
duly  excepted  to  the  giving  of  each  of  these  charges,  as 
well  as  to  the  refusal  of  the  court  to  charge  the  jury  that 
they  should  ^d  for  the  plaintiff  if  they  beUeved  the  evi- 
dence. 

In  consequence  of  the  ruling  the  plaintiff  took  a  non- 
suit; <fec.,  and  now  moves  to  set  aside  the  same. 

The  errors  assigned  are  the  charges  of  the  court  and  the 
refusal  to  give  the  charge  asked. 

Stone  &  Clopton,  for  appellants. 

W.  H.  Barnes,  contra. — The  note  in  this  case  was  given 
upon  the  consideration  of  an  order  from  McElhany  to  pay 
so  much  Confederate  money ;  the  order  was  Ulegal,  as  it 
was  to  pay  and  deal  in  an  illegal  and  insurrectionary  cur- 
rency, and  the  order,  which  was  the  consideration,  being 
illegal,  the  note  given  in  the  place  of  the  Confederate 
money  was  only  for  Confederate  money,  and  has  no  other 
consideration  but  the  Confederate,  that  being  illegal  and 
void  as  against  public  policy,  cannot  be  enforced  by  the 
courts.  The  note  is  founded  on  tlje  order  for  Confederate 
money.  The  note  is  an  executory  contract,  given  and 
founded  upon  an  illegal  consideration,  and  the  court  will 
not  aid  in  its  collection. 

PECK,  C.  J. — The  evidence  disclosed  in  the  bill  of  ex- 
ceptions does  not  show  that  the  note  described  in  the  com- 
plaint was  given  without  consideration,  or  that  the  consid- 
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eration  was  illegal.  The  order  on  the  defendants  for 
$1,100,  payable  m  Confederate  currency,  was  of  some  value 
to  the  payee  of  the  note,  and  its  surrender  to  the  defend- 
ants was  a  detriment  to  him.  The  order  was  given  to  him 
for  an  interest  in  a  distillery  sold  by  him  to  the  drawer  of 
the  order,  and  if  it  had  been  protested  he  might  have  re- 
covered of  the  drawer  the  value  of  so  much  Confederate 
currency  at  the  date  of  the  order,  or  the  value  of  the  in- 
terest in  the  distillery  sold  by  him  to  the  drawer. 

This  court  has  decided  that  a  note  given  for  a  loan  of 
Confederate  currency  is  void,  (Hale  v.  Huston,  Sims  &  Co., 
.44  Ala.  134,)  but  a  note  payable  in  such  currency,  given 
for  property  purchased,  is  not. — Herbert  &  Gessler  v.  Eos- 
ton,  43  Ala.  547.  The  evidence  does  not  show  that  the 
giving  of  this  note  was  not  a  benefit  to  the  defendants.  It 
was  received  by  the  payee  of  the  said  order  instead  of 
Confederate  currency,  to  accommodate  the  defendants  ;  the 
reasonable  presumption  is,  therefore,  that  they  were  bene- 
fited by  it.  The  charges  given  by  the  court  are  erroneous. 
The  charge  asked  by  the  plaintiff  is  a  proper  charge,  and 
should  have  been  given. 

The  judgment  is  reversed,  the  non-suit  is  set  aside,  and 
the  cause  is  remanded  for  another  trial.  The  appellees 
will  pay  the  cost. 
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GRACE  vs.  MARTIN. 

[ACnoN    AT  LAW    AGAINST    SUBETY   OF   ADMINISTRATOR    ON    BOND    EXECUTED 
DURING   THE    WAR.] 

1.  Statute  of  non-claim  suspended  during  the  war — The  statute  of  non- 
claim  was  suspended  in  this  State  trom  the  11th  day  of  JanDRfy,  1861, 
to  the  21st  day  of  September,  1865. 

3.  Judgment  nil  dicil  against  administrator  and  execution  returned  nulla 
bona,  conclusive  against  surety. — An  execution  de  bonis  ■  iutestatis 
upon  a  judgment  rendered  against  an  administrator,  returned  "no 
property,"  is  conclusive  evidence  of  assets  or  a  devastavit  against  the 
sureties  of  th«  administrator,  in  a  suit  upon  the  administration  bond. 

Appeal  from  the  Circuit  Court  of  Tuskaloosa. 
Tried  before  Hon.  W.  S.  Mudd. 

The  administrator  of  Peter  Martin,  deceased,  on  the 
25th  of  March,  1867,  suffered  a  judgment  nil  dicit  to  be 
rendered  against  him  as  such  administrator  on  a  note  exe- 
cuted by  his  intestate  and  himself,  and  payable  January  1, 
1861,  An  execution  de  bonis  intestatis  was  duly  issued  on 
this  judgment,  and  on  July  22d,  1868,  was  returned  "  No 
property  found,"  Thereupon  this  action  was  brought 
against  appellee  as  one  of  the  sureties  of  the  administra- 
tor on  his  bond.  The  proof  showed  that  said  bond  was 
executed  by  appellee  as  such  surety  on  the  31st  day  of  De- 
cember, 1862,  and  approved  by  the  judge  of  probate  of 
Tuskaloosa  county  on  that  day  ;  that  on  the  same  day  let- 
ters of  administration  on  said  estate  were  granted  to  the 
principal  in  said  bond,  and  after  the  expiration  of  eighteen 
months  (but  during  the  war,  all  the  debts  against  the  estate 
having  been  paid,  except  the  note  here  sued  on,)  the  heirs 
of  the  estate  distributed  the  property  among  themselves 
without  any  order  or  proceeding  of  court  authorizing  it. 
It  does  not  appear  that  the  heirs-at-law  were  of  age  at  the 
time  of  the  distribution,  the  record  being  entirely  silent  as 
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to  that  point.  The  surety  proved  that  no  assets  came  into 
the  hands  of  the  administrator  after  the  distribution,  nor 
had  he  any  assets  in  his  hands  at  the  time  of  the  rendition 
of  judgment.  The  note  here  sued  on  was  not  presented 
for  payment  until  after  the  distribution  aforesaid ;  but  was 
presented  in  the  latter  part  of  1865  or  in  January,  1866, 
and  was  filed  in  the  office  of  the  judge  of  probate  as  a 
claim  against  said  estate  in  January  or  February,  1866, 

The  court  charged  the  jury  that,  "  If  the  jury  shall  be- 
lieve from  the  evidence  that  letters  of  administration  were 
duly  issued  by  the  probate  court  of  Tuskaloosa  county  to 
J.  L.  Martin  as  administrator  of  the  estate  of  Peter  Martin, 
deceased,  on  the  31st  day  of  December,  1862,  and  that  all 
the  debts  against  the  estate  of  Peter  Martin,  deceased, 
were  paid,  except  the  note  on  which  the  judgment  was 
rendered  in  the  circuit  court  of  Tuskaloosa  county  in  favor 
of  Francis  M.  Grace  and  his  wife,  Mary  J.  Grace,  for 
$1,684  28,  as  stated  in  plaintiff's  complaint ;  and  if  they 
shall  further  believe  that  said  note  on  which  said  judgment 
was  rendered  had  not  been  presented  to  the  administrator 
aforesaid  within  eighteen  months  after  the  grant  of  letters 
of  administration  as  aforesaid,  then  the  heirs  of  said  estate 
had  the  right,  at  any  time,  after  the  expiration  of  eighteen 
months,  to  divide  and  distribute  the  property  of  said  estate 
among  themselves  without  any  order  of  the  probate  court 
for  that  purpose  ;  and  if  said  division  and  distribution  did 
take  place  between  said  heirs  after  the  said  eighteen 
months  had  expired,  and  no  assets  had  come  to  the 
hands  of  said  administrator  since  said  division  and. distri- 
bution, and  that  none  were  in  his  hands  at  the  time  the 
suit  was  brought  on  the  note  against  J.  L.  Martin,  as  ad- 
ministrator as  aforesaid,  or  at  the  time  judgment  was  ren- 
dered thereon,  that  then  the  plaintiff  cannot  recover  in  this 
action;"  to  which  charge  the  plaintiff  (appellant)  excepted. 

The  plaintiff  (appellant)  then  requested  the  court  to 
charge  the  jury  that  the  suffering  of  the  judgment  to  be 
rendered  against  him  by  J.  L.  Martin,  as  administrator  of 
the  estate  of  Peter  Martin,  deceased,  was  an  admission  of 
assets  in  his  hands  sufficient   to  satisfy  said  judgment 
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which  is  binding,  not  only  on  said  J.  L.  Martin,  but  on  his 
sureties  also,"  which  charge  the  court  refused  to  give,  and 
plaintiff  excepted. 

The  jury,  under  the  charge  of  the  court,  found  a  verdict 
for  the  defendant.  The  errors  now  assigned  are,  1st.  The 
charge  given ;  and  2d.  Refusing  to  give  the  charge  re- 
quested. 

Hargrove  &  Frrrs,  for  appellant. — The  claim  against 
the  estate  of  Peter  Martin  was  not  barred  by  the  statute 
of  non-claim,  for  that  statute  was  suspended  until  the  21st 
of  September,  1865. — Ord.  Const.  Conv.,  Rev.  Code,  p.  53, 
Ord.  5,  §  2 ;  and  that  ordinance  was  not  repealed  until  after 
rendition  of  judgment  on  said  claim  on  25th  March,  1867. 
Moreover,  there  was  no  legal  court,  from  said  intestate's 
death  until  1865,  in  which  the  people  of  the  State  were 
compelled  to  have  their  causes  adjudicated. — Coleman  v. 
Holmes,  44  Ala.  134.  And  how  could  a  claim  be  filed  (as 
provided  in  section  2241  of  the  Rev.  Code)  in  the  office  of 
the  judge  of  probate,  when  there  was  no  legal  judge  of 
probate  ?  Nor  was  there  any  legal  administrator  during 
that  period  to  whom  creditors  were  required  to  present  their 
claims. — Bibb  dt  Falconer  v.  Avery,  Adm'x,  45  Ala.  691. 

But  the  plea  of  non-claim,  plene  administravit,  ne  unques 
administrator,  distribution  among  the  heirs,  or  any  other 
such  plea,  comes  too  late  for  the  surety,  when  the  admin- 
istrator has  suffered  judgment  nil  dicit  to  be  rendered 
against  him  as  such  administrator.  That  judgment  is  a 
legal  ascertainment  of  assets  sufficient  to  satisfy  plaintiff's 
demand,  and  it  estops  the  administrator  and  his  sureties 
on  his  bond  from  denying  it  afterwards. —  Watts  v.  Gayle, 
20  Ala.  825 ;  Lamkin  v.  Heyer,  19  Ala.  228 ;  HoUey  v.  Acre, 
23  Ala.  603 ;  Kyle  v.  Mays,  use,  dc,  22  Ala.  692 ;  StovaU  v. 
Banks,  10  Wall.  588.  Hence,  section  2278  of  the  Revised 
Code  has  no  appUcation  here. 

The  record  must  show  that  the  heirs  at  law  were  adults, 
or  the   distribution   was  not    legal. — Ferryman  v.    Gve, 
39  Ala.  133;  Carter  v.  Otoens,  41  Ala.  217. 
10 
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The  charge  asked  should  have  been  given.  It  was  a 
clear,  legal  proposition,  and  not  abstract. —  Watts  v.  Gayle, 
20  Ala.  825^  and  authorities  cited  above. 

J.  M.  Martin^  and  Somerville  &  McEachin,  contra, 

B.  F.  SAFFOLD,  J.— The  appellant,  as  a  creditor  of 
the  estate  of  Peter  Martin,  deceased,  recovered  a  judgment 
nil  dicit  against  his  administrator,  upon  which  an  execu- 
tion de  bonis  intestatis  was  returned  "no  property  found." 
He  then  brought  this  suit  upon  the  administration  bond 
against  the  appellee  as  surety. 

The  court  charged  the  jury,  that  if  the  note  on  which 
the  judgment  against  the  administrator  was  obtained  was 
not  presented  to  him  within  eighteen  months  after  the 
grant  of  letters  of  administration,  and  the  heirs  of  the 
said  estate  had,  after  that  time,  distributed  the  property 
among  themselves,  without  any  order  or  proceeding  to  that 
effect  from  the  probate  court,  and  that  the  administrator 
had  received  no  assets  since  that  distribution,  when  the 
suit  was  brought,  and  the  judgment  obtained  against  him, 
the  plaintiff  could  not  recover  against  this  defendant. 

The  substance  of  this  charge,  as  shown  by  the  bill  of 
exceptions,  is,  that  the  plaintiff's  demand  was  barred  by 
the  statute  of  non-claim,  because  it  was  not  presented  to 
the  administrator  within  eighteen  months  from  the  Slst 
of  December,  1862,  when  letters  of  administration  were 
granted  to  him.  It  was  presented  in  the  latter  part  of 
1865,  or  in  January,  1866. 

The  statute  of  non-claim,  like  the  statute  of  limitations, 
was  suspended  in  this  State  from  the  11th  of  January,  18Ul, 
to  the  21st  of  September,  1865.  This  decision  accords 
with  the  theory  of  the  decision  in  Bibb  &  Falkner  v.  Avery, 
45  Ala.  691,  with  the  legislation  of  tha  State  during  the 
late  war,  (Acts  of  1862,)  with  ordinance  No.  5  of  the  con- 
vention of  1865,  and  with  the  decision  in  Coleman  v.  Holmes, 
44  Ala.  121.  This  being  the  case,  the  above  charge  was 
erroneous. 

The  charge  asked  by  the  plaintiff,  that  the  recovery  of 
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the  judgment  against  the  administrator  was  a  finding  of 
assets  in  his  hands  sufficient  to  pay  the  judgment  binding 
on  his  sureties  as  well  as  himself,  asserted  a  correct  propo- 
sition. Amason  v.  Nash,  24  Ala.  279,  and  other  authorities 
in  our  reports  which  seem  to  be  in  opposition,  are  based 
upon  a  statute  passed  in  1826,  and  found  in  Clay's  Digest, 
228,  §  34,  as  follows :  "  No  security  for  an  executor  or  ad- 
ministrator shall  be  chargeable  beyond  the  assets  of  the 
testator  or  intestate,  on  account  of  any  omission  or  mistake 
in  pleading  of  the  executor  or  administrator."  The  Re- 
vised Code  does  not  contain  any  such  provision,  but  by 
section  2282  an  execution  de  bonis  propriis  is  authorized, 
whenever  one  is  returned  "no  property"  on  a  judgment 
rendered  against  the  administrator,  as  such,  in  the  circuit 
court.  Section  2278  limits  his  individual  responsibility  to 
the  amount  of  assets  which  have  come  into  his  hands,  or 
which  have  been  lost,  destroyed,  wasted,  injured,  deprecia- 
ted, or  not  collected,  by  want  of  diligence  on  his  part,  or 
an  abuse  of  his  trust.  In  all  of  these  cases  his  sureties 
are  liable,  and  the  extent  of  their  liability  to  a  creditor  of 
the  estate  is  ascertained  whenever  he  entitles  himself  to  an 
execution  against  the  administrator  personally.  The  ad- 
ministrator is  enabled  to  prevent  the  rendition  of  a  judg- 
ment against  him  by  reporting  the  estate  insolvent  to  the 
court  specially  authorized  to  determine  that  issue,  or  by 
appropriate  pleading.  By  the  common  law,  an  inquiry 
whether  the  administrator  had  committed  a  devastavit  or 
not,  either  by  an  action  of  debt  suggesting  a  devastavit,  or 
other  proceeding,  resulted  in  an  execution  de  bonis  propriis, 
when  found  against  him. 

This  liability  of  an  administrator  to  an  execution  against 
him  personally,  seems  to  be  the  test  of  some  dereliction  of 
duty,  as  well  under  the  common  law  as  our  statutes,  which 
the  bond  required  by  our  law  was  intended  to  provide 
against. 

The  judgment  is  reversed,  and  the  cause  remanded. 

[Note  by  Reporter. — At  a  subsequent  day  of  the  term 
the  appellee's  counsel,  Messrs.  J.  M.  Martin,  and  Somer- 
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■ville  &  McEachin,  applied  for  a  re-hearing,  and  in  support 
thereof  filed  the  following  argument :] 

The  evidence  shows  that  J.  L.  Martin,  if  ever  the  ad- 
ministrator of  Peter  Martin,  deceased,  was  such  adminis- 
trator by  the  grant  of  letters  of  a  court  of  probate  not 
now  recognized  as  a  court  of  probate  of  the  State  of  Ala- 
bama ;  and,  therefore,  said  Martin  was,  if  administrator  at 
all,  at  most  but  a  foreign  administrator ;  and  that  he  and 
his  sureties  are,  and  be  liable,  only  as  parties  to  a  foreign 
administration.     In  Bihh  &  Fcdkmr,  ex'rs,  v.  Avery,  adm'r, 
in  concluding  a  similar  recital  of' facts.  Peck,  C.  J.,  uses 
the  following  language  :  "For  these  reasons  it  is,  that  the 
judgments  and  judicial  acts  of  its  courts  can  stand  upon 
no  higher  grounds  than  the  judgments  and  judicial  acts  of 
foreign  courts"  (see  p.  693) ;  and  again,  on  page  694  the 
same  learned  Justice  observes,  "  They  certainly  were  not 
the  judgments  and  judicial  acts  of  the  courts  of  one  of  the 
United  States."     Again,  on  page  694,  supra,  we  find  the 
following  language :  "  The  admitted  doctrine,  both  in  Eng- 
land and  this  country,  is,  that  a  foreign  executor  or  ad- 
ministrator can  not  maintain  an  action  in  the  courts  in 
either  country,  in  virtue  of  his  foreign  letters  testamentary 
or  of  administration.     New  letters  must  be  taken  out,  and 
new  security  given,  according  to  the  rules  of  law  prescribed 
in  the  country  or  jurisdiction  where  the  suit  is  brought." 
And  again,  on  said  page  694  the  following  language  is 
employed:  "Usually  such  new  letters  are  held  to  be  ancil- 
lary merely,  but  under  the  pecuKar  circimastances  attend- 
ing such   cases,  at  present,  they  should  be  regarded  as 
original."     Now,  we  submit,  if  J.  L.  Martin,  the  adminis- 
trator aforesaid,  could  not  have  maintained  an  action  in 
the  circuit  court  of  Tuskaloosa  on  the  25th  day  of  March, 
1867,  the  day  of  the  date  of  the  judgment  in  favor  of  F.  M. 
Grace,  the  appellant  in  this  action,  against  said  J.  L.  Mar- 
tin, administrator,  &c.,  how  could  a  judgment  obtained 
against  him,  as  administrator  as  aforesaid,  be  conclusive  of 
assets  in  the  hands  of  said  Martin,  as  administrator  as 
aforesaid,  in  an  action  against  L.  V.  B.  Martin,  (appellee 
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in  this  action,)  in  a  certain  suit,  (the  one  which  originated 
this  appeal,)  in  which  he  was  sued  as  one  of  the  sureties 
upon  what  purported  to  be  a  bond,  and  which,  if  in  truth 
a  bond,  was  the  bond  of  a  foreign  administrator?  How, 
indeed,  could  the  action  be  maintained  against  appellee,  as 
surety  upon  said  bond?  But  if  that  action  was  properly- 
entertained,  we  then  make  respectful  inquiry  of  this  court, 
why  it  is  "  new  letters  must  be  taken  out  and  new  security 
given,  according  to  the  rules  of  law  prescribed  in  the  coun- 
try or  jurisdiction  where  the  suit  is  brought"?  We  ask,  if 
security  be  required  because  of  the  probability  of  assets 
coming  to  the  hands,  thereby,  of  the  administrator,  how  is 
it,  and  why  is  it,  that  the  foreign  administrator's  foreign 
surety  is  to  be  dealt  with,  and  held  liable  for  the  acts  of 
his  principal  in  a  foreign  jurisdiction?  If  such  surety  be 
Hable,  on  action,  under  our  local  statutes,  why  demand 
other,  and  home  sureties,  when  the  estate  is  to  derive  ben- 
efit from  action  on  the  part  of  such  foreign  administrator? 
Is  it  not  true  that  "equality  is  equity,"  and  that  this  be- 
nign principle  should  be  operative  in  all  instances  where 
the  good  of  the  body  politic  will  not  be  sacrificed  in  the 
interest  of  the  individual? 

The  principle  is  settled  that  an  executor  or  administra- 
tor appointed  in  a  neighboring  State  (that  is  to  say,  a  for- 
eign executor  or  administrator,)  cannot  be  sued  as  such  out 
of  the  State  conferring  his  authority. — Campbell^  Adm'r,  v, 
Tousey,  ExW,  7  Cowen,  63. 

Such  foreign  administrator  or  executor  can  only  be  sued 
as  administrator  or  executor  de  son  tort,  and  creditors, 
through  such  an  administrator,  cannot  bind  the  estate. — 7 
Cowen,  63,  and  Campbell  v.  Shddon,  13  Pickering,  8.  Be- 
sides, our  own  statute  holds  (Rev.  Code,  §  2292)  that  "  no 
person  is  liable  to  an  action  as  executor  of  his  own  wrong," 
except  "  to  the  executor  or  administrator"  for  the  value  of 
all  the  property  which  may  have  come  into  his  hands  under 
a  particular  state  of  facts  fully  specified. 

How,  we  ask,  if  the  principles  above  enumerated  be  law, 
pould  the  judgmejit  against  J.  L.  Martin,  &  foreign  admin* 
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istrator,  be  conclusive  against  his  purported  surety,  L.  V. 
B.  Martin,  the  appellee  ? 

Again,  the  undertaking  of  the  sureties  is  to  answer  for 
the  acts  and  doings  of  their  principal  within  the  jurisdic- 
tion only  of  the  court  granting  the  letters  of  administra- 
tion. This  fact  is  evidenced  by  the  requirement  of  Re- 
vised Code,  §  2293,  requiring  the  foreign  administrator  to 
record  his  foreign  letters,  duly  authenticated,  and  to  give 
a  new  bond,  before  he  is  permitted  to  execute  the  functions 
of  his  office. 

With  becoming  deference  to  the  opinion  of  the  learned 
Justice  delivering  the  opinion  in  this  cause,  we  venture  to 
maintain  that  the  judgment  against  the  administrator  was 
not  conclusive  against  his  sureties.      To  sustain  this  view 
of  the  case,  we  invite  a  careful  reading,  by  the  court,  of 
§§  2281   (1922)  and  2282  (1923),  Revised  Code.     In  the 
former,  execution  may  issue  against  the  administrator  and 
his  sureties  upon  the  return  of  execution  (on  decree  of  the 
probate  court  against  the  administrator)  "  no  property"  ; 
but  in  the  latter  section,  upon  a  like  state  of  facts,  the  exe- 
cution can  only  be  issued  against  the  administrator,  per- 
sonally.    Now,  we  ask,  why  provide  for  issue  against  the 
sureties  upon  return  of  the  execution  "no  property,"  in. 
the  former,  and  not  so  in  the  latter,  if  it  be  true  that  the 
judgment  of  the  circuit  court  be  conclusive  against  the 
surety  ?     Why  render  it  necessary  to  sue  upon  the  bond, 
suggesting  a  devastavit  in  this  instance,  when  we  find  the 
bond  required  in  both  instances  taken  and  approved  by  the 
same  officer  ?     Let  us  suppose  that  a  decree  had  been  ren- 
dered against  the  administrator  in  the  probate  court  about 
the  time  of  the  rendition  of  this  judgment  in  the  circuit 
court,  and  what  woidd  have  resulted  ?     In  the  former,  exe- 
cution being  returned  "  no  property"  upon  the  decree,  "  an 
execution  may  issue  against  such  executor  or  administra- 
tor and  his  sureties ;"  whilst  in  the  latter  a  long  and  tedi- 
ous litigation  is  opened  up  for  the  judgment  creditor  in  the 
circuit  court.      It  is  true  that  the  statute  of  1826,  Clay's 
Dig.  228,  §  34,  referred  to  in  the  opinion  of  the  court  in 
this  case,  is  not  incorporated  in  his  verbis  in  the  Revised 
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Code,  yet  we  maintain  that  the  provisions  and  benefits  of 
it  are  fully  secured  by  section  2282  (1923)  of  said  Code. 

B.  F.  SAFFOLD,  J. — Application  for  rehearing  over- 
ruled. 


CHAPMAN  vs.  LEE'S  ADM'R. 

[ASStlMPilT   BY  VENDOE,  AGAINST    ADMINI8TBATOR    OF  DECEASED  PTTBCHASEB, 
FOB   UNPAID   BALANCE   OF  PUBCHA8E-MONET.  ] 

1:  Agency  ;  sufficiency  of  complaint,  in  declaring  against  principal,  on  c<^m- 
tract  of  agent. — In  declaring  against  the  principal,  on  a  contract  made 
by  the  agent  in  his  own  name,  it  is  sufficient  to  allege  that  the  defend- 
ant made  the  contract  by  his  duly  authorized  agent,  although  the  con- 
tract itself,  as  set  out  in  the  complaint,  appears  on  its  face  to  be  the 
personal  contract  of  the  agent. 

2.  Same ;  ratification. — When  a  person  adopts,  deliberately,  and  with  a 
full  knowledge  of  all  the  circumstances  of  the  case,  an  act  which 
another  has  done  for  his  benefit,  such  adoption,  as  a  general  rule, 
amounts  to  a  ratification  of  the  unauthorized  act,  and  puts  the  ratify- 
ing principal  in  the  place  of  the  person  who  assumed  to  act  as  his 
agent ;  unless  the  contract  itself  is  absolutely  void,  and  not  voidable 
merely. 

3.  Merger  of  antecedent  contract  in  deed;  when  ioth  instruments  will  ie 
construed  together  without  merger. — Where  a  written  contract  for  the 
sale  and  purchase  of  lands  is  signed  by  the  vendor,  and  by  one  who. 
without  written  authority,  assumes  to  act  as  the  agent  of  the  purchaser; 
and  afterwards,  on  the  same  day,  the  vendor  executes  a  deed  for  the 
land  to  the  purchaser  ;  which  deed  expressly  refers  to  the  contract,  de- 
clares that  "it  is  made  a  part  of  the  deed,  and  that  the  intention  of 
the  parties  in  making  the  deed  '*is  that  it  shall  conform  in  all  respects 
to  said  contract," — the  contract  is  not  merged  in  the  deed,  but  the  two 
instruments  are  to  be  construed  together,  as  parts  of  the  same  transac- 
tion. 

4.  Stated  account;  relevancy  of  evidence  to  prove.— In  an  action  to  recover 
the  unpaid  balance  of  the  purchase-money  for  land,  the  written  con- 
tract  between  the  parties,  and  the  vendor's  subsequent  deed  to  the  pur- 
chaser for  the  lands,  in  which  the  terms  of  the  contract  are  stated,  ^re 
relevant  evidence  for  the  plaintiff,  under  a  count  on  an  account  stated, 
to  prove  the  amount  of  the  purchf^e-moi^e^,  an4  U^e  term?  o^  wbioh 
it  waa  to  be  pc^d, 
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Appeal  from  the  Circuit  Court  of  Sumter. 
Tried  before  the  Hon.  Luthek  R.  Smith. 

This  action  was  brought  by  Reuben  Chapman,  against 
the  administrator  with  the  will  annexed  of  Mrs.  Susan 
Lee,  deceased;  was  commenced  on  the  9th  September, 
1865 ;  and  sought  to  recover  an  alleged  unpaid  balance  of 
the  purchase-money  for  a  certain  tract  of  land  sold  and 
conveyed  by  plaintiff  to  said  decedent  on  the  23d  Decem- 
ber, 1858.  The  original  complaint  requires  no  notice,  as 
another  (called  the  first  amended  complaint)  was  substituted 
for  it  by  leave  of  the  court,  which  was  in  the  following 
words : 

"  The  plaintiff  claims  of  the  defendant,  as  administrator 
with  the  will  annexed  of  the  estate  of  Susan  Lee,  deceased, 
the  sum  of  three  thousand  dollars,  for  breach  of  an  agree- 
ment entered  into  by  said  defendant's  testatrix,  Mrs.  Susan 
Lee,  by  her  agent,  John  R.  Lee,  on  the  23d  day  of  Decem- 
ber, A.  D.  1858,  the  said  John  R.  being  then  and  there  her 
agent  duly  authorized  to  execute  said  agreement  for  the 
said  Susan,  in  her  behalf,  in  substance  as  follows :  '  This 
contract,  made  and  entered  into  this  23d  day  of  December, 
A.  D.  1858,  between  Reuben  Chapman,  of  Madison  county, 
of  the  first  part,  and  John  R.  Lee,  of  Sumter  coimty,  of 
the  second  part,  witnesseth :  that  the  party  of  the  first  part 
has  this  day  bargained  and  sold  to  the  party  of  the  second 
part  all  his  lands  lying  and  being  in  township  number 
eighteen  (18),  range  number  two  (2),  west,  in  the  said  county 
of  Sumter,  supposed  to  be  known  according  to  United 
States  surveys,  and  to  contain  the  quantity  as  follows,  all 
lying  in  said  township,  to-wit,'  specifying  the  several  sub- 
divisions, and  the  quantity  in  each.  '  All  of  the  said  lands 
the  said  party  of  the  second  part  buys,  and  agrees  to  pay 
to  the  party  of  the  first  part  therefor,  at  the  rate  of  twenty 
dollars  per  acre,  all  considered  as  cash  on  the  first  day  of 
January  next,  1859.  But  the  said  party  of  the  second  part 
proposes,  and  the  party  of  the  first  part  agrees  to  receive 
one-half  of  the  sum  in  a  draft  of  this  date,  drawn  by  the 
party  of  the  second  part,  (as  the  agent  of  his  mother,  Su- 
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san  Lee,  for  whose  benefit  this  contract  is  made,  and  to 
whom  the  party  of  the  first  part  is  to  make  a  warranty 
deed  for  all  the  lands  hereby  sold,  with  the  full  relinquish- 
ment of  the  dower  of  the  wife  of  the  party  of  the  first  part,) 
on  the  house  of  Gary,  Maggard  &  Co.,  of  Mobile,  payable 
the  1st  day  of  January  next,  at  their  business  house  in 
Mobile,  accepted  by  them ;  and  for  the  balance  of  the  said 
stim,  the  said  party  of  the  second  part  agi'ees  as  before 
stated,  draws  and  delivers  to  the  party  of  the  first  part  his 
drafts  on  said  house,  one  for  one-half  of  the  balance,  with 
one  year's  interest  on  the  whole,  facing  due  on  1st  January, 
1860 ;  and  the  other  for  the  balance,  according  to  the  esti- 
mated quantity  of  land  as  herein  stated,  with  interest 
thereon  for  one  year,  to  fall  due  on  1st  January,  1861.  It 
is  understood  by  the  parties  to  this  contract,  that  either 
party  may,  at  any  time  within  two  years,  have  the  lands 
surveyed  by  a  legal  officer ;  and  that  the  amount  to  be  paid 
will  be  estimated  accordingly,  and  the  sum  to  be  adjusted 
as  on  the  1st  January,  1859.  If  the  said  party  of  the  first 
part,  with  his  wife's  relinquishment  of  dower,  as  is  requested 
by  the  party  of  the  second  part,  executes  his  absolute  deed 
for  said  lands  here  described,  before  the  expiration  of  the 
two  years,  it  shall  contain  a  covenant,  authorizing  a  survey 
of  said  lands,  and  correcting  the  numbers,  description,  and 
quantity ;  as  it  is  understood  that  this  contract  is  for  the 
sale  and  purchase  of  all  the  lands  said  party  of  the  first 
part  holds  in  the  said  township  lying  on  the  east  side  of 
Sucarnatchie.  It  is  understood  that  the  legal  fees  for  the 
survey  shall  be  equally  divided  between  the  contracting 
parties.  It  is  also  understood  that  possession  of  the  said 
land  will  be  given  on  the  1st  day  of  January  next.'  (Signed 
*K.  Chapman,  [seal],'  'John  K.  Lee,  agent  for  Susan  Lee;' 
and  attested  by  Geo.  B.  Saunders.)  "And  plaintiff  avers, 
that,  in  pursuance  of  said  agreement,  the  said  plaintiff  did, 
on  the  23d  day  of  December,  1858,  execute  a  deed,  jointly 
with  his  wife,  Mrs.  F.  Chapman,  conveying  all  of  said  lands 
in  fee  simple,  and  delivered  the  same  to  the  said  Mrs.  Su- 
san Lee,  who  thereupon  took  possession  of  the  said  lands  ; 
and  that,  in  pursuance  of  said  agreement,  said  lands  were 
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surveyed,  at  the  request  of  the  plaintiff,  within  two  years 
from  the  date  of  said  agreement,  by  one  William  E.  Chiles, 
the  county  surveyor  of  Sumter  county,  Alabama ;  of  which 
survey  the  said  Susan  Lee  had  legal  notice,  and  at 'said 
survey  the  said  John  R.  Lee  was  present,  and  acting  as 
agent  for  the  said  Susan  Lee ;  and  by  said  survey  it  was 
ascertained  that  there  was  fifty-three  and  57-100  acres  more 
than  was  paid  for  by  the  said  Susan  Lee.  And  plaintiff 
avers,  that  he  has  complied  with  all  the  provisions  of  said 
agreement  on  his  part ;  and  that  the  said  Susan  Lee  in  her 
life-time,  and  the  said  defendant,  as  administrator  as  afore- 
said, since  her  death,  has  failed  and  refused,  although  often 
requested,  to  comply  with  the  following  provision  of  said 
agreement,  viz.,  the  payment  of  the  sum  of  twenty  dollars 
per  acre  for  said  fifty-three  and  57-100  acres,  with  interest 
thereon  from  the  first  day  of  January,  1859. 

"  The  plaintiff  claims  of  the  defendant  also,  as  adminis- 
trator with  the  will  annexed  of  Susan  Lee,  deceased,  the 
sum  of  three  thousand  dollars,  due  from  him,  as  adminis- 
trator as  aforesaid,  by  account  stated  between  the  plaintiff 
and  the  defendant's  testatrix,  on  the  23d  day  of  December, 
1858,  with  interest  thereon  from  the  1st  January,  1859. 

"  The  plaintiff  also  claims  of  the  defendant,  as  adminis- 
trator as  aforesaid,  the  sum  of  three  thousand  dollars,  due 
him  by  account  stated,  for  lands  sold  by  the  plaintiff  to  the 
defendant's  testatrix,  on  the  23d  day  of  December,  1858 ; 
and  for  money  paid  by  plaintiff,  for  defendant's  testatrix, 
at  her  request,  which  sum  of  money,  with  interest  thereon, 
is  now  due." 

The  defendant  demurred  to  the  special  count,  and  pleaded 
to  the  second  and  third  counts,  "in  short  by  consent,  the 
general  issue,  the  statute  of  non-claim,  and  the  statute  of 
limitations  of  six  years."  At  the  March  term,  1869,  the 
court  sustained  the  demurrer  to  the  special  count,  but  gave 
leave  to  the  plaintiff  to  file  an  additional  amended  com- 
plaint by  the  next  term ;  and  at  the  next  term,  in  pursuance 
of  the  leave  so  granted,  the  plaintiff  filed  the  following 
amended  complaint : 

"  The  plaintiff  claims  of  the  defendant  three  thousand 
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dollars  as  damages  for  breach  of  a  contract  entered  into 
in  writing  by  and  between  the  plaintiff  and  the  defendant's 
testatrix,  the  said  Susan  Lee,  in  her  life-time,  to-wit,  on 
the  23d  day  of  December,  A.  D.  1858,  which -was  duly  ex- 
ecuted by  the  said  plaintiff  and  the  said  Susan  Lee,  in  her 
life-time,  by  and  in  the  name  of  John  R.  Lee,  who  was  then 
and  there  her  duly  appointed  agent,  with  full  and  complete 
authority  from  her  to  execute  the  same  for  her ;  by  which 
said  contract  the  said  plaintiff  bargained  and  sold  to  the 
said  Susan  Lee  the  following  described  lands,  situated  in 
the  said  coimty  of  Sumter,  and  State  of  Alabama,  to-wit : 
All  of  his  lands  lying  and  being  in  township  18,  range  2, 
west."     [Here  follows  a  description  of  the  lands.]     "Li 
consideration  of  which  the  said  Susan  Lee,  by  her  said 
agent,  John  R.  Lee,  and  his  name,  in  substance  then  agreed 
to  pay  the  said  plaintiff  for  said  land  at  the  rate  of  twenty 
dollars  per  acre,  as  follows :  one-half  of  the  said  purchase- 
money  on  the  1st  day  of  January,  A.  D.  1859 ;  one-fourth 
of  said  purchase-money  on  the  1st  day  of  January,  A.  D. 
1860,  with  the  interest  due  on  the  half  of  the  purchase- 
money  remaining  unpaid  from  the  1st  day  of  January,  A. 
D.  1859 ;  and  the  balance  of  said  purchase-money  on  the 
1st  day  of  January,  A.  D.  1861,  with  interest  thereon  from 
the  1st  day  of  January,  A.  D.  1860 ;  and  the  said  plaintiff 
and  the  said  Susan  Lee,  by  and  in  the  name  of  her  said 
agent,  the  said  John  R.  Lee,  further,  in  substance,  agreed 
by  and  in  said  contract,  that  either  of  said  parties  to  said 
contract,  to-wit,  the  said  plaintiff  and  the  said  Susan  Lee, 
within  two  years  from  the  date  of  the  execution  of  said 
contract,  might  have  the  said  lands  surveyed  by  a  legal  offi- 
cer authorized  to  survey  lands,  and  if  the  said  lands  con- 
tained by  such  survey  an  excess  of  acres  over  and  beyond 
the  estimated  number,  as  set  forth  in  said  contract,  the  said 
Susan  Lee  was  to  pay  the  plaintiff  for  such  excess  at  the 
rate  of  twenty  dollars  per  acre,  with  interest  thereon  from 
the  1st  day  of  January,  A.  D.  1859 ;  and  if  by  said  survey 
there  was  a  deficit  in  said  land,  or  a  less  number  of  acres 
than  set  forth  in  the  estimate  in  said  contract  as  aforesaid, 
the  said  plaintiff  was  to  refund  to  the  said  Susan  Lee  the 
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amount  of  the  value  of  such  deficit  at  the  rate  of  twenty- 
dollars  per  acre  therefor,  with  interest  thereon  fi-om  the  Ist 
day  of  January,  A.  D.  1859.  And  it  was  in  said  contract 
further  agreed  by  and  between  the  said  plaintiff  and  the 
said  Susan  IJee,  by  and  in  the  name  of  her  said  agent,  the 
said  John  E..  Lee,  in  substance  as  follows :  that  if  the  said 
plaintiff  should,  within  two  years  from  the  date  of  said 
contract,  as  requested  by  the  said  Susan  Lee,  execute  his 
absolute  deed  conveying  said  land,  with  his  wife's  relin- 
quishment of  dower  in  said  land,  to  the  said  Susan,  that 
the  said  deed  should  contain  a  covenant  authorizing  a  sur- 
vey of  said  lands  and  correcting  of  the  numbers,  descrip- 
tion and  quantity  of  said  lands,  as  set  forth  in  first  part  of 
said  contract.  And  it  was  further,  in  substance,  agreed  by 
said  parties,  to-wit,  the  said  plaintiff  and  the  said  Susan 
Lee,  by  and  in  the  name  of  her  said  agent,  the  said  John 
R.  Lee,  that  the  legal  fees  for  the  survey  of  said  lands  pro- 
vided for  as  aforesaid  should  be  paid  equally  by  the  said 
plaintiff  and  the  said  Susan  Lee ;  and  that  the  possession 
of  the  lands  described  in  said  contract  should  be  given  and 
surrendered  by  the  said  plaintiff  to  the  said  Susan  Lee  on 
the  first  day  of  January  next  after  the  date  of  the  execu- 
tion of  the  contract  aforesaid,  to-wit,  on  the  1st  day  of  Jan- 
uary, A.  D.  1859.  And  the  said  plaintiff  avers,  that  in 
pursuance  of  said  contract,  and  at  the  request  of  the  said 
Susan  Lee,  he  did  execute,  on  the  23d  day  of  December* 
A.  D.  1858,  a  deed  to  said  Susan  Lee,  jointly  with  his  wife, 
F.  Chapman,  conveying  said  lands  in  fee  simple  to  the  said 
Susan  Lee,  and  that  said  deed  contained  the  covenant  pro- 
vided for  in  said  contract  as  hereinbefore  set  forth,  and  that 
he,  the  said  plaintiff,  surrendered  and  delivered  the  pos- 
session of  said  lands  to  the  said  Susan  Lee  on  the  1st  day 
of  January,  A.  D.  1859. 

"  And  the  said  plaintiff  further  avers,  that  within  two 
years  from  the  date  of  said  contract,  to-wit,  on  the  3d  day 
of  October,  1860,  he  procured  one  William  E.  Chiles,  of 
the  county  of  Sumter,  who  was  then  and  there  the  legally 
appointed  county  surveyor  of  said  county,  and  who  was 
such  legal  oflficer  as  provided  for  and  mentioned  in  said 
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contract,  to  survey  said  lands,  by  and  with  the  knowledge 
and  consent  of  the  said  Susan  Lee,  and  that  the  said  Wm. 
E.  Chiles,  as  county  surveyor  as  aforesaid,  then  and  there 
surveyed  said  lands,  and  ascertained  that  said  lands  con- 
tained 1,076  acres,  and  that  there  were  fifty-three  57-100 
acres  more  than  the  estimate  set  forth  in  said  contract  as 
aforesaid,  and  fifty-three  57-100  acres  more  than  was  paid 
for  to  the  plaintiff  by  said  Susan  Lee  ;  at  which  survey  the 
said  Susan,  by  her  duly  authorized  agent,  the  said  John  K. 
Lee,  was  present  and  assenting  to ;  and  that  the  said  Susan 
Lee  then  and  there  became  indebted  to  the  plaintiff  in  the 
sum  of  ^1,071.40,  (the  value  and  price  of  the  excess  afore- 
said,) and  interest  thereon  from  the  first  day  of  January, 
A.  D.  lo£i9,  and  then  and  there  promised  by  and  through 
her  said  agent,  the  said  John  R.  Lee,  who  was  then  and 
there  duly  authorized  by  her  to  .bind  her  in  the  premises, 
to  pay  to  the  plaintiff  the  said  sum  of  $1,071.40,  and  inter- 
est thereon  from  the  Ist  day  of  January,  A.  D.  1859.  And 
the  plaintiff  further  avers,  that  he  paid  to  the  said  William 
E.  Chiles,  as  his  legal  fees  for  making  the  survey  aforesaid, 
to-wit,  on  the  3d  day  of  October,  A.  D.  1860,  the  sum  of 
$20.00,  the  one-half  of  which,  to-wit,  $10.00,  the  said  Susan 
Lee  was  liable  to  pay  by  the  terms  of  the  contract  afore- 
said, and  that  she,  the  said  Susan,  then  and  there  was  in- 
debted to  and  became  Uable  to  pay  the  said  plaintiff  the 
said  sum  of  $10.00  on,  to-wit,  the  said  3d  day  of  October, 
A.  D.  1860. 

"  And  the  said  plaintiff  avers,  that  aftei-wards,  to-wit,  on 
the  26th  day  of  December,  A.  D.  1862,  the  said  Susan  Lee 
(^parted  this  life  in  said  county,  leaving  her  last  wiU  and 
testament,  which  was  duly  admitted  to  probate  in  the  pro- 
bate court  of  said  county  of  Sumter  on,  to-wit,  the  26th 
day  of  January,  A.  D.  1863 ;  and  that  afterwards,  to-wit, 
on  the  26th  day  of  January,  A.  D.  1863,  the  said  James  M. 
Lee  qualified  in  said  court  as  the  administrator  with  the 
will  annexed  of  the  said  Susan  Lee,  deceased,  and  then 
and  there  became,  and  from  that  time  hitherto  has  been, 
and  now  is,  the  administrator  with  the  will  annexed  of  t^aid 
Susan  Lee,  deceased.     Yet  the  said  Susan  Lee  in  her  life- 
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time,  and  the  said  defendant,  as  the  administrator  with 
will  annexed  of  said  Susan  Lee,  deceased,  since  lier  death, 
have  not  paid  the  said  plaintiff  the  said  sums  of  money,  or 
any  part  thereof,  but  wholly  failed  and  refused  to  pay  the 
same ;  which  said  sums,  with  the  interest  thereon,  are  now 
due." 

The  defendant  demurred  to  the  second  amended  com- 
plaint, and  assigned  the  following  causes  of  demurrer  : 
"  1st,  that  said  complaint  does  not  set  forth  or  allege  any 
breach  of  any  contract  made  by  the  said  Susan  Lee,  de- 
ceased ;  2d,  that  said  complaint  does  not  show  any  cause 
of  action  against  said  defendant  as  the  administrator  of 
said  Susan  Lee,  deceased ;  3d,  that  said  complaint  shows 
that  the  contract,  of  which  said  plaintiff  alleges  a  breach, 
has  been  executed  and  annulled,  so  that  no  action  can  be 
maintained  upon  it ;  4th,  that  said  complaint  shows  that 
the  contract  sued  upon  in  this  case,  and  of  which  the  com- 
plaint alleges  a  breach,  has  been  merged  and  discharged, 
in  and  by  a  subsequent  contract  specified  in  said  com- 
plaint." 

The  court  sustained  the  demurrer  to  the  second  amended 
complaint,  to  which  the  plaintiff  excepted,  but  declined  to 
make  any  further  amendments ;  and  issue  was  thereupon 
joined  on  the  pleas  filed  to  the  second  and  third  counts  of 
the  first  amended  complaint. 

"On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
plaintiff  offered  in  evidence  to  the  jury,  in  support  of  said 
common  counts,  and  of  his  right  to  recover  thereon,  a  con- 
tract in  words  and  figures  following,  to-wit,"  (the  contract 
set  out  at  lengbh  in  the  first  amended  complaint,)  "  in  con- 
nection with  evidence  tending  to  show  that  the  said  John 
K.  Lee  had  authority  from  the  said  Susan  Lee  to  make 
said  contract,  though  not  in  writing  by  her.  The  defend- 
ant objected  to  the  introduction  of  said  contract  and  evi- 
dence, on  the  ground  that  the  said  Susan  Lee  had  never 
given  the  said  John  R.  any  power  or  authority  in  writing 
to  sign  said  contract ;  and  on  the  ground  that  said  evidence 
was  irrelevant  and  inadmissible  under  the  issues.  The 
court  sustained  said  objection,  and  excluded  said  contract 
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and  evidence  from  the  jury ;  to  which  ruling  of  the  court 
the  plaintiff  excepted. 

"  The  plaintiff  then  offered  the  said  contract  as  evidence 
to  the  jury,  in  connection  with  evidence  tending  to  show 
that  the  said  Susan  Lee,  after  its  execution,  with  full 
knowledge  of  everything  done  by  the  said  John  R.  in  and 
about  said  contract,  ratified  the  same  in  every  particular ; 
to  which  evidence  the  defendant  objected,  on  the  ground 
that  there  was  no  evidence  that  the  said  Susan  Lee  ever 
ratified  the  said  acts  of  the  said  John  R.  by  any  writing 
signed  by  her ;  and  on  the  ground  that  said  evidence  was 
irrelevant,  and  inadmissible  under  the  issues.  The  court 
sustained  the  objection,  and  excluded  the  said  contract  and 
evidence  from  the  jury  ;  to  which  ruling  of  the  court  the 
plaintiff  excepted. 

'*  As  further  evidence  to  show  that  said  John  R.  was  au- 
thorized to  execute  said  contract  for  and  on  behalf  of  said 
Susan  Lee,  the  plaintiff  offered  the  following  evidence  to 
the  jury :  Ist,  a  deed  executed  by  himself  and  wife  to  the 
said  Susan  Lee,  which  was  duly  acknowledged,  proved, 
and  in  the  words  and  figures  following."  This  deed  is 
dated  the  23d  day  of  December,  1858  ;  recites  as  its  con- 
sideration the  payment  by  Mrs.  Susan  Lee  of  the  sum  of 
$24,448 ;  conveys,  with  full  covenants  of  warranty,  the 
lands  described  m  the  contract  above  referred  to ;  and  con- 
tains a  stipulation  in  these  words :  "  It  being  understood 
between  the  parties,  viz.,  the  said  Reuben  Chapman,  and 
the  said  Susan  Lee,  by  her  agent,  the  said  John  R.  Lee, 
that  the  contract  this  day  entered  into  by  them  for  the 
purchase  and  sale  of  said  lands,  and  witnessed  by  George 
B.  Saunders,  is  made  apart  of  this  deed,  and  the  intention 
in  making  this  deed  is  that  it  shall  conform  in  all  respects 
to  said  contract."  The  defendant  objected  to  the  admis- 
sion of  said  deed  as  evidence,  "  on  the  ground  that  there 
was  no  evidence  that  the  said  Susan  Lee  had  ever  ratified  • 
the  said  acts  of  the  said  John  R.  by  any  writing  signed  by 
her ;  and  on  the  ground  that  said  evidence  was  iiTelevant, 
and  inadmissible  under  the  issues.      The  court  sustained 
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the  objection,  and  excluded  the  evidence  ;  to  which  the 
plaintiff  excepted. 

"  2.  Evidence  tending  to  show  that  the  said  Susan  Lee, 
after  the  execution  of  said  contract,  paid  to  said  plaintiff 
the  drafts  mentioned  in  said  contract,  and  received  from 
him,  to-wit,  on  the  1st  day  of  January,  1859,  possession  of 
said  lands,  and  continued  to  claim  and  possess  said  lands 
from  that  date  until  her  death,  as  her  own  property,  and 
devised  the  same  by  her  last  will  and  testament.  To  this 
evidence  the  defendant  objected,  on  the  ground  that  there 
was  no  evidence  that  the  said  Susan  ever  ratified  the  acts 
of  the  said  John  R.  Lee  by  any  writing  signed  by  her ; 
and  on  the  ground  that  said  evidence  was  irrelevant,  and 
inadmissible  under  the  issues.  The  court  sustained  the 
objection,  and  excluded  said  evidence  from  the  jury;  to 
which  ruling  the  plaintiff  excepted. 

The  plaintiff  offered  evidence  tending  to  show  that  the 
lands,  for  the  recovery  of  the  value  of  which  this  action 
was  instituted,  were  a  portion  of  the  lands  mentioned  and 
described  in  the  said  contract  and  deed  ;  to  which  evidence 
the  defendant  objected,  on  the  ground  that  the  said  John 
R.  Lee  had  no  authority  in  writing  from  the  said  Susan 
Lee  to  purchase  said  lands  for  her,  and  that  she  was  not 
bound  by  such  contract  or  purchase ;  and  on  the  ground 
that  said  evidence  was  i'rrelevant,  and  inadmissible  under 
the  issues.  The  court  sustained  the  objection,  and  ex- 
cluded said  evidence  from  the  jury ;  to  which  ruling  the 
plaintiff  excepted. 

"  This  was  aU  the  evidence  the  plaintiff  offered,  or  pro- 
posed to  offer  ;  and  in  consequence  of  the  said  mlings  of 
the  court,  both  in  sustaining  the  demurrer,  and  in  exclud- 
ing said  evidence  from  the  jury,  the  plaintiff  was  compelled 
to  suffer  a  non-suit"  ;  which  he  now  moves  to  set  aside, 
assigning  as  error  the  several  rulings  of  the  court  below,  to 
which,  as  above  stated,  he  reserved  exceptions. 

Watts  &  Troy,  for  appellant. — 1.  The  statute  of  frauds 
had  nothing  to  do  with  the  case,  under  the  facts  alleged  in 
the  special  count. — Butler  v.  Lee,  11  Ala.  888 ;  Bowen  v. 
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BeU,  20  Johns.  340 ;  Gordon  v.  Phillips,  13  Ala.  566 ;  Boy- 
kin  V.  McLaughlin,  35  Ala.  566 ;  Rhodes  v.  Starr,  7  Ala. 
348 ;  Worthington  v.  Porter,  7  Ala.  814 ;  Battle  v.  GiUespie, 
15  Ala.  276. 

2.  No  written  authority  to  the  agent,  and  no  written  rat- 
ification of  his  act,  was  necessary  to  the  maintenance  of 
the  action.  The  contract  was  fully  executed  by  the  deliv- 
ery and  acceptance  of  the  deed,  possession  taken  and  held 
under  it,  and  payment  of  the  purchase-money.  Under 
such  circumstances,  it  would  be  shocking  to  justice  to  allow 
the  purchaser,  while  holding  the  land  under  the  contract, 
to  refuse  compliance  with  one  of  its  express  stipulations. 
Authorities  above  cited;  also,  Pomeroy  v.  Winship, 
12  Mass.  514. 

3.  The  contract  is  expressly  referred  to  in  the  deed,  and 
made  part  of  it.  Consequently,  the  stipulation  in  the 
former,  as  to  the  survey,  and  the  adjustment  of  the  balance 
of  the  purchase-money,  can  not  be  considered  merged  in 
the  acceptance  of  the  deed. 

4.  The  rulings  of  the  court  on  the  evidence  in  detail 
precluded  the  plaintiff  from  all  possibility  of  recovery,  and 
compelled  him  to  take  a  non-suit. 

Reaves  &  Cooke,  contra.    (No  brief  on  file.) 

PETERS,  J. — This  is  an  action  of  assumpsit  for  a  bal- 
ance of  the  purchase-money  for  lands  alleged  to  have  been 
sold  by  the  appellant.  Chapman,  to  Mrs.  Susan  Lee,  in  her 
life-time,  but  who  has  since  died,  and  is  represented  in  this 
suit  by  the  appellee,  James  M.  Lee,  as  her  administrator 
with  the  will  annexed.  There  was  a  judgment  of  non-suit 
in  the  court  below  against  the  plaintiff  in  that  court,  said 
Chapman,  who  brings  the  case  by  appeal  to  this  court,  and 
here  moves  to  set  the  judgment  of  non-suit  aside,  and  for 
a  new  trial.  The  cause  went  off  on  the  trial  in  the  court 
below  upon  the  demurrers  to  the  plaintiff's  complaints,  and 
upon  the  ruling  of  that  court  in  rejecting  certain  evidence 
offered  in  support  of  the  general  counts  upon  which  issues 
were  joined,  as  shown  in  the  bill  of  exceptions.  The  ac- 
11 
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tioQ  of  the  circuit  court  in  sustaining  said  demurrers,  and 
in  rejecting  the  evidence  abovesaid,  are  now  assigned  in 
this  court  for  error. — Revised  Code,  §  2759. 

There  were  three  complaints  filed  by  the  plaintiff  in  the 
court  below.  The  first,  which  is  called,  in  the  record,  the 
original  complaint,  need  not  be  noticed,  as  it  seems  to  have 
been  abandoned  in  the  progress  of  the  cause.  Besides 
this  original  complaint,  there  was  also  filed  a  first  amended 
complaint,  which  contained  three  counts—  one  count  upon 
a  special  contract,  which  is  copied  into  the  count,  and  two 
other  counts  on  stated  accounts,  in  the  usual  statutoiy 
form,  as  prescribed  by  the  Code.  This  amended  com- 
plaint was  demurred  to,  and  the  demurrer  sustained 
Then,  upon  leave  of  the  court,  a  second  amended  complaint 
was  filed,  which  contained  one  count  upon  a  special  con- 
tract, alleged  to  have  been  made  by  said  Mrs.  Susan  Lee, 
in  her  life-time,  with  the  plaintiff,  Chapman,  for  the  sale  and 
purchase  of  certain  lands  named  and  described  in  the  con- 
tract, at  the  price  and  upon  the  terms  therein  stated  ;  and 
it  was  averred  that  Mrs.  Lee  had  failed  and  refused  to  pay 
to  the  plaintiff  a  certain  balance  of  said  purchase-money, 
as  required  in  said  contract,  with  such  other  averments  as 
showed  that  the  defendant,  as  the  representative  of  Mrs. 
Lee,  was  liable  to  pay  such  balance.  This  second  amended 
complaint  was  also  demurred  to  by  the  defendant,  and  the 
demurrer  was  allowed.  The  parties  then  went  to  trial  by 
a  jury  upon  issues  joined  upon  the  counts  upon  stated  ac- 
counts. 

There  can  be  no  question  that,  had  the  contracts  alleged 
in  the  special  counts  of  the  first  and  second  amended  com- 
plaints been  made  by  Mrs.  Lee  herself,  they  would  have 
imposed  upon  her  a  liability  to  pay  for  the  whole  quantity 
of  lands  named  in  the  contracts  at  the  price  and  upon  the 
terms  therein  set  forth.  These  contracts  are  alleged  to 
have  been  made  in  writing,  are  intelligent,  and  in  sufficient 
form  of  words  to  give  them  validity. — Rev.  Code,  §  1862  ; 
4  Kent,  460.  This  is  all  the  law  requires.  And  in  the 
counts  objected  to  they  are  alleged  to  have  been  made  by 
Mrs.  Lee  in  her  lifetime,  by  her  duly  autliorized  agent* 
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John  R.  Lee.  There  is  nothing  in  the  contracts  set  out  in 
the  complaints  which  contradicts  these  allegations. 
Whether  these  allegations  were  true  or  not,  was  a  matter 
of  proof,  and  could  not  be  raised  on  the  demurrers.  These 
counts  are  sufficient,  and  the  court  erred  in  sustaining  the 
demurrers,  as  shown  in  the  record. — Rev.  Code,  §  2629. 

It  seems  that  the  learned  judge  in  the  circuit  court,  in 
considering  the  demurrers  to  the  complaints,  suffered  him- 
self to  be  carried  beyond  the  allegations  of  the  counts 
Tinder  discussion,  to  the  fact  of  ratification,  which  arose 
upon  the  contract  made  and  entered  into  between  Chap- 
man and  John  R.  Lee,  as  the  alleged  agent  of  Mrs.  Lee,  in 
her  life-time,  on  December  23,  1858,  for  the  sale  of  the 
lands  mentioned  therein.  This  fact  of  ratification  could 
only  be  tried  and  determined  by  the  jury,  unless  it  was 
submitted  to  the  court  on  a  demurrer  to  the  evidence. 
Rev.  Code,  §§  2750,  2751.  But  there  was  no  demun-er  to 
this  effect 

As  a  general  rule,  when  a  party  adopts  what  another  has 
done  for  his  benefit,  this  is  evidence  of  ratification,  if  the 
adopting  party  may  have  legally  acted  in  the  matter  with- 
out an  agent. — Kenan  v.  HoUoway,  16  Ala.  53,  60 ;  Stoiy 
Ag.  §  239,  et  seq.,  and  cases  cited.  This  ratification,  when 
made  deliberately  and  upon  a  full  knowledge  of  all  the 
circumstances  of  'the  case,  refers  to  the  original  act  of  the 
agent,  or  the  party  assuming  to  act  as  agent,  and  puts  the 
ratifying  principal  in  his  place.  It  makes  the  act  of  the 
agent,  or  assumed  agent,  the  act  of  the  principal  himself. 
Story  Ag.  §§  243,  244.  It  is,  nevertheless,  true  that  a  void 
contract  can  not  be  made  good  by  ratification,  but  a  con- 
tract merely  voidaMe  may  be ;  and  when  so  ratified  it  be- 
comes in  every  sense  the  contract  of  the  party  so  making 
the  ratification. — Story  Ag.  §§  240,  241. 

The  objection  to  the  evidence  rejected  is,  that  it  is  irrele- 
vant. Is  this  so  ?  An  account  stated  is  a  confession  that 
there  is  a  fixed  and  definite  sum  due  from  the  defendant  to 
the  plaintiff  at  the  date  of  the  alleged  accounting.  If  the 
facts  show  that  this  is  the  necessary  result  of  the  settle- 
ment between  the  parties,  any  of  such  facts  are  competent 
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on  the  trial  of  such  an  issue. — 2  Stark.  Ev.  97,  (marg.),  et 
seq.;  1  Chit  PI.  858,  (marg.);  Freeland  v.  Heron,  Lenox  d 
Co.,  7  Cranch,  147,  151 ;  Ware  d  Cotoks  v.  Dudley,  16  Ala. 
742.  The  deed  of  Chapman  to  Mrs.  Lee  was  evidence 
tending  to  show  that  she  had  purchased  the  lands  therein 
intended  to  be  conveyed,  and  the  amount  of  the  price 
agreed  to  be  paid  for  the  same.  This  deed  bears  the  same 
date  of  the  contract  entered  into  between  Chapman  and 
John  R.  Lee  as  the  agent  of  Mrs.  Lee,  and  it  is  by  direct 
reference  and  agreement  made  a  part  of  said  deed  as  a 
contract  entered  into  between  Chapman  and  Mrs.  Lee 
The  recital  in  the  deed  is  in  these  words,  to-wit :  "It  being 
understood  betweeli  the  parties,  the  said  Reuben  Chapman 
and  the  said  Susan  Lee,  by  her  agent,  the  said  John  R 
Lee,  that  the  contract  this  day  entered  into  by  them  for 
the  purchase  and  sale  of  said  lands,  and  witnessed  by 
George  B.  Saunders,  is  made  a  part  of  this  deed ;  and  the 
intention  in  making  this  deed  is,  that  it  shall  conform  in 
all  respects  to  this  contract."  This  is  not  a  merger  of  the 
first  contract  in  the  deed,  but  the  deed  anl  the  contract 
were  thus  made  by  Mrs.  Lee  herself  parts  of  the  same 
transaction. — 7  Cr.  540 ;  Shep.  Dig.  500,  §  3.  And  as  such, 
they  were  both  evidence  of  the  sale  and  the  terms  of  the 
sale.  And  in  a  suit  for  the  purchase-money  of  the  land, 
or  the  balance  of  the  purchase-money  for  the  land,  by  the 
vendor  against  the  vendee,  they  were  not  irrelevant  evi- 
dence to  prove  the  amount  of  the  purchase-money  and  the 
terms  upon  which  it  was  to  be  paid.  This  was  the  purpose 
of  the  suit,  whether  upon  the  special  or  the  general  counts. 
Such  evidence  was  competent  so  far  as  it  went,  and  the 
plaintiff  could  not  proceed  after  its  rejection.  The  rejec- 
tion of  this  testimony  rendered  it  necessary  for  the  plain- 
tiff to  suffer  a  non-suit.  This  was  done,  and  the  decision 
of  the  court  below  was  reserved  by  bill  of  exceptions  for 
review  in  this  court. — Rev.  Code,  §  2759 ;  Vincent  v.  Rogers, 
30  Ala.  471.  The  ruling  of  the  court  below  was  erroneous. 
The  judgment  of  the  circuit  court  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 
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GATES,  Adm'r,  vs.  PAKISH  et  al. 

[action  ok  bill  of  exchange.] 

1.  Sankrupt,  discharge  of,oontat  on  ground  of  fraud  in  obtaining;  in 
what  court  only  can  be  contested. — The  bankrupt  act  of  March  2,  1867 
ve^'t8  exchisively  in  the  federal  courts  the  power  to  contest  the  validity 
of  a  bankrupt's  discharge,  on  the  ground  that  it  was  fraudulently  ob- 
tained.   This  can  not  be  done,  in  the  first  instance,  in  the  State  courts. 

2.  Bankruptcy,  plea  off  when  State  courts  bound  to  allow. — Upon  plea  of 
bankruptcy  pleaded  as  reqi7ired  by  the  provisions  of  the  bankrupt  act, 
in  a  State  court,  that  court  is  bound  to  allow  the  plea,  if  the  bankrupt 
offers  in  evidence  of  its  truth  his  certificate  of  discharge,  authenticated 
as  required  by  law.  On  such  an  issue,  the  certificate  shall  be  conclu- 
sive evidence  in  favor  of  such  bankrupt  of  the  fact  and  the  regularity 
of  such  discharge,  if  it  has  not  been  set  aside  and  annulled  by  a  direct 
proceeding  in  a  proper  federal  court. 

Appeal  from  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  McCaleb  Wiley. 

This  was  an  action  on  a  bill  of  exchange,  brought  by 
appeUant  against  the  appellees.  The  case  was  tried  in  the 
court  below  on  agreed  state  of  facts  and  pleading,  the  sub- 
stance of  which  is  as  follows :  Appellees  pleaded  in  due 
form  their  plea  of  bankruptcy,  and  duly  set  out  their  dis- 
charges in  bankruptcy  in  bar  of  the  plaintiff's  right  of 
action.  It  was  admitted  that  the  certificates  of  discharge 
were  legally  plead  and  set  out  as  required  by  the  bankrupt 
act  of  1867  and  the  rules  of  pleading  in  Alabama,  and  that 
the  discharges,  if  valid,  are  a  bar  to  plaintiff's  right  of 
action.  It  was  also  agreed  and  admitted  that  plaintiff  had 
filed  his  replication  in  due  and  legal  form  to  said  plea  of 
bankruptcy  and  the  discharges  therein,  said  replication 
showing,  a  state  of  facts  which  invalidate  a  discharge  under 
section  29  of  the  bankrupt  law  of  1867.  To  this  replica- 
tion appellees  demurred.  The  court  sustained  the  demur- 
rer, and  taxed  appellant  with  the  costs,  &c.;  hence  this 
appeal. 
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Seals  &  Wood,  for  appellant. — Section  29  of  the  bank- 
rupt law  of  1867  makes  the  discharge  of  a  bankrupt  in- 
valid, if  the  bankrupt  has  been  guilty  of  any  of  the  acts  in 
said  section  denounced.  Section  34  of  the  bankrupt  law 
provides  a  mode  by  which  a  discharge  may  be  set  aside  as 
to  all  the  world.  It  is  claimed  by  the  appellees  that  the 
way  provided  for  attacking  a  discharge,  as  found  in  section 
34,  is  the  only  remedy  of  a  creditor  to  avoid  a  discharge 
This  can  not  be  the  law,  and  has  been  so  decided. — See 
Perkins  v.  Gay,  Bankrupt  Register,  June  15,  1870 ;  Nobh 
&  Bro.  V.  Whetstone,  present  term,  under  the  bankrupt  law 
of  1867,  and  Pearsall  v.  McCartney,  28  Ala.  110,  under  the 
old  bankrupt  laws. 

It  is  a  rule  without  exception,  that  fraud  vitiates  every- 
thing. The  construction  of  the  bankrupt  law  contended 
for  by  the  appellees'  counsel  would  violate  this  plain  rule 
of  law. 

J.  L.  PuGH,  contra. — Under  the  constitution  of  the  Uni- 
ted States,  the  power  of  affording  relief  to  the  debtor  class 
by  biinkrupt  laws  is  vested  alone  in  congress,  and  if  the 
debtor's  discharge  under  such  laws  is  open  to  attack  for 
fraud,  in  all  courts,  the  benefits  intended  to  be  given  by 
such  legislation  amount  to  nothing ;  in  fact,  it  holds  out 
the  promise  of  relief,  while  it  subjects  him  to  the  perpetual 
danger  of  the  most  ruinous,  and  costly,  and  disgraceful 
litigation.  It  is  no  answer  to  say  that  fraud  does  and 
should  vitiate  everything,  and  that  the  most  solemn  decrees 
and  judgments  of  the  highest  courts  are  not  exempt  from 
its  contaminating  influence  ;  and  that  those  who  commit  it 
ought  never  to  get  out  of  the  reach  of  punishment.  The 
plainest  and  most  adequate  remedies  are  provided  by  the 
bankrupt  act  itself  to  prevent  the  discharge  before  it  is 
granted,  and  after  it  is  granted  to  set  aside  and  annul  it, 
for  fraud.  Every  act  of  fraud  denounced  by  the  bankrupt 
act  as  suflBcient  to  prevent  or  vacate  a  dischai^e,  is  easily 
discovered  by  ordinaiy  diligence.  One  year  is  given  by 
the  law  to  prevent,  and  two  years  more  to  vacate  the  dis- 
charge, for  fraud.    All  criminal  punishment  of  fraud  has  a 
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statutory  limitation,  and  why  should  a  debtor  be  compelled 
to  hve  and  die  under  the  dread  of  being  assailed  for  some 
of  the  acts  that  would  render  his  discharge  void?  When 
his  witnesses  who  prove  his  innocence  are  dead  or  gone  to 
parts  unknown,  or  the  evidence  of  the  bona  fides  of  his 
discharge  is  lost  or  destroyed,  or  the  debtor  himself  dies, 
and  his  living  representatives  are  ignorant  of  the  means  of 
defense,  the  creditor  runs  out  his  execution  or  commences 
his  action,  and  the  protection  of  the  bankrupt  certificate 
is  destroyed  by  proof  of  facts  that  can  not  be  rebutted  or 
explained.  A  man  may  be  never  so  free  from  fraud,  and 
yet  he  is  always  in  danger  of  ruinous  and  disgraceful  liti- 
gation by  one,  or  a  combination  of  creditors.  Three  years 
are  allowed  to  reach  the  guilty,  but  for  the  safety  of  the 
innocent  the  certificate  imports  absolute  verity  and  fairness 
after  that  time. 

An  examination  of  the  bankrupt  acts  of  1800, 1841,  and 
18G7,  and  a  comparison  of  the  sections  of  the  several  acts 
defining  the  effect  of  the  certificate,  and  the  grounds  upon 
which  it  may  be  attacked,  and  the  mode  of  attack,  and  the 
forum  where  attacked,  can  not  fail  to  satisfy  the  court  that 
the  judgment  must  be  affirmed. 

The  case  of  Corey  v.  Ripley,  57  Maine,  69,  settles  the 
question. 

PETERS,  J. — There  is  but  one  question  presented  by 
the  record  in  this  case,  and  but  one  that  has  been  argued 
by  the  learned  counsel  in  their  briefs  submitted  to  the 
coui't.  That  question  is  this :  Can  the  validity  of  the  dis- 
charge of  a  bankrupt  be  assailed  for  fraud  in  a  State  court, 
without  first  contesting  its  validity  in  the  federal  court  in 
which  the  certifiicate  of  discharge  had  been  granted  ?  This 
important  question  depends,  for  its  solution,  upon  the  con- 
struction of  the  act  of  congress  authorizing  the  discharge. 
The  law  is  entitled,  "An  act  to  establish  a  uniform  system 
of  bankruptcy  throughout  the  United  States,"  approved 
March  2,  1867,  and  went  into  operation  on  the  first  day  of 
June  of  the  same  year. — U.  S.  Stat,  at  Large,  1866-7,  p.  517, 
ch,  176,  §§  1,  50 ;  Martin  v,  ^e^ry^ 37  C^,    Under  this  act» 
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the  federal  courts  alone  have  the  exclusive  jurisdiction  of  all 
matters  and  proceedings  in  bankruptcy.^ —  Van  Nostrand  v. 
Carr,  30  Md.  This  prescribes  the  parties,  the  mode  of 
proceeding,  and  the  form  and  effect  of  the  discharge.  It 
also  fixes  the  grounds  upon  which  the  certificate  shall  be 
denied,  and  the  grounds  upon  which  the  discharge  shall  be 
set  aside  and  annulled,  after  it  has  been  granted;  pre- 
sc5ribes  the  court  in  which  the  validity  of  the  discharge 
shall  be  contested,  the  practice  to  be  observed  in  the  con- 
test, and  Hmits  the  time  within  which  the  contest  shall  be 
made. — Act  of  Cong,  svpra,  §§  1,  29,  32,  34.  This  cames 
to  the  federal  courts  the  final  jurisdiction  of  all  questions 
arising  upon  the  vahdity  of  the  discharge,  with  the  same 
exclusive  power  that  it  does  the  authority  to  grant  the  dis- 
charge in  the  first  instance.  This  would  be  useless,  unless 
the  jurisdiction  is  exclusive  and  final.  There  can  be  no 
doubt  that  the  congress  has  this  power  to  confine  this  contest 
to  the  federal  courts.  The  power  over  bankruptcies  is  ple- 
nary and  unlimited  in  the  general  government.  It  is  given 
in  these  words :  "  The  congress  shall  have  power  "  "to  estab- 
lish uniform  laws  on  the  subject  of  bankruptcies  through- 
out the  United  States."— Const.  U.  S.  Art.  I,  §  8,  cl.  4. 
The  law  to  contest  the  discharge  for  fraud  is  found  in  the 
34th  section  of  the  above  quoted  act.  It  is  this :  "  Sec.  34. 
And  be  it  further  enacted.  That  a  discharge  duly  granted 
under  this  act  shall,  with  the  exceptions  aforesaid,  release 
the  bankrupt  from  all  debts,  claims,  liabHities,  and  de- 
mands which  were  or  might  have  been  proved  against  his 
estate  in  bankruptcy,  and  may  be  pleaded  by  a  simple 
averment  that,  on  the  day  of  its  date,  such  discharge  was 
granted  to  him,  setting  the  same  forth  in  ha^c  verba,  as  a 
full  and  complete  bar  to  all  suits  brought  on  any  such 
debts,  claims,  liabihties,  or  demands,  and  the  certificate 
shall  be  conclusive  evidence  in  favor  of  such  bankrupt  of 
the  fact  and  the  regularity  of  such  discharge ;  Alivays  pro- 
vided, That  any  creditor  or  creditors  of  such  bankrupt, 
whose  debt  was  proved  or  provable  against  the  estate  in 
bankruptcy,  who  shall  see  fit  to  contest  the  validity  of 
such  discharge  on  the  ground  that  it  was  fraudulently  ob- 
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tained,  may  at  any  time  within  two  years  after  the  date 
thereof,  apply  to  the  court  which  granted  it,  to  set  aside 
and  annul  the  same.  Said  application  shall  be  in  writing, 
shall  specify  which  in  particular  of  the  several  acts  men- 
tioned in  section  twenty-nine  it  is  intended  to  give  evidence 
of  against  the  bankrupt,  setting  forth  the  grounds  of  avoid- 
ance, and  no  evidence  shall  be  admitted  as  to  any  other  of 
said  acts ;  but  said  application  shall  be  subject  to  amend- 
ment at  the  discretion  of  the  court.  The  court  shall  cause 
reasonable  notice  of  said  application  to  be  given  to  said 
bankrupt,  and  to  order  him  to  appear  and  answer  the  same 
within  such  time  as  to  the  court  shaU  seem  fit  and  proper. 
If,  upon  the  hearing  of  said  parties,  the  court  shall  find 
that  the  fraudulent  acts,  or  any  of  them,  are  proved,  and 
that  said  creditor  or  creditors  had  no  knowledge  of  the 
same  until  after  the  granting  of  said  discharge,  judgment 
shall  be  given  in  favor  of  such  creditor  or  creditors,  and 
the  discharge  of  said  bankrupt  shall  be  set  aside  and  an- 
nulled. But,  if  said  court  shall  find  that  said  fraudulent 
acts,  and  all  of  them  set  forth  as  aforesaid,  are  not  proved, 
or  that  they  were  known  to  said  creditor  or  creditors  before 
the  granting  of  said  discharge,  then  judgment  shall  be 
rendered  in  favor  of  the  bankrupt,  and  the  validity  of  his; 
discharge  shall  not  be  affected  by  said  proceedings." — Act 
of  Cong,  supra,  §  34.  This  section  is  the  law  as  to  the 
effect  of  the  discharge,  the  evidence  of  it,  and  the  mode  of 
pleading  it,  and  of  the  grounds,  the  fomm,  and  the  manner 
of  its  contest,  and  the  effect  of  the  decision  on  the  con- 
test. There  can  be  no  doubt  that  the  dischai^e  is  final 
and  conclusive,  unless  it  is  contested  in  the  time  and  the 
manner  prescribed.  This  is  the  express  language  of  the 
law.  Where  the  proceeding  is  statutory,  and  the  thing  to 
be  done,  and  the  mode  in  which  it  shall  be  done,  are  pre- 
scribed, the  mode  is  imperative  and  exclusive. — Smith 
Constr.,  Ist  ed.  p.  654,  §  508.  The  power  to  set  aside  and 
annul  the  discharge  being  vested  by  law  in  the  federal 
courts,  it  can  not  be  exercised  by  the  State  courts,  because 
the  jurisdiction  is  exclusive. — Slociim  v.  Mayhcrry,  2  Whea. 
1 ;  Gdston  v.  Hoyt,  3  Whea.  246 ;  Const.  U.  S.  Art  in,  §  2  ; 
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Pasch.  Annot.  Const,  p.  191.  The  only  defense  that  can 
be  raised  in  the  State  courts  is,  whether  any  discharge  has 
been  regularly  granted  to  the  party  relying  upon  the  plea 
of  bankruptcy.  And  the  certificate  is  made  the  exclusive 
evidence  in  favor  of  the  bankprupt  of  the  fact  of  the  dis- 
charge, and  the  regularity  of  the  discharge.  The  State 
court  can  not,  then,  go  behind  this,  unless  it  appears  that 
the  discharge  has  been  set  aside  and  annulled  by  a  proper 
proceeding  m  the  federal  court.  It  seems  to  me  that  the 
language  and  the  purpose  of  the  statute  above  quoted  can 
have  no  other  rational  interpretation.  This  gives  uniform- 
ity and  certainty  to  the  system,  and  to  the  laws  which 
govern  it.  And  this  is  one  of  the  purposes  of  the  act.  It 
is  not  Hkely,  in  the  event  that  a  State  court  should  adjudi- 
cate the  question  of  the  validity  of  a  bankrupt's  discharge, 
that  any  attention  to  such  an  adjudication  would  be  given 
in  the  federal  courts  upon  a  recurrence  of  the  same  ques- 
tion there.  The  federal  courts  being  clothed  with  the 
power  to  make  the  adjudication,  would  make  it  in  their 
own  way,  without  regard  to  any  action  of  the  State  courts. 
The  one  might  settle  the  same  question  in  one  way,  and 
the  other  might  settle  it  in  a  different  way.  This  would  be 
such  a  coUision  of  jurisdiction  as  would  destroy  the  uni- 
formity and  harmony  of  the  law.  1  his  would  be  in  direct 
contradiction  to  the  object  of  the  statute.  I  therefore 
think  that  the  act  of  congress  vests  in  the  federal  courts 
the  sole  and  exclusive  power  to  contest  the  validity  of  the 
discharge  for  fraud,  or  for  any  other  reason,  and  this  neces- 
sarily excludes  the  jurisdiction  of  the  coiu'ts  of  the  States. 
The  general  government  had  the  power  to  do  this,  and  the 
language  of  the  act  shows  that  it  has  been  done,  and  was, 
properly,  intended  to  be  done. — Corey  v.  Ripley,  57  Me.  69. 
The  judgment  of  the  court  beloAV  is  therefore  affirmed^ 
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MILLER   vs.    MAYOR  AND  ALDERMEN,    &c.    OF 

MOBILE. 

[bill  in  XQUITT  fob  IKJUKCTIOH.] 

1.  Injunction  ;  when  will  lie  to  reatrain  opening  street  iy  municipal  corpo- 
ration.— An  injunction  will  lie,  at  the  suit  of  the  proprietor,  to  rebtrain 
a  municipal  corporation  from  opening  a  new  street  on  his  land,  and 
collecting  a  sum  of  money  oat  of  him,  assesRed  as  his  benefit  of  the 
proposed  improvement,  and  his  contribution  to  the  cost  of  opening  the 
street,  when  the  proceedings  of  the  corporation  appear  to  l>e  regular, 
and  their  invalidity  is  to  be  shown  by  extrinsic  evidence, 

2.  Mobile,  §  94  of  charter  of;  unconstitutional.— Action  94  of  the  charter 
of  Mobile  city  violates  Art.  XIII,  §  15,  of  the  State  Constitution,  which 
prohibits  the  appropriation  of  a  right  of  way  to  the  use  of  a  corpora- 
tion, without  full  compensation  in  money,  irrespective  of  any  benefit 
to  be  derived,  ko. 

Appeal  from  Chancery  Court  of  Mobile. 
Heard  before  Hon.  A.  W.  Dillaed. 

The  facts  are  sufficiently  stated  in  the  opinion. 

E.  S.  Dargan,  for  appellant. 

Raphael  Semmes  and  O.  J.  Semmes,  contra. — 1.  The 
assessment  against  MUler  was  an  exercise  of  the 
taxing  power.  It  was,  in  no  sense,  the  taking  of  private 
property  for  public  use,  by  right  of  eminent  domain.  No 
more  money  was  taken  from  Miller  than  his  proper  share 
of  contribution  to  a  pubhc  burthen.  When  property  is 
taken  by  right  of  eminent  domain,  something  more  than 
the  owner's  share  of  contribution  is  taken. 

2.  This  mode  of  taxing  the  citizen  is  constitutional,  and 
when  his  money  is  taken  from  him,  by  the  usual  machinery 
of  tax  laws,  it  is  taken  from  him  by  "  due  process  of  law." 
The  People  v.  Mayor,  etc.  of  Brooklyn,  4  Comstock,  419 ; 
37  New  York  Rep.  267. 
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3.  It  was  not  necessary  that  the  owners  of  the  property, 
to  the  extent  of  one-fourth  in  value,  on  each  side  of  the  pro- 
posed street  should  petition.  It  was  sufficient  if  the  own- 
ers of  one-fourth  in  value  of  the  property  petitioned,  with- 
out reference  to  the  question  whether  their  property  lay  on 
one  or  both  sides  of  the  street.  In  this  respect  section  94 
of  the  charter  differs  from  section  58,  commented  upon  by 
this  court  in  another  case. 

4.  The  jury  was  a  jury  of  assessment  merely,  and  not 
assembled  to  condemn  private  property  to  public  uses; 
and  when  tax  assessors  assess  property  it  is  not  necessarj'" 
that  the  owner  of  the  property  should  have  notice,  or  be 
present.  The  act  (charter,  section  94,)  under  which  this 
proceeding  was  had,  requires  the  mayor  to  give  notice, 
through  the  newspapers,  of  the  petition,  and  of  the  pro- 
posed improvement,  but  it  does  not  require  him  to  give 
notice  of  the  impanneling  of  the  jury  of  assessment,  and 
such  notice  only  as  the  act  requires  is  sufficient. — 15  Wen- 
deU,  374. 

5.  The  impanneling  of  the  first  jury  did  not  exhaust  the 
power  of  assessment.  If,  for  any  reason,  this  jury  did  not 
do  all  that  was  necessary — if,  for  instance,  it  was  found 
that  the  improvement  had  or  would  cost  more  than  the 
estimate,  a  second  jury  might  be  impanneled  to  assess  the 
deficiency.  The  labors  of  the  second  jury  were,  in  fact, 
but  the  continuation  of  the  labors  of  the  first,  in  and  about 
the  same  subject  matter. — 29  New  York  Rep.  198. 

6.  It  is  a  perversion  of  terms  to  say  that  the  levy  of  a 
tax  casts  a  cloud  upon  the  title  of  the  real  estate,  upon 
which  it  becomes  a  lien.  It  is  no  more  a  cloud  than  any 
other  legal  incumbrance  ;  and  if  this  alone  were  a  ground 
of  equitable  jurisdiction,  it  would  break  down  all  the  bar- 
riers between  courts  of  law  and  courts  of  equity. 

7.  The  question  whether  Miller  was  damaged,  or  bene- 
fited, and  if  benefited,  whether  the  assessment  was  ex- 
cessive, cannot  be  considered  in  this  court.  These  are 
matters  of  fact,  whicli  have  been  passed  upon  by  a  jury. 

8.  The  injunction  was  improvidently  issued  in  this  case, 
and  was  properly  dissolved  and  the  bill  dismissed  upon  the 
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hearing  by  the  court  below.  There  was,  in  short,  no 
ground  on  which  appellant  could  claim  to  go  into  a  court 
of  chancery  for  reHef ;  his  remedy,  if  he  was  damaged, 
being  adequate  and  complete  at  law.  Even  if  it  be  ad- 
mitted that  the  tax  was  illegally  assessed,  this,  of  itself, 
does  not  entitle  the  party  aggrieved  to  seek  redress  in  a 
court  of  chancery,  and  the  courts  will  discourage  such  at- 
tempts to  stop  the  wheels  of  government  by  tax-payers. 
25  New  York  Rep.  312,  and  cases  therein  cited. 

B.  F.  SAEFOLD,  J.— The  bill  of  the  appeUant  was  dis- 
missed on  the  ground  of  adequate  remedy  at  law.  He 
complained  that  the  appellees,  under  the  authority  of  the 
94th  section  of  the  charter  of  Mobile  city,  and  in  pre- 
tended compliance  with  it,  ordered  a  new  street  to  be 
opened  through  a  lot  belonging  to  him,  and  appointed  a 
jury  to  ascertain  and  assess  ^the  damages  and  benefits  to 
result  from  it  to  the  adjacent  proprietors,  without  notice  to 
them,  and  that  they  determined  he  would  be  benefited  one 
hundred  and  seventy-five  dollars.  They  returned  this  ver- 
dict to  the  said  defendants,  who  were  about  to  open  the 
street,  and  collect  the  above  sum  of  money  from  him  in 
the  manner  prescribed  by  the  charter.  He  alleged  that 
only  one  of  those  who  made  the  application  owned  any 
land  adjacent  to  the  proposed  street,  and  he  owned  less 
than  one-fourth.  He  prayed  for  an  injunction  against  the 
opening  of  the  street  and  the  collection  of  the  money. 

The  defendants  admitted  the  truth  of  the  statements  in 
the  bill,  but  denied  that  they  entitled  the  complainant  to 
the  relief  sought. 

Section  94  of  the  charter  authorizes  the  defendants  to 
make  a  new  street  upon  the  written  apphcation  of  the  own- 
ers at  least  one-fourth  in  quantity  of  the  property  through 
or  over  which  the  new  street  is  desired  to  be  made.  But 
it  is  to  be  done  at  the  expense  of  those  whose  property  is 
benefited  by  and  adjacent  to  the  street.  A  jury  is  to  as- 
certain and  assess  this  benefit  to  each  proprietor,  and  the 
amount  assessed  is  to  be  a  Uen  on  his  said  property,  and 
collectible  as  the  taxes  on  real  estate  are  to  be  collected 
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under  the  charter.  The  charter  makes  the  assessed  taxes 
a  judgment,  and  authorizes  a  sale  of  either  real  or  per- 
sonal property  for  their  payment. — §§  38,  39.  The  bene- 
fited parties  are  required  to  contribute  to  the  expense  of 
the  street,  although  the  forms  prescribed  by  the  said  sec- 
tion 91  may  not  have  been  strictly  complied  with.  The 
request,  and  the  ordinance  complying  with  it,  are  alone  to 
be  deemed  essential  to  create  the  claim  for  contribution. 

I  do  not  know  that  any  definite  line  of  separation  can 
be  drawn  between  the  jurisdictions  of  laAV  and  equity  in 
matters  of  this  sort.  The  general  rule  is,  that  the  correc- 
tion of  errors  in  the  proceedings  of  such  inferior  jurisdic- 
tions is  matter  of  legal  cognizance,  and  probably  under 
our  loose  system  of  practice,  a  certiorari  to  the  circuit 
court  would  procure  a  reversal  of  what  has  been  done  in 
this  case.  But  there  are  three  recognized  exceptions  to 
tliis  rule  :  1st,  where  the  proceedings  in  the  subordinate 
tribunal  will  necessarily  lead  to  a  multiplicity  of  actions  ; 
2d,  where  they  lead  in  their  execution  to  the  commission 
of  irreparable  injury  to  the  freehold  ;  3d,  where  the  claim 
of  the  adverse  party  to  the  land  is  valid  upon  the  face  of 
the  instrument,  or  the  proceedings  sought  to  be  set  aside, 
and  extrinsic  facts  are  necessary  to  be  proved  in  order  to 
establish  the  invalidity  or  illegality. 

This  case  may  properly  come  within  the  third  exception. 
A  number  of  citizens  signed  the  application  for  the  open- 
ing of  the  street.  It  is  denied  that  they  were  proprietors 
of  one-fourth  in  quantity  of  the  adjacent  lands.  This  is 
an  extrinsic  fact  necessary  to  be  proved.  It  was  essential 
that  they  should  be. 

The  complainant  also  denies  that  he  was  benefited  one 
hundred  and  seventy-five  dollars,  and  claims  that  he  was 
injured  several  hundred  dollars.  These  facts  require  ex- 
ternal proof,  while  the  contrary  appears  upon  the  proceed- 
ings. Baldwin  v.  City  of  Buffalo,  29  Barb.  396,  was  very 
similar  to  this  case,  and  the  court  reviewed  the  case  of 
BrooMyn  v.  Meserole,  26  Wend.  132,  in  which  it  was  held 
that  an  injunction  was  not  the  proper  remedy,  and  also  the 
case  of  Hey  wood  v.  City  of  Buffalo,  14  New  York  Beports, 
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634,  the  principles  of  which  it  adopted.  While  it  is  en- 
tirely proper  to  preserve  the  two  systems  of  jurisprudence 
distinct,  it  is  impossible  to  keep  them  from  trenching  upon 
each  other,  and  justice  and  the  reasonable  satisfaction  of 
the  people  are  more  to  be  desired. 

Section  94  of  the  charter  violates  Article  XIII,  §  5,  of 
the  State  Constitution,  which  prohibits  any  appropriation 
of  a  right  of  way  to  the  use  of  a  corporation  until  full 
compensation  be  first  made  in  money,  or  secured  by  a  de- 
posit of  money,  to  the  owner,  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such  corporation,  the 
compensation  to  be  ascertained  by  a  jury  of  twelve  men 
in  a  court  of  record. 

The  decree  is  reversed,  and  a  decree  will  be  rendered  in 
this  court  granting  the  relief  prayed  for. 


BUSH  vs.  GLOVEB. 

[ST.VTtJTOBY  ACTION  FOB  BECOYEBT  OF  LAKD,] 

K  Complaint;  neceasary  avermenta  of. — A  complaint  in  an  action  for  tho 
recovery  of  land,  whether  under  the  statute  or  at  common  law,  must 
ellege  that  the  plaintiff  was  in  possession  of  the  premises  sued  for, 

'  (describing  them,)  and  that,  a'ter  his  right  accrued,  the  defendant  en- 
tered thereupon,  and  unlawfully  withholds  and  detains  the  same.  If 
it  fails  to  do  this  it  is  bad  on  demurrer. — Rev.  Code,  §  2611 ;  Rev.  Code, 
Forms,  p.  677. 

2.  Jwigment  hy  default,  rendered  since  the  war  on  sammons  issued  and 
serced  during  the  war,  not  a  nullity. — A  judgment  of  a  circtiit  court  of 
this  State,  rendered  on  :)d  September,  18(i6,  during  the  existence  of 
the  provisional  government,  founded  upon  a  summons  issued  from  a 
rebel  court  in  this  State  on  the  8th  day  of  February,  18GI,  and  served 
upon  the  defendant  by  the  rebel  authorities,  though  such  judgment  be 
tak«n  by  default,  is  not  a  nullity. 

3.  Sfttriff'e  sale  ;  validity  of  under  such  judgment — A  sale  of  lands  made 
by  the  sheriff  under  authority  of  an  execution  issued  on  such  a  judg- 
ment, and  regularly  conducted,  is  valid,  and  the  sheriff's  deed  conveys 
to  the  purchaser  such  title  as  could  pass  by  the  sale. 
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4.  Charge;  if  asked  for  in  writing,  should  be  given  or  refused. — Tbe  right 
to  have  a  written  charge  given  or  refused  is  pereiuptury,  and  it  leaves 
no  discretion  in  the  court,  and  the  judge  should  do  his  dutif  as  pre- 
scribed.— Kev.  Code,  §  2756. 

Appeal  from  Circuit  Court  of  Choctaw. 
Tried  before  Hon.  Luther  R.  Smith. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Smith  &  Smith,  and  Walker  &  Murphey,  for  appellant. 
The  demurrer  to  the  complaint  should  have  been  sus- 
tained, on  account  of  its  non-conformity  to  the  form  laid 
down  in  the  Revised  Code,  p.  677. 

The  judgment  rendered  September  3,  1866,  in  favor  of 
Hale,  adm'r,  v.  McLean  et  al.,  is  void.  It  is  a  judgment  by 
default  rendered  after  the  war,  upon  a  summons  issued  Feb- 
ruary 8, 1861,  and  executed  February  12,  1861,  by  the  sher- 
iff of  Choctaw  county.  The  clerk  issuing,  and  the  sheriff 
serving  the  summons,  must  be  regarded  in  the  light  of  offi- 
cers of  a  foreign  government ;  and  as  there  was  no  appear- 
ance, it  is  void. — Bibb  <&  Falhier  v.  Avery,  45  Ala.  791. 

It  was  also  void  because  rendered  in  favor  of  an  admin- 
istrator appointed  by  the  judge  of  probate  of  Choctaw 
county  in  1863. — Bibb  d:  Falhner  v.  Avery,  supra.  The 
judgment  being  void,  aU  proceedings  subsequent  thereto 
are  void. 

For  a  portion  of  the  lands  appellant  had  only  a  bond  for 
titles,  not  having  paid  the  purchase-money.  This  land  was 
not  subject  to  execution,  and  it  was  competent  for  appel- 
lant to  show  that  fact. — Cook  dt  Hardy  v.  Webb,  18  Ala. 
Rep.  810;  Wilson  v.  Beard,  19  Ala.  B.  629 ;  You  v.  Flinn, 
34  Ala.  409. 

Glover  &  Coleman,  with  whom  were  Brooks,  Haralson 
<fe  Roy,  contra. — A  plaintiff  in  ejectment  must  prove — 1st, 
that  he  had  the  legal  estate  in  the  premises  at  the  time  of 
the  demise  laid  in  the  declaration,  and  the  right  of  equity ; 
and,  2d,  that  the  defendant  was  in  possession  at  the  time 
of  the  service  of  the  writ  in  ejectment. — 2  Greenl.  Ev.  §  319. 
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The  legal  estate  of  the  plaintiff  in  the  lands  sued  for  is 
shown  in  the  judgment  rendered,  execution  thereon,  levy, 
the  sheriff's  deed  to  the  lands,  and  the  possession  of  the 
defendant.  These  are  sufficient. —  Ware  v.  Bradford,  2  Ala. 
676 ;  Levi  v.  Powell,  5  Ala.  58 ;'  Smith  v.  Houston,  16  Ala. 
Ill;  Cook  &  Hardy  v.  Webb,  18  Ala.  812;  4  Wheat.  506; 
4  Curtis,  455;  16  Ala.  642. 

Appellant's  objection  to  tiie  validity  of  the  judgment 
can  not  be  sustained,  for  it  was  rendered  by  a  competent 
court ;  nor  can  his  objection  to  the  execution  thereon,  or 
the  sheriff's  deed,  be  allowed. — Ord.  26  Const,  Conv.  1865, 
§  1,  Eev.  Code,  p.  58 ;  PoweU  v.  Boone  &  Booth,  43  Ala.  460. 

Besides,  proof  of  the  judgment  was  unnecessary ;  it  was 
sufficient  to  show  the  execution  and  the  sale  under  it.  If 
the  execution  was  not  supported  by  a  proper  judgment,  de- 
fendant should  have  moved  to  set  it  aside ;  otherwise,  the 
presumption  is  in  favor  of  its  regularity. — 3  Greenl.  Ev. 
§  316;  6  Ala.  224;  2  Ala.  282;  13  Ala.  289;  22  Ala.  365  ; 
39  Ala.  131. 

And  the  sheriff's  deed,  in  like  manner,  can  only  be 
avoided  by  timely  application  to  have  the  sale  set  aside  for 
fraud  or  irregularity ;  it  can  not  be  collaterally  attacked. 
Hubbard  v.  McCuUom,  6  Ala.  R.  221 ;  Wa7-e  v.  Bradford^ 
2  Ala.  682;  McKaskiU  v.  Lee,  39  Ala.  131;  19  Ala.  194; 
16  Ala.  522 ;  5  Ala.  55. 

Plaintiff,  by  showing  his  title  to  the  property,  also  shows 
his  right  of  entry.  The  possession  by  appellant  of  the 
property  at  the  time  of  the  judgment  and  levy,  raises  the 
presumption  of  ownership  in  him ;  the  law  will  not  presume 
him  a  trespasser. 

The  plea  of  not  guilty  is  an  admission  of  possession  at 
the  time  the  suit  was  commenced. — Rev.  Code,  §  2614 ;  King 
V.  Kent's  Heirs,  29  Ala.  555. 

Defendant  may  show  that  he  holds  a  bond  for' titles  only, 
and  that  he  has  paid  only  a  part  of  the  purchase-money ; 
but  if  he  holds  such  a  bond,  and  has  paid  all  the  purchase- 
money,  he  has  a  perfect  equity,  and  it  is  subjected  to  exe- 
cution.— Revised  Code,  §  2871 ;  Cook  d  Hardy  v.  Webb, 
18  Ala.  813. 
12 
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If  defendant  is  aggi-ieved,  he  has  his  remedy  against  the 
sheriff.— 6  Ala.  224;  2  Ala.  682. 

After  the  sale,  defendant's  entire  interest  in  the  property 
is  gone,  except  the  right  to  redeem. — 27  Ala.  193 ;  34  Ala. 
415 ;  5  Ala.  727 ;  2  Port.  482. 

That  defendant  had  such  an  interest  in  the  property  as 
is  subject  to  levy  and  sale,  may  be  shown  by  possession  and 
acts  of  ownership. — 18  Ala.  812. 

The  e\ddence  fully  sustains  it  in  this  case ;  the  charge  of 
the  court  on  this  point  was  specific,  and  the  finding  of  the 
jury  in  strict  accordance  with  the  law  and  the  charge  given. 

PETEES,  J. — This  is  a  statutory  action  for  the  recovery 
of  land,  in  the  nature  of  action  of  ejectment*  The  suit  is 
brought  on  a  title  derived  from  a  sheriff's  deed.  The 
complaint  was  demurred  to.  The  statement  of  the  cause 
of  action  is  in  the  following  words :  "  The  plaintiff  sues  to 
recover  the  following  tracts  of  land:  The  north  half  of 
north-east  quarter  of  section  twenty-three,  the  north  half 
of  the  north-west  quarter  of  section  twenty-three,  the  east 
haK  of  the  north-east  quarter  of  section  twenty-two,  the 
south-west  ■  quarter  of  the  south-east  quarter  of  section 
fourteen,  the  east  half  of  the  south-west  quarter  of  section 
fourteen,  the  north-west  quarter  of  the  south-east  quarter 
of  section  fourteen,  all  in  township  twelve,  range  two,  west, 
which  lands  were  sold  under  an  execution  against  the  said 
.defendant,  as  his  property,  by  the  sheriff  of  Choctaw 
county  aforesaid,  and  purchased  by  the  plaintiff;  which 
said  lands  the  said  defendant  unlawfully  withholds  from 
the  plaintiff,  and  detains  the  same,  together  with  five  hun- 
dred dollars  for  the  detention  thereof."  The  grounds  of 
demurrer  were,  the  complaint  did  not  allege  "that  the 
plaintiff  was  in  possession  of  the  land,  according  to  the 
form  laid  down  in  the  Code,"  and  tliat  the  complaint  was 
"otherwise  informal  and  insufficient."  This  demurrer  was 
overruled.  And  the  defendant  pleaded  not  guilty,  and 
went  to  trial  by  a  jury  on  this  plea.  It  further  appears 
from  a  bill  of  exceptions  taken  on  the  trial  below,  that  the 
plaintiffs  derived  their  title  to  the  land  in  controversy  from 
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a  sheriff's  deed,  made  under  authority  of  an  execution 
issued  on  a  judgment  of  the  circuit  court  of  Choctaw 
county,  in  this  State,  rendered  at  the  fall  term  thereof,  on 
the  third  day  of  Sptember,  1866.  This  judgment  was  by 
default.  And  it  appeared  from  the  record,  that  the  only 
notice  which  the  defendant  had  of  the  proceedings,  was 
the  service  of  a  summons  purporting  to  have  been  issued 
out  of  the  circuit  court  of  said  county  of  Choctaw,  on  the 
8th  day  of  February,  1861,  upon  a  complaint  founded  on 
a  promissory  note  made  on  the  1st  day  of  January,  1859, 
and  payable  on  the  1st  day  of  January,  1860,  for  the  pay- 
ment of  $385.  It  also  appeared  that  the  plaintiff  in  said 
suit  had  died  after  the  commencement  of  the  same,  and 
that  it  had  been  revived  on  the  day  judgment  was  rendered 
in  the  name  of  his  pereonal  representative,  who  had  been 
appointed  as  such  representative  by  the  rebel  probate 
court  sitting  in  said  county  of  Choctaw  in  1863.  And  for 
these  reasons,  the  judgment  of  the  3d  of  September,  1866, 
was  objected  to  by  the  defendant  in  this  suit,  on  the  trial 
below ;  but  the  objection  was  overruled  by  the  court,  and 
the  said  defendant  excepted.  There  were  many  other  ob- 
jections made  during  the  trial,  and  reserved  in  the  bill  of 
exceptions,  which  need  not  be  more  particularly  enumera- 
ted. On  the  trial  below  there  was  a  verdict  and  judgment 
for  the  plaintiffs,  and  the  defendant  in  that  court  biings 
the  case  here  on  appeal 

The  demurrer  to  the  complaint  will  be  first  considered. 
This  is  an  action  for  the  recovery  of  the  possession  of 
lands,  instituted  under  the  statute.  In  such  case,  the  Code 
directs  how  the  suit  shall  be  brought,  and  prescribes  that 
in  such  cases,  the  law  now  in  force  in  relation  to  actions  of 
ejectment,  except  so  far  as  relates  to  the  fictitious  proceed- 
ings therein,  or  except  so  far  as  the  same  is  changed  by 
the  Code,  is  applicable  thereto. — Revised  Code,  §  2610. 
In  tliis  statutory  action,  it  is  sufficient  for  the  plaintiff  to 
allege  in  his  complaint,  tJiat  he  ivas  possessed  of  the  premises 
sued  for,  describing  the  same  by  its  description  at  the  land 
office ;  or  when  that  can  not  be  done,  by  metes  and  bounds, 
or  other  appropriate  designation,  and  that  after  his  I'ight 
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accrued,  the  defendant  entered  thereupon,  and  unlawfully 
withholds  and  detains  the  same. — Revised  Code,  §  2611. 
The  language  in  italics  is  carried  into  the  form  of  com- 
plaint prescribed  in  the  schedule  of  forms  appended  to  the 
Code.     The  form  there  given  is  as  follows :  "  The  plaintiff 

sues  to  recover  the  following  tract  of  land  :  ,  of  which 

he  teas  possessed  hefoi'e  the  commencement  of  this  suit,  and 
after  such  possession  aca'ued,  the  defendant  entered  thereupon, 
and  unlawfully  withholds  and  detains  the  same,  together," 
<fec. — Revised  Code,  p.  677,  App.  of  Forms.  A  comparison 
will  show  that  the  portion  of  the  statute  and  the  above 
cited  form  printed  in  italics  is  left  out  of  the  complaint  in 
this  case.  Such  a  defective  complaint  does  not  bring  the 
statement  of  facts  necessary  in  such  a  pleading  within  the 
requirements  of  the  statute,  either  in  words  or  in  sub- 
stance. It  is  therefore  insufficient. — Revised  Code,  §  2629. 
The  complaint  also  fails  to  show  that  the  lands  sued  for 
are  situated  in  this  State,  with  any  technical  degree  of  cer- 
tainty. The  demurrer  ought,  therefore,  to  have  been  al- 
lowed, and  the  court  erred  in  overruling  it.  Nor  is  the 
complaint  in  this  case  sufficient  as  a  declaration  at  common 
law  in  an  action  of  ejectment. — 1  Chit.  PI.  p.  187,  marg.; 
2  ib.  pp.  877,  878 ;  3  Bla.  Com.  p.  199,  marg.;  3  ib.,  app. 
No.  II,  p.  356;  Rev.  Code,  §  2621. 

The  question  next  of  importance  is  the  character  of  the 
judgment  of  the  circuit  court  of  September  3d,  1866.  I 
have  constantly  felt  very  grave  difficulty  in  coming  to  the 
conclusion  that  the  courts,  without  legislative  authority, 
could  give  validity  to  the  acts  of  any  department  of  the 
illegal  government  maintained  in  this  State  during  the  su- 
premacy of  the  late  rebellion.  The  courts  of  this  country 
can  only  know  the  governments  of  the  States  which  have 
been  legally  constituted,  or  which  have  been  accepted  and 
ratified  as  such,  by  the  rightful  power  of  the  people,  ap- 
pointed by  them  for  that  purpose.  They  must  wait  until 
the  legislative  and  executive  authority  have  declared  what 
is  lawful  and  what  is  unlawful,  before  they  can  enforce  the 
former  and  suppress  the  latter.  Their  power  is  solely  to 
enforce  the  law,  and  not  to  make  it.     And  the  authority  by 
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which  a  government  is  constituted  and  its  duties  carried 
into  execution,  is  a  law — the  supreme  law  of  the  State. 

But  in  the  case  of  Martin  v.  Hewitt,  43  Ala.  418,  the 
principles  settled  by  this  court  recognize  some  validity  in 
the  judgments  of  the  rebel  courts.  And  the  ordinance 
No.  39  of  the  convention  of  this  State  of  1867  leaves  these 
judgments  in  force,  if  no  new  trial  is  applied  for  within 
twelve  months  from  the  adoption  of  this  ordinance. 
Pamph.  Acts,  1867,  pp.  186,  187.  This  time  is  extended 
by  the  act  of  the  general  assembly  of  this  State  of  Octo- 
ber 10,  1868,  until  the  26th  day  of  June,  1869.  These  de- 
crees of  the  rebel  courts  are  thus  treated  by  the  legislative 
authority  of  the  rightful  State  government  as  judgments. 
They  are  not  denounced  as  wholly  void  adjudications,  but 
they  are  adopted  as  "judgments,"  subject  to  be  opened, 
and  as  furnishing  the  basis  of  "  a  new  trial." — Pamph. 
Acts,  1868,  p.  269,  No.  48.  Then,  if  these  decrees  are  of 
any  force,  as  it  is  thus  settled  that  they  are,  the  process  on 
which  they  depend  can  not  justly  be  declared  to  be  of  no 
avail  and  utterly  worthless  for  any  purpose.  This  process 
is  sufficient  to  show  the  facts,  if  uncontradicted,  that  the 
defendant  had  notice  of  the  proceedings,  upon  which  the 
judgment  rests.  The  issuance  and  service  of  the  process 
from  the  rebel  courts  is  at  least  prima-facie  evidence  of 
notice  to  the  defendant,  and  if  it  is  permitted  to  remaia 
without  objection  until  after  the  judgment  in  the  court  of 
the  legal  and  rightful  government,  it  can  not  justly  be  re- 
garded other  than  an  irregular  and  defective  process  of 
notice,  and  if  the  defendant  does  not  object  to  it  before 
judgment  in  the  rightful  court,  he  must  be  held  to  waive 
exception  to  the  jurisdiction,  exercised  in  this  way  by  the 
rightful  and  legal  court.  Therefore,  a  judgment  based 
upon  notice  given  on  such  a  process  can  not,  for  that  rea- 
son alone,  be  treated  as  void. 

Then,  the  validity  of  the  judgment  of  the  circuit  court 
of  September  3,  18  J6,  depends  upon  the  rightful  exercise 
of  its  jurisdiction.  Jurisdiction  is  declared  to  be  the 
power  to  hear  and  determine  a  cause  pending  before  the 
judicial  officer  appointed  to  hear  ftud  to  determine  it,     "  It 
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is  coram  judice  whenever  a  case  is  presented  which  brings 
this  power  into  action."  "Any  movement  of  the  court," 
which  it  is  authorized  to  take,  "  is  necessarily  an  exercise 
of  jurisdiction." — Grignoris  Lessee  v.  Astor,  2  How.  319, 
338  ;  United  States  v.  Aredmdo,  6  Pet.  691,  709  ;  Ex  parte 
Tobias  WatJcins,  3  Pet.  193  ;  Kendall  v.  United  States,  12 
Pet.  524,  718 ;  Fourniqnet  v.  Perkins,  7  How.  160 ;  Doe  v. 
Eslava,  9  How.  421 ;  Sargeant  v.  State  Bank  of  Indiana^ 
12  How.  371 ;  Williams  v.  Gibbs,  17  How.  239.  Where 
the  court  has  authority  to  hear  the  parties,  and  to  give 
judgment  on  the  subject  matter  in  controversy  between 
them,  the  right  of  jurisdiction  is  complete  and  perfect,  and 
its  judgment,  in  such  a  case,  can  not  be  collaterally  im- 
peached or  inquired  into.  If  assailed  at  all,  it  must  be 
done,  generally,  by  a  direct  proceeding  on  writ  of  error  or 
appeal,  or  for  fraud,  or  what  amounts  to  fraud. — 3IilJer  v. 
United  States,  11  Wall.  268 ;  Ludlow  v.  Ramsay,  11  Wall. 
581 ;  Coopei'  v.  Reynolds,  10  Wall.  308,  315 ;  Satcher  v. 
Satcher,  41  Ala.  26,  and  cases  above  cited.  It  has  already 
been  shown  that  the  notice  to  the  defendant  was  not  void, 
and  if  unobjected  to,  it  brought  him  within  the  jurisdiction 
of  the  court.  And  there  is  no  question  of  the  power  of 
the  court  over  the  subject  matter  of  the  controversy.  The 
judgment  is  final.  It  concludes  the  controversy  between 
the  parties. — ^Bingh.  on  Judgments,  p.  12.  The  court  be- 
low did  not,  then,  err  in  giving  it  this  effect. —  Griffith  et  ah 
V.  Bogert  et  al.,  18  How.  158 ;  10  Pet.  449, 

A  single  other  point  needs  to  be  noticed  before  this 
opinion  is  concluded.  It  does  not  appear  that  the  charges 
asked  by  the  defendant  on  the  trial  below,  were  "  moved 
for  in  writing."  When  this  is  not  shown,  this  court  will 
not  presume,  against  the  correctness  of  the  action  of  the 
court  below,  that  they  were  so  moved  for  in  writing ;  and 
if  they  were  not,  the  court  might  justly  refuse  them. — Rev. 
Code,  §  2756.  In  such  case,  the  correctness  or  incorrect- 
ness of  the  charges  asked  will  not  be  considered.  But  if 
the  charges  are  moved  for  in  writing,  the  court  is  bound 
to  give  or  refuse  them  ;  an<i  it  is  the  duty  of  tlie  judge  to 
write  "  given"  or  *'  refused"  on  the  document  containing 
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the  charge,  and  sign  his  name  thereto,  and  the  written 
charge  thus  becomes  a  part  of  the  record  in  the  case,  and 
may  be  taken  by  the  jury  with  them  on  their  retirement. 
Rev.  Code,  §  2756.  If  the  court  fails  to  do  this,  it  is  error. 
It  is  the  right  of  the  party  moving  for  charges  in  writing, 
and  the  court  has  no  discretion  to  defeat  it. — Miller  v. 
Hampton,  37  Ala.  342  ;  P6ay  v.  McCaU,  37  Ala.  20  ;  Edgar 
V.  The  State,  43  Ala.  45,  53.  The  statute  is  peremptory, 
and  must  be  obeyed.  The  charges*  whether  given  or  re- 
fused, raise  no  question  on  the  statute  of  exemptions,  and 
that  statute  is  not  discussed  in  this  opinion. 
.  For  the  error  first  above  pointed  out  the  judgment  of 
the  court  below  is  reversed  and  remanded,  with  instruc- 
tions to  sustain  the  demurrer  to  the  complaint,  and  to  per- 
mit the  plaintiflF  in  the  court  below  to  amend  his  complaint 
as  may  be  alloAved  by  law. 


JONES'  HEIRS  vs.  WALKER. 

[bbai.  action  in  nature  of  ejectment.] 

1.  When  certified  copy  of  recorded  deed  is  admissible  evidence. — Under  eec- 
tion  1544,  Revised  Code,  a  subsequent  purchaser  of  land  may  give  in 
evidence  a  certified  copy  of  the  deed  to  his  vendor,  on  the  ground  that 
he  has  not  the  custody  of  the  original. 

2.  Judgments  of  former  county  courts  ;  how  certified  since  transfer  to  cir- 
cuit court. — A  transcript  of  the  proceedings  and  judgment  of  the 
county  court  of  Mobile  in  1840,  is  properly  certified  by  the  clerk  of  the 
circuit  court  of  Mobile  county. 

3.  Transcript  from  general  land-office;  when  admissible  evidence. — A  trans- 
cript from  the  general  land-ofl&ce  of  the  United  States  of  the  deed,  to 
the  patentee,  made  by  a  purchaser  from  an  Indian  reserve  under  the 
Indian  treaty  of  1832,  is  secondary  evidence,  and  admissible  only  when 
the  absence  of  the  original  is  properly  accounted  for. 

4.  Ejectment;  when  plaintiff  may  recorer. — lu  ejectment  the  plaintiff 
must  recover  on  the  strength  of  his  own  title.  He  is  defeated  if  the 
defendant,  not  being  estopped,  shows  a  superior  outstanding  title. 

5.  Indian  reservation  ;  title  of  purchaser  under  approved  contract. — A  pur-. 
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chaser  of  land  from  an  Indian  reserve,  with  the  approval  of  the  Presi- 
dent of  the  United  States,  acquired  such  an  interest  as  was  subject  to 
sale  under  execution  in  1852  ;  and  its  purchase  under  such  sale  con- 
ferred a  title  to  the  land  superior  to  a  patent  issued  to  a  purchaser  from 
him  subsequent  to  the  sale. 

6.  Ejectment ;  recovery  of  less  than  entire  interest. — The  plaintiff  in  eject- 
ment may  declare  for  the  entire  interest,  and  recover  an  undivided 
moiety, 

7.  Adverse  possession ;  does  not  run  against  United  States. — While  the  title 
to  land  remains  in  the  Federal  government,  there  can  be  no  adverse 
possession  of  it  which  ^ill  render  void  a  conveyance  made  by  the 
rightful  owner. 

Appeal  from  the  Circuit  Court  of  Macon. 

Tried  before  the  Hon.  F.  S.  Ferguson,  an  attorney  of 
the  court,  (Revised  Code,  §  758,)  in  consequence  of  the  in- 
competency of  the  presiding  judge,  who  was  disqualified 
by  interest. 

• 

This  action  was  brought  by  Seaborn  Jones  in  his  life- 
time, against  Mrs.  Mary  E.  Walker,  to  recover  the  posses- 
sion of  a  half-section  of  land  in  said  county ;  was  com- 
menced on  the  20th  November,  1862 ,  was  revived  in  the 
name  of  the  plaintiff's  heirs-at-law,  at  the  March  term, 
1870,  and  was  tried  at  that  term,  on  issue  joined  on  the 
plea  of  not  guilty.  In  consequence  of  the  rulings  of  the 
court  on  the  trial,  both  in  the  admission  and  rejection  of 
evidence,  and  in  the  charges  given  and  refused,  the  plain- 
tiffs were  compelled  to  take  a  non-suit,  which  they  here 
moved  to  set  aside,  ass%aing  as  error  the  several  rulings  of 
the  court  to  which  they  reserved  exceptions. 

The  land  in  controversy  was  the  reservation  of  a  Creek 
Indian,  under  the  treaty  made  between  the  United  States 
and  the  Creeks  in  1832.  The  plaintiffs  claimed  under  a 
patent  from  the  United  States  to  said  Seaborn  Jones, 
dated  the  7th  day  of  November,  1856.  This  patent  re- 
cited, that  one  of  the  Creek  Indians  "became  entitled,  un- 
der the  provisions  of  said  treaty,  out  of  the  lands  ceded  to 
the  United  States  by  said  treaty,"  to  the  lands  in  contro- 
versy ;  that  he  had  sold  and  conveyed  the  same  to  J.  W. 
Freeman  and  C.  P.  Zimmerman  ;  that  said  transfers  or 
contracts  had  been   approved  by  the  president  of    the 
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United  States,  but  the  original  approved  contracts  had 
been  lost  or  mislaid,  "  as  represented  by  proof  now  on  file 
in  the  general  land-office,"  and  had  been  transferred  by 
said  Freeman  and  Zimmerman  to  said  Seaborn  Jones; 
and  contained  a  proviso  in  these  words  :  "  Provided,  how- 
ever, that  if  the  said  contract,  appearing,  as  above  stated, 
to  be  lost  or  mislaid,  is  yet  in  existence,  and  the  hona-fide 
property  of  an  adverse  owner,  then  this  patent  is  void,  and 
of  no  effect."  The  defendant  deduced  title  imder  a  sher- 
iff's deed  to  one  Joshua  W.  Willis,  as  the  purchaser  at  an 
execution  sale,  on  the  first  Monday  in  October,  1852,  on  a 
judgment  in  favor  of  the  Branch  Bank  at  Mobile  against 
Fountain  &  Freeman,  of  which  firm  said  J.  W.  Freeman 
was  a  partner  ;  and  a  quit-claim  deed  from  said  Willis  to 
herself,  which  was  not  produced  on  the  trial,  but  was  ad- 
mitted to  have  been  accidentally  destroyed  by  fire. 

On  the  trial,  as  the  bill  of  exceptions  shows,  the  plain- 
tiffs offered  in  evidence  the  patent  to  their  ancestor,  Sea- 
bom  Jones ;  proved  the  defendant's  possession  of  the 
land,  under  claim  of  title  from  said  Willis,  from  1852  to  the 
day  of  the  trial ;  and  there  rested  th'eir  case.  The  defend- 
ant then  offered  in  evidence  a  certified  copy  of  the  sheriff's 
deed  to  WiUis,  and  a  certified  copy  of  the  judgment  and 
executions  thereon  in  the  case  of  the  Branch  Bank  at  Mo- 
bile against  said  Freeman.  The  judgment  in  that  case,  as  set 
out  in  said  transcript,  was  rendered  by  the  county  court  of 
Mobile,  on  the  3d  Monday  in  February,  1840,  in  a  sum- 
mary proceeding  by  notice  and  motion,  and  recited  that 
the  said  Branch  Bank  had  produced  and  proved  the  cer- 
tificate of  its  president  that*  the  debt  was  really  and  hona 
fide  the  property  of  the  bank ;  and  the  certificate  to  the 
transcript,  which  was  dated  the  21st  day  of  October,  1869, 
was  made  and  signed  by  the  clerk  of  the  circuit  court  of 
said  county.  "  The  plaintiffs  objected  to  the  admission  of 
said  transcript  as  evidence,  on  the  following  grounds  :  1st, 
because  the  court  had  no  jurisdiction  to  render  such  judg- 
ment, there  being  no  such  certificate  by  the  president  of 
said  Branch  Bank  as  was  necessary  to  give  the  court  juris- 
diction in   such   summary  proceeding;  2d,  because  the 
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record  is  irrelevant,  not  being  the  proceeding  in  such  a 
case  as  authorized  a  summary  judgment ;  3d,  because  the 
record  was  not  certified  by  any  officer  authorized  by  law  to 
certify  the  same  ;  and,  4th,  because  the  clerk  of  the  cu'cuit 
court  certified  said  paper  under  the  seal  of  the  circuit 
court,  instead  of  the  county  court,  in  which  the  judgment 
purported  to  have  been  rendered."  The  court  overruled 
each  of  said  objections,  and  allowed  the  evidence  to  be 
read ;  to  which  rulings  the  plaintiffs  excepted. 

"  The  defendant  then  offered  in  evidence  what  purported 
to  be  a  copy  of  a  deed  of  conveyance,  signed  by  John  W. 
Freeman  and  wife,  dated  the  10th  day  of  April,  1856,  with 
the  certificates  thereto  attached,  which  are  in  the  words 
and  figures  following."  (The  papers  here  copiei  in  the 
record  are  the  following :  1st,  a  quit-claim  deed  from  C.  P. 
Zimmerman  to  Seaborn  Jones,  for  the  lands  in  controversy, 
with  others,  dated  the  14th  May,  1855,  which  stated,  by 
way  of  recital,  that  said  Zimmerman  had  conveyed  all  his 
interest  in  said  lands  to  said  Seaborn  Jones,  in  1836,  or 
1837,  and  declared  that,  if  he  had  conveyed  any  of  the 
said  lands  to  any  other  person  before  the  date  of  said  deed, 
then  said  deed  was  to  be  null  and  void  as  to  those  lands ; 
and,  2d,  a  quit-claim  deed  for  the  lands  in  controversy, 
with  others,  from  John  W.  Freeman  and  wife  to  Seaborn 
Jones,  dated  the  10th  April,  1856.  Appended  to  these  doc- 
uments is  the  certificate  of  Joseph  S.  Wilson,  "  acting  com- 
missioner of  the  general  land-office  at  Washington,"  "  that 
the  annexed,  on  pages  one,  two,  three,  four,  and  five,  are 
true  and  literal  exemplifications  of  the  originals  on  file  in 
this  office.")  "The  plaintiffs  objected  to  the  introduction 
of  this  evidence,  on  the  following  grounds :  1st,  that  it  was 
not  relevant,  without  other  proof  connecting  it  with  the 
case ;  2d,  that  this  purports  to  be  a  copy  of  the  originals 
on  file,  when  it  is  ji6t  shown  that  the  *  originals  on  file '  were 
not  copies,  or  a  copy  of  a  copy ;  3d,  that  the  original  should 
be  produced,  or  its  absence  accounted  for ;  4th,  that  the 
copy  thus  produced  was  not  proved,  and  there  was  no  suffi- 
cient proof  of  the  execution  of  the  original.  The  court 
overruled  these  several  objections,  and  allowed  said  ti*an- 
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scripts  to  be  read  in  evidence  to  the  jury ;  to  which  the 
plaintiffs  excepted." 

"  This  was  all  the  evidence  in  the  case,  and  the  court 
thereupon  charged  the  jury  as  follows : 

"  1.  This  is  an  action  of  ejectment  brought  for  the  recov- 
ery of  land,  and  the  plaintiff  must  recover  upon  the  strength 
of  his  own  title ;  and  if  that  is  insufficient  to  maintain  the 
action,  it  is  immaterial  what  title  the  defendant  has.  The 
law  presumes  the  defendant's  possession  to  be  legal. 

"2.  The  recitals  in  the  patent  are  evidence  of  the  au- 
thority of  the  government  to  issue  the  patent,  just  as  the 
acknowledgment  of  the  receipt  of  money  in  a  deed  shows 
the  consideration  thereof;  and,  when  uncontradicted  by 
proof,  must  be  taken  as  true. 

"3.  If  the  jury  believe,  from  the  evidence,  that  Freeman 
purchased  this  land  from  the  Indian  reservee,  and  that  the 
contract  was  approved  by  the  President  of  the  United 
States,  then  Freeman  had  such  title  in  and  to  the  land  as 
was  subject  to  levy  and  sale  under  execution. 

"  4.  If  the  jury  believe,  from  the  evidence,  that  Freeman 
purchased  the  land  from  the  Indian  reservee,  and  that  the 
contract  was  approved  by  the  President  of  the  United 
States,  and  the  same  was  sold  under  the  judgment  and  ex- 
ecution shown  in  evidence,  and  purchased  by  Joshua  Wil- 
lis, who  conveyed  to  the  defendant  before  this  suit  was 
commenced,  and  before  the  patent  issued,  and  that  the  de- 
fendant holds  said  land  under  a  deed  from  Wilhs,  then  the 
patent  to  Jones  is  void,  and  the  plaintiffs  are  not  entitled 
to  recover  in  this  suit." 

"  The  plaintiffs  excepted  to  each  one  of  said  charges,  and 
asked  the  court  to  instruct  the  jury — 

"  1.  That  to  enable  the  defendant  to  defend  in  virtue  of 
the  purchase  of  the  interest  of  John  W.  Freeman,  she  must 
have  shown  that  Freeman  had  such  title  in  the  land  at  the 
time  of  said  sale,  as  was  subject  to  be  sold  under  execu- 
tion ;  and  that  the  recitals  in  the  patent,  under  the  proof 
offered  in  evidence,  were  not  sufficient  to  estabUsh  such 
title  or  interest. 

"  2.  That,  if  the  recitals  in  the  patent  are  evidence,  then. 
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as  it  is  recited  that  the  Indian  reservee  sold  to  Freeman  and 
Zimmerman,  and  there  is  no  evidence  that  Zimmerman  sold 
to  any  one  but  to  Jones,  the  ancestor  of  the  plaintiffs,  then 
the  plaintiffs  were  entitled  to  recover  one  moiety  of  the 
land. 

"  3.  That  if  they  believed  all  the  proof,  they  would  find 
for  the  plaintiffs  the  land  in  controversy,  with  nominal 
damages. 

"  4.  That  if  they  believed  all  the  evidence,  the  plaintiffs 
were  entitled  to  recover  one  undivided  moiety  or  haK  of 
said  land  in  controversy." 

The  court  refused  each  of  said  charges  as  asked,  and  the 
plaintiffs  excepted  to  the  refusal  of  each. 

The,  rulings  of  the  court  on  the  evidence,  the  charges 
given,  and  the  refusal  of  the  several  charges  asked,  are  now 
assigned  as  error. 

W.  C.  McIvER,  and  Morgan,  Bbagg  &  Thorington,  for 
appellants. — 1.  The  court  below  erred  in  its  rulings  on  the 
admissibility  of  evidence,  for .  the  reasons  stated  in  the 
record  in  each  instance,  all  of  which  are  insisted  on. 

2.  The  first  charge  given  is  erroneous. — Tyler  on  Eject- 
ment, 73-4,  and  cases  cited ;   Garrett  v.  Lyle,  27  Ala.  286. 

3.  The  error  in  the  second  charge  is  fully  shown  by  J(ynes 
&  Parsons  v.  Inge  &  Mardis,  5  Porter,  327. 

4.  As  to  the  third  charge  given,  if  the  title  in  said  Free- 
man was  merely  inchoate,  it  could  not  be  sold  under  exe- 
cution against  him.  By  the  treaty  of  March  24,  1832,  it 
is  provided  that  a  title  (that  is,  a  patent)  shall  be  issued  to 
the  purchaser  upon  the  completion  of  the  payment,  which 
must  be  of  fair  price  for  the  land,  and  which  the  agent  of 
the  government  is  to  certify,  and  the  president  of  the  Uni- 
ted States  is  to  approve ;  and  without  his  approval  no  con- 
veyance fi'om  the  reservee  is  good.  This  involves  the  per- 
formance of  duties  executive  in  their  nature,  and  which, 
under  the  act  of  congress  of  July  4,  1836,  are  to  be  judged 
of,  adju-ted  by,  and  subject  to  the  control  of  the  commis- 
sioner of  the  general  land-office,  and  the  dii*ection  of  the 
president. — Bates  v.  Herron,  35  Ala.  124. 


JANTJAEY  TEEM,  1872. 181 

Jones'  Heirs  v.  Walker. 

5.  The  Indian  reservee  had  only  the  power  to  appoint 
the  person  to  whom  the  government  should  convey  the  title, 
and,  in  default  of  appointment,  the  government  engaged  to 
give  him  a  title. — Chinnuhbee  v.  Nicks,  4  Porter,  362. 

6.  As  to  adverse  possession  against  the  government,  the 
case  of  Iverson  &  Robinson  v.  Bubose,  (27  Ala.  418,)  is  con- 
clusive. 

7.  The  patent  on  its  face  imports  a  complete  appropria- 
tion and  disposition  of  the  land  which  it  assumes  to  con- 
vey ;  and  when  the  government  had  a  title  to  the  land,  no 
defect  in  the  preliminary  steps  can  be  raised  in  action  at 
law  to  recover  the  land. — Bates  v.  Herron,  35  Ala.  117; 
Masters  v.  Eustis,  5  Porter,  368 ;  Suget  v.  Little,  24  Miss. 
115 ;  Perry  v.  Chanhn,  11  Miss.  585 ;  Beardman  v.  peeves, 
6  Peters,  328 ;  BagnaU  v.  Broderick,  13  Peters,  436 ;  Pat- 
terson V.  Winn,  11  Wheaton,  380 ;  Morgan  v.  C ,  4  Mc- 
Lean, 366. 

8.  The  defendant  showed  no  title  in  Freeman  subject  to 
execution  and  sale,  and  diil  not  assert  any  claim  whatever 
as  to  one  undivided  moiety  of  the  land.  The  plaintiffs  may 
recover  that  moiety,  though  they  declared  for  the  whole. 
Tyler  on  Ejectment,  823,  and  cases  citied ;  Adams  on  Eject- 
ment, 211,  and  cases  cited;  2  Porter,  9;  Baker  v.  elms- 
tang's  Heirs,  13  Ala.  42 ;  McArthur  v.  Porter,  6  Peters,  205 ; 
12  Wendell,  170;  8  Dana,  196;  13  WendeU,  578. 

9.  One  who  sets  up  no  title  in  himself  is  presumed  to  be 
an  intruder,  and  can  not  defend  against  a  patent  rightfully 
issued  by  the  government. — Crommelin  v.  Minter,  9  Ala. 
694;  Petty  v.  Graham,  13  Ala.  568. 

Watts  &  Troy,  and  Graham  &  Abercrombie,  contra. — 
1.  Seaborn  Jones,  the  original  plaintiff,  never  had  such  a 
title  to  the  land,  or  any  part  thereof,  as  authorized  him  to 
maintain  this  suit.  At  the  time  of  the  transfer  by  Free- 
man to  Jones,  the  defendant  was  in  possession  of  the  lands, 
claiming  them  as  her  own  under  the  deed  from  Joshua 
Willis.  Freeman's  transfer  was,  consequently,  voiil,  as  was 
also  the  subsequent  transfer  by  Zimmerman  to  Jones. — 
Dexter  &  Allen  v.  Nelson,  6  Ala.  68.     This  is  altogether  a 
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diflferent  question  from  the  statute  of  limitations,  which,  it 
is  admitted,  does  not  run  against  the  government. 

2.  That  Freeman  had  such  an  interest  in  the  land  as 
was  subject  to  sale  under  execution  at  law,  see  Rosser  v- 
Bradford,  9  Port.  354;  Long  v.  McDougcM,  23  Ala.  416. 

3.  If  Jones  had  any  right  to  a  patent,  that  right  must  be 
based  on  the  transfers  of  Freeman  and  Zimmerman,  both 
of  which,  under  the  cases  above  cited,  are  void ;  and  hence 
the  patent  itself  must  also  be  void.  By  the  terms  of  the 
treaty  of  1832  with  the  Creek  Indians,  the  title  to  reser- 
vations never  vested  in  the  United  States,  but  was  recog- 
nized as  remaining  in  the  Indian  reservee ;  and  the  right 
of  the  reservee  to  sell  was  restricted  only  for  his  own  bene- 
fit, and  so  far  as  to  require  the  approval  of  the  president 
of  the  United  States.  Whenever  a  sale  was  made  by  the 
reservee,  and  the  contract  was  approved  by  the  president, 
there  was  a  full  and  complete  legal  title  conveyed  to  the 
purchaser. — Rosser  v.  Bradford,  supra.  After  this  sale 
and  approval,  the  government  had  not  the  semblance  of  a 
title  to  the  land ;  and  the  possession  of  any  third  person, 
from  that  time,  must  necessarily  have  been  adverse  to  all 
the  world.  The  patent  itself  recognizes  the  title  as  being 
in  the  Indian:  its  language  is,  that  he  "became  entitled" 
to  the  land. — Stephens  v.  Westwood,  20  Ala.  275 ;  S.  C, 
25  Ala.  719. 

4.  There  is  nothing  in  the  objections  raised  to  the  rulings 
of  the  court  on  the  evidence. 

B.  F.  SAFFOLD,  J.— The  suit,  in  the  nature  of  eject- 
ment, was  instituted  by  the  appellants  against  the  appel- 
lees. The  source  of  title  of  both  parties  was  a  sale  of  the 
land  made  by  an  Indian  reservee  to  Zimmerman  and  Free- 
man. The  defendant  was  a  purchaser  from  Willis,  who 
bought  Freeman's  half  interest  at  a  sale  under  execution 
in  1852.  The  plaintiffs  claimed  under  a  title  from  the  Uni- 
ted States,  made  in  November,  1856,  in  consideration  of  a 
purchase  by  their  ancestor,  Jones,  from  Zimmerman  and 
Freeman,  who  conveyed  to  him  by  separate  quit-claim 
deeds,  the  first  in  1855,  and  the  other  in  1856.     The  de- 
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fendant  was  in  possession  at  the  time  of  these  conveyances 
to  Jones. 

1.  A  certified  copy  of  the  sheriff's  deed  to  WiUis  was  re- 
ceived in  evidence,  against  the  objection  of  the  appellants 
that  the  absence  of  the  original  had  not  been  accounted 
for.  Section  1544  of  the  Revised  Code  requires  the  recep- 
tion of  such  a  transcript,  when  it  appears  that  the  party 
offering  it  has  not  the  custody  or  control  of  the  original. 
It  does  appear  from  the  eAidence  that  this  deed  conveyed 
to  Willis  much  more  land  than  he  conveyed  to  the  defend- 
ant.    Besides,  she  had  no  right  to  its  custody. 

2.  The  transcript  of  the  proceedings  in  the  county  court 
of  Mobile,  showing  the  judgment  against  Freeman,  for  the 
satisfaction  of  which  the  land  was  sold,  was  objected  to  by 
the  appellant,  as  evidence  for  the  defense.  This  judgment 
was  in  favor  of  the  Mobile  Branch  of  the  State  Bank,  and 
was  obtained  on  motion.  It  was  rendered  on  a  promissory 
note,  in  1840,  at  which  time  this  bank  was  authorized  by 
law  to  recover  judgment  on  such  debts,  by  motion,  in  either 
the  circuit  or  coimty  court  of  Mobile,  on  giving  thirty  days 
notice  to  the  debtor,  and  producing  to  the  court  the  certifi- 
cate of  its  president  that  the  debt  was  really  and  boiia  fide 
the  property  of  the  bank. — Clay's  Digest,  p.  91),  §  7.  This 
was  done. 

When  the  county  courts  were  abolished,  in  1850,  their 
records  were  transferred  to  the  circuit  court,  the  clerk  of 
which  became  by  law  their  custodian.  The  transcript  is 
certified  by  the  clerk  of  the  circuit  court  of  Mobile  county 
to  be  a  correct  copy.  The  jurisdiction  of  the  court  was 
sufiiciently  shown,  and  the  transcript  was  properly  certified. 

3.  The  certificate  of  the  acting  commissioner  of  the 
general  land-office  at  Washington,  appended  to  the  deed 
from  Freeman  and  wife  to  Jones,  was  a  sufficient  authenti- 
cation of  any  paper  or  document  appeiiaining  or  belonging 
to  that  office. — Rev.  Code,  §  2694.  But  the  transcript  was 
only  admissible  as  secondary  evidence  of  that  deed  after 
notice  to  the  plaintiffs  to  produce  the  original. — 2  Phil.  Ev. 
519,  520;  Jones'  and  Parsons'  Heirs  v.  Inge's  and  Mardis' 
Heirs,  5  Port.  327.     Such  notice  was  not  given. 
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4.  The  first  proposition  in  the  charge  of  the  court  is 
correct.  The  general  rule  is,  that  the  plaintiff  must  re- 
cover on  the  strength  of  his  own  title.  If  his  title  is  in- 
sufficient to  maintain  the  action,  or  the  defendant,  not 
being  estopped,  shows  a  superior  outstanding  title,  he  is 
defeated. — King  v.  Stevens,  18  Ala.  475.  The  meaning  of 
the  second  is,  that  a  patent  from  the  United  States  govern- 
ment, when  uncontradicted  by  proof,  is  sufficient  to  sustain 
the  action  of  ejectment.  This  is  undoubtedly  true.  As  to 
the  third,  the  purchase  of  Freeman  from  the  Indian  re- 
servee,  with  the  approval  of  the  President  of  the  United 
States,  gave  him  such  an  interest  in  the  land  as  was  sub- 
ject to  sale  under  execution.  It  gave  him  such  a  legal 
title  as,  if  obtained,  would  defeat  a  patent  issued  to  a  sub- 
sequent purchaser  from  him.  The  patent  offered  in  evi- 
dence by  the  plaintiffs  so  declares. — Iverson  &  Robinson  v. 
Duhose,  27  Ala.  418;  Bosser  v.  Bradford,  9  Port.  354. 

6.  The  fourth  proposition  of  the  charge  is  incorrect.  In 
Baker  v.  Chastang,  (18  Ala.  417,)  it  is  said  to  be  well  set- 
tled, that  the  plaintiff  in  ejectment  may  declare  for  the 
whole,  or  the  entire  interest,  and  recover  a  less  interest. 
There  is  no  evidence  whatever  that  the  defendant  ever  ob- 
tained more  than  Freeman's  interest  in  the  land,  which 
was  an  undivided  half.  The  facts  stated  in  this  portion  of 
the  charge,  in  view  of  the  evidence,  would  not  prevent  the 
plaintiffs  from  recovering  Zimmerman's  interest. 

7.  The  possession  of  the  defendant  at  the  time  of  Zim- 
merman's conveyance  to  Jones  was  not  of  such  a  character 
as  to  defeat  that  deed  by  adverse  possession. — Iverson  & 
Bohinson  v.  Duhose,  supra. 

The  charges  asked  by  the  plaintiffs,  which  were  refused, 
have  been  sufficiently  considered  in  the  examination  of  the 
general  charge. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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MAY  vs,  COURTNAY,  TENNANT  &  CO. 

[attachment — PABTIES — BAKXBDPTCT.] 

1.  A  llacitment ;  ttrangers  to,  can  ttot  move  to  dissolve,  for  irregularities,  after 
severml  contiHuatices. — Persous,  who  are  mortgagees  merely,  claiming 
under  a  mortgage  executed  after  the  levy  of  an  attachment  on  the 
mortgaged  property,  and  who  are  strangers  to  the  attachment  sait, 
have  not  such  an  interest  as  gives  them  a  right  on  motion  as  amid 
lOKruB  or  otherwise,  to  ask  the  court  in  which  the  attachment  suit  is 
pending,  to  dismiss  and  dissolve  the  attachment,  on  the  grounds  of 
irregularities  in  the  affidavit  and  bond  for  the  a  ttachment,  when  the 
motion  is  made  after  the  suit  has  been  pending  for  several  terms. 

2.  Persotu  not  parties  to  the  sait  below  can  not  appeal. — Persons  not  made 
parties  to  the  suit  below  can  not  be  permitted  to  bring  a  cause  to  this 
court  by  appeal.  Nor  will  they  be  permitted,  after  the  cause  is  brought 
here,  to  assign  errors  as  parties  to  the  record.  If  such  errors  are  as- 
signed, they  will  be  stricken  out  on  motion  of  appellees 

3.  Bankruptcy,  discharge;  attaehrnent  levied  in  1866  m/iy proceed  to  judg- 
ment, notwithstanding. — A  suit  against  one  who  subsequently  becomes 
a  discharged  bankrapt,  iustituted  by  attachment  in  1866,  which  has 
been  levied  in  that  year  on  the  lands  of  the  defendant,  may  proceed 
to  judgment  in  favor  of  the  plaintiff,  unless  the  same  is  stayed  by  or- 
der of  the  court  of  bankruptcy.  And  the  court  in  which  this  suit  is 
pending  may  ascertain,  by  its  judgment,  the  amount  of  the  plaintiff's 
debt,  notwithstanding  the  defendant's  discharge  in  bankruptcy. 

.  Same  ;  judgment  only  against  property  levied  on,  not  erroneous. — The 
judgment,  in  sach  case,  which  ascertains  the  amount  of  the  plaintiff's 
debt  only  against  the  defendant,  and  directs  its  satisfaction  to  be  en- 
forced against  the  property  levied  on  oy  the  attachment,  is  not  errone- 
ous.— Bankrupt  Act,  §  21. 
h.  Same;  discharge  does  not  affect  lien  of  altaekment  leeiedin  1866. — An 
attachment  levied  on  the  defendant's  property  in  1866  is  not  dissolved 
by  the  discbarge  of  the  defendant  on  his  petition  in  bankruptcy,  un- 
der the  bankrapt  act  of  March  2, 1867.  In  such  a  case  the  attachment 
lien  of  the  plaintiff  remains  unimpaired. — Bankrupt  Act,  §  20  ;  Rev. 
Code,  $  2955. 

Appeal  from  Circuit  Court  of  Batler. 
Tried  before  Hon.  P.  O.  Harpeb. 

The  facts  are  sufficiently  set  forth  in  the  opinion. 
13 
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Charles  H.' Morse  and  John  Gamble,  with  whom  were 
Rice  &  Chilton,  for  appellants. — The  bill  of  exceptions  is 
the  controlling  part  of  the  record  as  to  what  occurred  in 
the  court  below.  From  it  it  is  ^plain  that  the  defendant, 
May,  pleaded  his  final  discharge  in  bankruptcy ;  that 
plaintiffs  first  filed  a  replication  tending  to  raise  a  question 
as  to  the  validity  of  the  discharge  ;  that  defendant  de- 
murred to  this  replication ;  that  this  demurrer  was  sus- 
tained by  the  court ;  that  the  plaintiffs  then  filed  (or 
**  pleaded")  another  replication  which  confesses  the  dis- 
charge in  bankruptcy,  and  seeks  to  avoid  its  legitimate 
effect  as  a  bar  to  a  recovery,  by  avemng  that  "their  lien 
had  attached  by  the  levy  of  their  attachment  more  than 
four  months  prior  to  the  filing,  by  defendant,  of  his  peti- 
tion in  bankruptcy"  ;  that  this  replication,  called  a  plea, 
"  was  sustained  by  the  evidence,"  and  "  judgment  was  ren- 
dered for  the  plaintiff  for  the  sum  of  ^1,788  9-3"  ;  that  the 
cause  went  to  the  jury,  and  that  the  verdict  did  not  re- 
spond to  or  touch  the  plea  of  final  discharge  or  the  last 
replication  thereto.  It  is  an  uncontested  fact,  that  the  de- 
fendant was  finally  discharged  in  bankruptcy ;  and  yet  the 
court  below,  with  this  discharge  duly  established  before  it, 
rendered  a  judgment  against  defendant  for  $1,788  95  and 
costs !  It  is  true  the  judgment  entry  states  that  "  said 
judgment  is  only  to  be  enforced  against  the  property  levied 
on  in  this  case." 

The  action  was  not  to  recover  property,  but  simply  a 
personal  action,  assumpsit.  In  such  action  the  court  had 
no  authority  or  jurisdiction  to  render  judgment  against 
the  defendant  or  the  property  attached,  after  it  was  duly 
established  that  the  defendant  had  been  finally  discharged 
in  bankruptcy,  on  an  application  made  after  the  action  was 
commenced.  Nor  can  the  judgment  be  sustained  on  the 
verdict  which  did  not  respond  to  or  decide  the  issues  pre- 
sented by  the  pleadings.  The  errors  of  the  court  below  in 
these  respects  are  clear ;  and  a  reversal  must  be  had  for 
these  errors. 

The  assignee  in  bankruptcy  never  was  brought  into  the 
circuit  court,  nor  made  a  party ;  nor  was  a  day  in  court  or 
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opportunity  ever  afforded  Tiim  to  assail  the  asserted  lien  of 
plaintiffs  to  the  attached  property.  The  plaintiffs  could 
not  enforce  their  alleged  lien  in  any  court,  without  giving 
the  assignee  in  bankruptcy  an  opportunity  to  contest  that 
asserted  lien ;  the  court  of  bankruptcy  was  the  court  to 
enforce  and  secure  that  hen  for  plaintiffs,  if  it  existed. 

Herbert  &  Buell,  for  appellees. — Both  Malone  &  Foote 
and  May  appeal  to  this  court  from  the  judgment  and  rul- 
ings of  the  court  below,  and  they  join  in  the  bill  of  excep- 
tions, but  sever  in  their  assignments  of  error. 

Appellees  now  move  to  dismiss  the  appeal  of  Malone  & 
Foote,  and  to  strike  their  assignments  of  error  from  the 
file,  with  costs ;  this  should  be  done,  for  Malone  &  Foote 
were  not  parties  below,  and  we  can  not  see  how  persons 
not  parties  can  appeal.  If  their  assignment  of  errors  be 
stricken  out,  the  court  committed  no  error  in  overruling 
May's  motions,  as  he  had  already  appeared  and  pleaded  in 
bar. 

Malone  &  Foote's  motion  came  too  late ;  they  might 
have  made  it  at  the  fall  term,  1870 ;  they  had  actual  notice 
prior  to  that  time,  as  well  as  constructive  notice  by  the  levy 
of  the  attachment.  Such  motions  should  be  made  at  the 
first  term  at  which  they  can  be  made. — Gill  v.  Downs,  26 
Ala.  670 ;  13th  Rule  Circuit  Court  Practice.  But  it  is  in 
the  discretion  of  the  court  always  whether  to  hear  such 
motions. — £x  parte  Putnam,  20  Ala.  592 ;  Drake  on  At- 
tachments. 

The  attachment  was  sued  out  more  than  four  months 
before  the  bankruptcy ;  the  lien  was  therefore  preserved. 
Bankrupt  Act,  §  14.  The  judgment  entrj^  would  have  been 
proper  under  the  bankrupt  act  of  1841. — Peck  v.  Jenness, 
7  How.  U.  S.  Rep.  612.  It  is  valid  under  the  present  law. 
.  Bump  on  Bankruptcy  (edition  of  1871),  p.  299 ;  Bates  v. 
Tappan,  99  Mass.  376 ;  Bowman  v.  Harding,  56  Maine, 
659 ;  Leighton  v.  Kdsey,  57  Maine. 

PETERS,  J. — The  material  facts  of  this  case  may  be 
stated  as  follows :  On  December  12,  1866,  Courtnay,  Ten- 
nant &,  Co.,  as  plaintiffs,  brought  suit  against  May.  as  de- 
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fendant,  in  the  circuit  court  of  Butler  county.     The  suit 
was  commenced  by  attachment,  which  was  levied  on  the 
lands  of  the  defendant,  May,  on  the  next  day  after  it  was 
issued,  and  the  writ  of  attachment  was  regularly  returned 
into  court,  with  the  levy  indorsed  thereon,  as  required  by 
law.      And  after  the  return  of  the  writ  the  complaint  was 
regularly  filed  at  the  spring  term  of  the  court,  out  of  which 
the  attachment  was  issued  in  1867.      At  the  fall  term  fol- 
lowing, in    1867,    Page,  as  amicus  curice,   appeared    and 
made  certain  motions :  1st,  to  strike  out  the  entire  levy 
made  by  the  sheriff;   2d,  to  quash  the  attachment ;  and, 
3d,  to  quash  the  bond  for  the  attachment.     These  motions 
were  continued  until  the  spring  term,  1868,  when  they  were 
all  refused  and  overruled.     After  this,  the  defendant,  May, 
appeared  by  his  attorney  and  pleaded,  "  in  short,  by  con- 
sent, non-assumpsit."     The  cause  was  then  again  continued 
until  the  spring  term,  1871,  when  Gamble  and  Morse,  as 
the  attorneys  of  Malone  &  Foote,  who  claimed  an  interest 
in  the  lands  levied  on"  as  amici  curiae,  asked  to  be  heard  in 
certain  motions  to  dismiss  and  dissolve  the  attachment  for 
alleged  irregularities  in  the  affidavit  and  bond."      It  ap- 
peared in  the  proceedings  on  this  application  that  Malone 
&  Foote  had  acquired  an  interest  in  said  lands  so  levied 
on  by  a  mortgage,  executed  to  them  by  May,  on  the  first 
day  of  February,  1869,  and  on  the  interest  growing  out  of 
said  mortgage  the  motion  was  sought  to  be  made.     The 
court  refused  the  application  thus  made  on  behalf  of  Ma- 
lone &,   Foote,  and  the  cause  proceeded  to  trial  on  the 
issues  joined   between  the   original   parties  to  the  suit ; 
when  the  discharge  of  May  in  bankruptcy  was  established, 
and  the  amount  of  the  debt  sued  for  was  admitted,  and  a 
judgment  was  entered  against  May  for  its  amount,  to  be 
enforced  only  against  the  lands  levied  on.      A  bill  of  ex- 
ceptions   was   taken,   showing  these   proceedings.     Both 
May  and  Malone  &  Foote  give  appeal  bonds  to  bring  the 
cause  to  this  court.      The  final  judgment  against  May  is 
the  one  from  which  the  appeal  is  taken,  and  both  May  and 
Malone  <fe  Foote  appear  here,  and  separately  assign  errors. 
And  the  appellees  move  in  this  court  to  dismiss  the  cause 
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out  of  this  court  and  to  strike  out  the  errors  assigned  on 
behalf  of  Malone  &  Foote.  And  there  is  no  joinder  in 
errors  by  the  appellees. 

The  motions  will  be  first  disposed  of.  The  allowance  of 
appeals  to  this  court  is  wholly  by  legislative  enactment. 
The  sections  of  the  statute  giving  this  right  is  in  these 
words :  "  From  any  final  judgment  or  decree  of  the  chan- 
cery, circuit,  or  probate  courts,  except  in  such  cases  as  are 
otherwise  directed  by  law,  an  appeal  lies  to  the  supreme 
court,  for  the  examination  thereof,  as  matter  of  right,  on 
the  application  of  either  party,  or  their  personal  repre- 
sentatives, and  the  clerk,  register,  or  judge  of  probate, 
must  certify  the  fact,  that  such  appeal  was  taken  and  the 
time  when,  as  part  of  the  record,  which  gives  the  supreme 
court  jurisdiction  of  the  case." — Revised  Code,  §  3485.  "  An 
appeal  to  the  supreme  court  may  be  taken  before  the  final 
determination  of  the  cause,  from  any  judgment  or  decree, 
overruling  a  motion  to  dismiss  a  bill  for  want  of  equity,  or 
overruling  a  motion  to  dismiss  or  quash  an  attachment,  or 
sustaining  a  demurrer  to  a  plea  in  abatement  to  an  attach- 
ment, or  sustaining  an  attachment  against  matters  set  up 
in  abatement  of  it,  either  in  the  way  of  an  agreed  case,  or 
by  plea  or  otherwise ;  but  such  appeal  shaU  be  taken  only 
after  the  consent  of  the  opposite  party  or  his  attorney  is 
obtained  to  its  being  taken ;  and  on  the  trial  of  such  ap- 
peal, there  shall  not  be  a  reversal,  if  the  supreme  court 
discovers  that  the  defect  or  error  alleged  or  insisted  on  can 
be  removed,  or  remedied  by  amendment,  under  existing 
laws." — Revised  Code,  §  3486.  The  language  thus  used 
can  not  be  enlarged  by  this  court.  Its  meaning  is  per- 
fectly apparent. — 43  Ala.  617.  It  is  evident  that  Malone 
&  Foote  are  not  persons  who  come  within  the  description 
.of  parties  to  this  suit,  nor  have  they  appealed  from  the 
judgment  overruling  their  motion  to  dismiss  the  attach- 
ment. They  were  not  made  parties  to  the  suit  in  the  court 
below.  There  is  no  judgment  against  them,  either  inter- 
locutory or  final,  in  this  case.  They  can  not,  therefore,  be 
heard  here  upon  appeal.  The  circuit  court  merely  refused 
to  entertain  their  motion  to  "  dismiss  and  dissolve  the  at- 
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tachment."  It  did  not  act  upon  the  motion  at  all.  The 
levy  of  the  attachment  was  antecedent  to  the  execution  of 
the  mortgage ;  and  the  claim  under  the  mortgage  was  not 
of  such  a  nature  as  to  displace  the  levy  of  the  attachment. 
The  levy  of  an  attachment  creates  a  lien  in  favor  of  the 
plaintiff  in  the  attachment,  upon  the  estate  of  the  defend- 
ant so  levied  on,  from  the  levy. — Revised  Code,  §  2955. 
And  this  hen  continues  until  the  suit  is  determined.  The 
execution  of  the  mortgage  did  not  dissolve  it  or  entitle  the 
mortgagees  to  have  the  levy  dismissed.  They  did  not  oc- 
cupy the  position  of  hona-Jide  purchasers,  and  were  not  en- 
titled to  notice  of  the  attachment.  The  mortgage  was  not  a 
sale,  but  a  mere  security  for  the  mortgage  debt.  They  took 
the  land  burdened  with  the  Uen,  and  that  was  all  they  were 
entitled  to  have.  Even  a  vendee  under  a  quit-claim  deed 
merely  is  not  to  be  regarded  as  a  purchaser  bonafde,  with- 
out notice. — 4  Kent,  134,  135,  marg. ;  May  v.  Ledaire,  11 
Wall.  217.  The  motion  here  attempted  is  an  abuse  of  the 
office  of  amicus  curioe.  The  purpose  of  such  motions  is  to 
give  the  court  information,  when  the  court  is  in  doubt,  but 
not  to  force  into  the  htigation  parties  who  are  strangers  to 
the  suit,  and  who  had  no  interest  in  the  cause  of  action 
when  the  suit  was  commenced. — 1  Jacob.  Law  Diet.,  words 
Amicus  Curioe.  Malone  &  Foote  had  no  right  to  make 
such  a  motion  as  that  here  insisted  on,  and  their  apphca- 
tion  for  that  purpose  was  properly  refused. — Free  v.  Hoio- 
ard,  44  Ala.  195.  They  are  then  not  parties  to  this  suit, 
and  they  are  not  entitled  to  insist  on  their  assignment  of 
errors  here,  and  the  motion  to  strike  the  same  from  the 
record  must  be  allowed,  with  costs. 

The  assignment  of  errors  by  Malone  &  Foote  being 
stricken  out,  those  that  remain  on  behalf  of  May  are  too 
indefinite  and  uncertain.  They  do  not  conform  to  the  rule 
of  this  court,  which  requires  a  concise  statement  in  writing 
of  what  constitutes  the  error  relied  on. — Rule  of  Practice 
No.  1 ;  Revised  Code,  p.  816.  Such  an  assignment  of  errors 
is  insufficient,  and  will  be  disregarded.  In  this  May  can 
not  be  injured.  His  bankruptcy  protects  him  against  the 
judgment.      And  if  Malone  &  Foote  have  any  right  supe- 
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rior  to  that  of  the  appellees,  this  litigation  can  not  affect 
it.— Bankrupt  Act,  March  2,  1867,  §  34 ;  U.  S.  Statutes  at 
Large,  chap,  clxxvi,  pp.  517,  533. 

This  suit  was  pending  at  the  date  of  May's  application 
to  be  declared  a  bankrupt.  He  might  then  have  applied 
to  the  court  in  which  his  petition  was  filed  and  have  had 
an  order  to  stay  the  proceedings  in  the  court  below  until 
his  appHcation  in  bankruptcy  was  determiaed,  and  if  the 
bankrupt  court  failed  to  stay  the  proceedings  thus  begun, 
the  State  court  might  proceed  to  judgment  for  the  purpose 
of  ascertaining  the  amount  due.  Here  the  amount  of  the 
judgment  was  confessed,  and  judgment  was  entered  only 
for  the  amount  so  confessed  or  agreed  on,  and  although 
execution  'against  the  defendant  is  not  ordered  to  be 
stayed,  yet  the  judgment  is  ordered  to  be  enforced  only 
against  the  property  levied  on  under  the  attachment. 
Bankrupt  Act,  §  21,  supra.  Though  this  may  not  be  a  very 
technical  compliance  with  the  law,  it  does  the  defendant, 
May,  no  injury,  and  he  has  no  right  to  complain. — Shep. 
Dig.  p.  568,  §  82. 

All  the  bankrupt's  property  in  the  mortgaged  premises 
passed  by  his  bankruptcy  to  the  assignee,  and  he  has  no 
interest  therein  which  the  attachment  can  affect. — Bank- 
rupt Act,  supra,  §  14 ;  Dumi  v.  Massey,  6  Ad,  <fe  E.  479 ; 
Mays  V.  Manuf.  Nat.  Bank,  64  Penn.  And  the  attach- 
ment having  been  levied  long  before  the  passage  of  the 
bankrupt  act,  it  is  not  affected  by  its  provisions.  The  lien 
of  the  attachment  is  not,  in  such  a  case,  displaced  by  the 
bankruptcy  of  the  defendant. — Act,  supra,  §§  14,  20, 

The  judgment  of  the  court  below  is  afl&rmed,  with  costs. 
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[petition  to  set  aside  ASMINISTBATOB'S  FIMAT  BETIIiEMEKT.  ] 

1.  When  appeal  lies  from  probate  decree. — An  appeal  lies  from  a  decree  of 
the  probate  conrt,  setting  aside  and  declaring  void  a  former  decree 
rendered  on  the  final  settlement  of  an  administrator's  accounts. 

2.  When  probate  decree  may  be  setagide  at  gnbsequenl  term. — A  final  decree 
of  the  probate  court  which  is  absolutely  void,  whether  for  want  of 
jnrisdiction  of  the  subject  matter  or  of  the  persons  interested,  may  be 
set  aside  and  declared  void  at  a  subsequent  term  ;  seews,  as  to  a  decree 
which  is  voidable  merely. 

3.  Notice  of  final  settlement  of  administrator's  accounts. — To  sustain  a  de- 
cree of  the  probate  court,  rendered  on  final  settlement  of  an  adminis- 
trator's accounts,  the  record  must  affirmatively  show  that  the  parties  in 
interest  had  notice,  either  by  personal  service,  or  by  proper  publica- 
tion, of  the  intended  settlement ;  and  if  the  record  shows  that  the 
notice  was  given  by  posting  at  the  court-honse  door  and  three  other 
public  places  in  the  county,  (Revised  Code,  §  2140, )  it  must  also  affirm- 
atively show  that  no  newspaper  was  published  in  the  county. 

4.  Beceipt  of  Confederate  money  by  administrator,  or  investment  in  Confed- 
erate bonds. — An  administrator  who,  during  the  late  war,  converted  the 
assets  of  the  estate  into  Confederate  money  or  bonds,  is  liable  to  ac- 
count for  the  same,  on  his  final  settlement,  in  sound  funds  ;  but  the 
improper  allowance  of  a  credit  by  the  conrt,  for  such  money  and 
bonds,  is  a  mere  irregularity,  or  error  of  law,  and  does  not  render  the 
final  settlement  absolutely  void,  nor  authorize  the  conrt  to  set  it  aside 
at  a  subsequent  term. 

5.  Settlement  of  administrator  with  Mmself  as  guardian  of  infant  distribu- 
tees.— When  an  administrator  is  also  the  guardian  of  the  infant  dis- 
tributees of  the  estate,  the  chancery  court  only  has  jurisdiction  to 
settle  his  accounts  ;  but  a  settlement  made  in  the  probate  court,  in 
Buch  case,  is  not  absolutely  void. 

6.  Amendment  of  probate  decree  nunc  pro  tunc. — A  decree  of  the  probate 
court,  rendered  on  the  final  settlement  oi  an  administrator's  accounts, 
which  shows  on  its  face  that  notice  was  only  given  by  posting  at  the 
court-house  door  and  three  other  public  places  in  the  county,  can  not 
be  amended  at  a  subsequent  term,  nunc  pro  tunc,  by  parol  proof  of  the 
fact  that  no  newspaper  was  published  in  the  county  ;  such  amendment 
can  only  be  made  on  proof  of  some  order  or  memorandum  of  record. 

Appeal  from  Probate  Court  of  Lowndes, 
Tried  before  Hon.  J.  V.  McDuffie. 
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In  the  matter  of  the  estate  of  Ann  P.  Strickland,  de- 
ceased, on  the  petition  of  L.  J.  Bryan,  as  the  administra- 
tor de  bonis  non,  to  set  aside  a  decree  of  final  settlement  of 
the  accounts  of  Jacob  Bruce,  the  former  administrator, 
since  deceased,  whose  executrix,  Mrs.  Susan  Bruce,  was 
made  a  defendant  to  the  petition.  The  petition  was  filed 
on  the  27th  of  April,  1871.  The  decree  of  final  settlement 
was  rendered  on  the  21th  of  August,  1866,  and  was  in  the 
following  words : 

"  This  being  the  day  set  to  hear  and  pass  upon  the  ac- 
count heretofore  filed  by  Jacob  Bruce,  administrator  of 
the  estate  of  Ann  P.  Strickland,  for  a  final  settlement  of 
his  administration  of  said  estate :  Now  comes  the  said  ad- 
ministrator, and  moves  the  court  that  said  account  may  be 
passed  and  allowed  as  the  same  has  been  by  him  filed  as 
aforesaid.  And  it  appearing  to  the  court,  from  proper  evi- 
dence, that  due  notice  of  the  nature  of,  and  of  the  time 
set  to  make  such  settlement,  had  been  given,  by  advertise- 
ment posted  at  the  court-house  door  and  three  other  pub- 
lic places  iu  the  county,  for  three  successive  weeks ;  and 
W.  C.  Griffin,  who  was  heretofore  appointed  guardian  ad 
litem  for  the  minor  heirs,  now  appearing  in  open  court, 
consenting  to  act,  and  contesting  said  settlement,  the  court 
proceeds  to  examine  said  account,  and  to  hear  the  evidence 
submitted  in  relation  thereto ;  whereupon  it  is  found  that 
said  administrator  has  received,  in  cash,  of  the  assets  of 
said  estate,  in  Confederate  money,  the  sum  of  eleven  hund- 
red and  eighty-eight  42-100  dollars,  which  was  bonded 
imder  an  act  of  congress,  and  is  now  worthless.  It  further 
appears  that  the  said  administrator  has  expended  for  said 
estate,  in  United  States  currency,  the  sum  of  one  hundred 
and  five  17-100  doUars,  which  shows  an  excess  of  disburse- 
ments, over  receipts,  of  one  hundred  and  five  17-100  dol- 
lars. And  the  said  account  appearing  to  be  full  and  cor- 
rect, it  is  ordered,  adjudged  and  decreed  by  the  court,  that 
the  same  be,  and  it  is  hereby,  in  all  things,  passed  and  al- 
lowed, as  above  stated.  It  is  further  ordered  that  said  ac- 
count, vouchers,  evidences  and  statements,  together  with 
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all  the  papers  on  file  relating  to  this,  or  any  former  settle- 
ment and  proceedings,  be  recorded." 

The  defendant  moved  to  dismiss  the  petition,  and  also 
demurred  to  it,  on  the  ground  that  the  court  had  no  juris- 
diction to  set  aside  or  review  the  decree  of  final  settle- 
ment; and  reserved  exceptions  to  the  overruling  of  her 
motion  and  demurrer.  On  the  hearing  of  the  petition,  as 
the  bill  of  exceptions  shows,  the  petitioner  offered  in  evi- 
^dence  the  decree  which  he  sought  to  set  aside ;  which  the 
defendant  then  moved  to  amend,  nunc  pro  tunc,  by  insert- 
ing in  the  proper  place  the  words,  "  there  being  no  news- 
paper pubHshed  in  said  county,"  "  and  offered  proof  of  the 
same."  The  court  excluded  the  evidence,  and  the  defend- 
ant excepted.  This  was  all  the  evidence,  and  the  court 
thereupon  rendered  a  decree  in  accordance  with  the  prayer 
of  the  petition,  setting  aside  the  former  decree ;  which  de- 
cree, with  the  other  rulings  of  the  court  above  stated,  is 
now  assigned  as  error. 

FiTZPATRiCK,  Williamson  &  Goldthwaite,  for  appellant. 
Waits  &  Troy,  and  J.  F.  Clements,  contra. 

PETERS,  J. — This  is  an  application  by  petition  filed  by 
tha  appellee,  Bryan,  as  the  administrator  de  bonis  non  of 
the  estate  of  Ann  P.  Strickland,  deceased,  in  the  probate 
court  of  Lowndes  county,  against  Susan  Bruce,  as  the  ex- 
ecutrix of  the  will  of  Jacob  Bruce,  deceased,  former  ad- 
ministrator of  the  estate  of  said  Ann  P.  Strickland,  to  set 
aside  and  declare  void  the  decree  of  final  settlement  of 
said  Bruce  of  his  administration  of  said  estate  of  said 
Ann  P.  Strickland,  made  by  him  in  liis  life-time  in  said 
court  of  probate,  on  the  24th  day  of  August,  1866.  The 
grounds  for  the  setting  aside  said  decree,  as  alleged  in  said 
petition,  are  as  follows : 

"  1.  That  the  receipt  of  Confederate  money  by  the  said 
Jacob  Bruce,  as  administrator,  would  not  discharge  him 
from  liabihty  to  the  heirs  of  Ann  P.  Strickland. 

"  2.  That  the  decree  on  final  settlement  of  said  Jacob 
Bruce,  administrator  of  said  Ann  P.  Strickland,  deceased, 
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fails  to  recite  the  reason  that  publication  was  not  made  in 
a  newspaper. 

"  3.  Because  a  settlement  by  an  administrator  with  him- 
self as  guardian  is  void." 

The  application  in  this  case  was  made  on  April  27, 1871, 
and  aU  the  parties  interested  were  made  parties  to  the  pro- 
ceeding. The  prayer  of  the  petitioner  was  granted,  and 
the  final  decree  of  August  24, 1866,  was  set  aside  and  de- 
clared void.  From  this  judgment  the  case  was  brought  to 
this  court  by  Mrs.  Bruce,  as  executrix  aforesaid. 

1.  The  first  question  to  be  disposed  of  is,  a  motion  by 
appellee  to  dismiss  the  appeal,  because  the  judgment  from 
which  it  is  taken  is  not  such  a  final  decree  as  permits  an 
appeal.  This  motion  must  be  denied.  The  petition  to 
have  the  judgment  on  the  final  settlement  of  Bruce  de- 
clared void,  was  the  commencement  of  a  suit  in  the  court 
below,  and  the  decree  in  that  suit  makes  a  final  disposition 
of  the  matters  therein  Htigated  between  the  parties.  Such 
a  judgment  is  a  final  decree,  from  which  an  appeal  will  lie. 
Eev.  Code,  §§  3485,  3508, 2247.  Besides,  from  the  decrees 
on  such  applications  appeals  have  frequently  been  enter- 
tained by  this  court. — Satcher  v.  Satclier's  Adm'r,  41  Ala. 
26 ;  Johnson  v.  Johnson's  Adrrir,  40  Ala.  247 ;  Laird  v. 
Reese,  43  Ala.  148.  The  motion  to  dismiss  is,  therefore, 
refused,  with  costs. 

2.  The  next  question  presented  by  the  argument  of  the 
learned  counsel  for  the  parties  on  both  sides  of  this  cause, 
is,  the  validity  of  the  judgment  of  the  24th  day  of  August, 
1866,  rendered  on  the  final  settlement  of  Jacob  Bruce  of 
his  administration  of  the  estate  of  Ann  P.  Strickland,  de- 
ceased. If  this  judgment  was  void,  then  the  action  of  the 
court  below  was  without  error,  and  must  be  sustained. 
But,  if  it  was  not  void,  but  merely  voidable,  then  the  judg- 
ment of  the  court  below  must  be  reversed.  To  give  valid- 
ity to  the  judgments  of  a  court,  it  must  appear  from  the 
record  that  the  court  had  jurisdiction  of  the  subject  matter 
of  the  suit,  and  also  of  the  persons  directly  interested  in 
the  matters  litigated  in  the  suit. — Lamar  v.  Comm'rs  Court 
of  MarshaU  County,  21  Ala.  772.    If  these  facts  exist,  the 
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judgment  can  not  be  collaterally  assailed  as  a  void  pro- 
ceeding. But,  if  they  do  not  exist,  then  it  may  be  set  aside 
on  petition  and  motion  in  the  same  court,  or  wholly  disre- 
garded as  a  nuUity. — Johnson  v.  Johnson's  Adnrir,  40  Ala. 
247 ;  Elliott  v.  Peirsol,  1  Peters,  328,  340. 

3.  The  suit  in  which  the  decree  sought  to  be  set  aside 
and  declared  void  was  rendered,  was  a  proceeding  on  the 
final  settlement  of  an  administration  in  the  same  court  in 
which  the  letters  of  administration  had^been  granted.  In 
such  a  case,  there  can  be  no  doubt  about  the  power  of  the 
judge  of  probate  to  act.  His  power  over  the  administrator 
and  the  estate  of  the  deceased  is  expressly  given  by  stat- 
ute.— Rev.  Code,  §  790.  He,  then,  had  jurisdiction  over  the 
subject  matter  and  the  persons  interested  in  the  result  of 
the  suit.  If,  then,  the  persons  interested  had  notice  of  the 
proceeding,  or  appeared  and  had  an  opportunity  to  defend 
their  rights,  the  jurisdiction  of  the  court  is  complete,  and 
the  court  is  clothed  with  the  power  to  decide  every  ques- 
tion that  arises  in  the  progress  of  the  cause ;  and  whether 
its  decision  be  correct  or  erroneous,  its  judgment,  until  re- 
versed, is  conclusive,  after  the  adjournment  of  the  court  at 
which  it  was  rendered. — Harris  et  cd.,  Exr's,  v.  Billingslea 
et  al.,  18  Ala.  438.  The  suit  to  enforce  the  final  settlement 
of  the  administration  may  be  commenced  by  the  adminis- 
trator himseK,  or  it  may  be  commenced  by  citation  for  this 
purpose  issued  by  the  court. — Rev.  Code,  §§  213(j,  2137, 
2153,  2154,  2157.  In  the  fii'st  instance,  which  is  this  case, 
the  suit  is  commenced,  and  the  jurisdiction  attaches,  as 
soon  as  the  administrator  files  his  accounts  as  required  by 
law  for  his  final  settlement. — Revised  Code,  §  2137.  After 
this  step  is  taken,  it  is  the  duty  of  the  court  to  appoint  a 
competent  person  to  represent  the  interest  of  minors  and 
persons  of  unsound  mind  interested  in  the  settlement,  and 
to  fix  a  day  for  the  cause  to  be  heard,  and  to  give  notice  of 
the  same  in  one  of  the  ways  prescribed  by  law. — Revised 
Code,  §§  2138,  2140.  When  these  preUminaries  are  com- 
pUed  with,  the  court  is  clothed  with  authority  to  proceed 
to  a  final  decree,  as  soon  as  the  parties  are  properly  bt^fore 
the  court.     And  if  the  decree  thus  rendered  contains  the 
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necessary  recitals  for  a  final  judgment,  in  such  a  case,  it  is 
not  void,  however  irregular  the  proceedings  may  appear  to 
be  after  the  jurisdiction  has  attached  and  the  parties  are 
duly  notified. — Satcher  v.  Satcher's  AdmW,  41  Ala.  26. 
But  the  court  can  not  render  a  valid  decree,  unless  the  par- 
ties entitled  to  notice  have  been  served  with  process,  or 
have  notice  by  advertisement,  as  prescribed  by  the  statute, 
in  lieu  of  personal  notice. 

In  the  final  settlement  sought  to  be  assailed,  the  distrib- 
utees were  all  minors,  and  there  was  no  personal  service  of 
notice  upon  any  of  them.  Nor  does  the  notice  by  adver- 
tisement seem  to  have  been  given  in  conformity  with  the 
statute  then  in  force ;  this  was  the  Code.  It  prescribed 
two  modes  of  giving  notice  of  the  settlement,  but  these 
could  not  be  used  indiflferently.  The  second  could  only  be 
used  in  the  event  that  the  first  could  not  be  resorted  to. 
The  language  of  the  statute  is  as  follows :  "  Upon  the  filing 
of  such  account,  vouchers,  evidence  and  statement,  the 
judge  of  probate  must  appoint  a  day  for  such  statement, 
("settlement ''?)  and  give  notice  of  the  same  by  pubhcation 
in  some  paper  published  in  the  county,  for  three  successive 
weeks;  or,  if  none  is  published  therein,  by  posting  such 
notice  at  the  court-house,  and  three  other  public  places  in 
the  county,  for  the  same  length  of  time.  Such  notice 
must  state  the  name  of  the  executor  or  administrator,  the 
name  of  the  deceased,  the  day  appointed  for  settlement, 
and,  if  the  settlement  is  proposed  to  be  final,  it  must  be  so 
stated."— Code  of  1852,  §§  1805-6.  This  very  great  par- 
ticularity could  not  have  been  pointed  out  by  the  legisla- 
ture, unless  it  was  intended  that  it  should  be  observed. 
Where  the  court  is  one  of  merely  statutory  powers,  and 
the  statute  directs  the  thing  to  be  done,  and  the  mode  of 
doing  it,  both  must  be  complied  with.  In  such  a  case,  the 
court  can  only  proceed  as  it  is  directed  to  proceed. — 
Matheivson   v.  Sprague,  1   Curt.   457;  Grignon  v.  Astor, 

2  How.  319 ;  Kemp  v.  Kennedy,  Pet.  C.  C.  30 ;  Hart  v.  Gray, 

3  Sum.  339.  An  improper  notice  is  no  notice,  unless  the 
parties  choose  to  act  upon  it.  The  guardian  ad  litem  has 
no  authority  to  waive  this  notice.     Only  the  heirs  and'  leg- 
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atees  who  are  of  age  can  do  this.^Code  of  1852,  §  1807. 
The  guardian  represents  the  interest  of  the  minors  at  the 
settlement. — Code  of  1852,  §  1803.  The  minors  were  pri- 
marily entitled  to  notice  by  advertisement  pubhshed  in  the 
newspaper,  and  no  other  notice  could  be  resorted  to  until  this 
failed.  And  to  render  the  notice  sufficient,  the  judgment, 
or  the  record  of  the  proceedings,  should  show  that  there 
was  a  failiu-eof  the  primary  method  of  notice  before  the 
secondary  mode  was  resorted  to.  This  was  not  done,  and 
the  minors  were  not  properly  before  the  court  when  the 
judgment  of  final  settlement  was  rendered.  It  is,  then, 
void  as  to  ila.em..^-Holl{ngsworth  v.  Barbour,  4  Peters,  466, 
470,  476 ;   Webster  v.  Reid,  11  How.  436. 

The  legislature  has  shown  its  exceeding  anxiety  for  the 
protection  of  minors,  in  declaring  a  sale  of  lands  made  by 
order  of  the  probate  court  to  be  void,  unless  the  proceed- 
ings have  been  conducted  in  conformity  with  the  statute 
authorizing  the  sale,  and  prescribing  the  rules  for  such 
proceeding. — Kev.  Code,  §  2225;  Laird,  Adrrir,  v.  Reese, 
43  Ala.  148  ;  Searcy  v.  Holmes  et  al.,  Admrs,  43  Ala.  608 ; 
Ordinance  No.  38,  Pamph.  Acts  1868,  p.  185. 

4.  I  have  already  considered  the  second  ground  alleged 
in  the  appellee's  petition  for  setting  aside  the  final  decree 
of  August  24,  I860,  but  in  terms  somewhat  different  from 
those  alleged,  because  this  is  the  principal  point  iu  the 
case.  I  will  now  consider  the  other  two  grounds  as  recited 
above.  The  first  can  not  avail  in  this  proceeding.  At 
most,  it  is  but  an  error  in  law,  which  can  not  be  corrected 
in  this  way.  An  administrator  is  a  trustee,  and  he  can  not 
change  or  convert  the  trust  funds  into  an  unauthorized 
and  worthless  security,  without  a  proper  order  of  court  to 
justify  such  change.  Here  the  entire  estate  of  the  mmors 
was  wasted  by  an  unauthorized  conversion  of  their  whole 
estate  into  Confederate  treasury  notes,  and  the  minors 
were  brought  in  debt  to  the  guardian.  There  was  no  law 
of  congress  that  justified  such  a  course,  and  it  seems  that 
it  was  on  such  a  law  that  the  court  relied  to  authorize  the 
credit  for  the  "  Confederate  money."  If  the  administrator 
converted  the  assets  of  the  estate  entrusted  to  his  admin- 
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istration  into  "Confederate  money,"  or  Confederate  bonds, 
this  did  not  exonerate  him  from  accounting  for  the  same 
upon  his  final  settlement. — Head  et  al.  v.  Talley^  Adrnr,  in 
U.  S.  Circuit  Court  at  Richmond,  Va.,  before  Chase,  C.  J., 
1870 ;  Glenn  v.  Glenn,  41  Ala.  571 ;  HaU  et  al.  v.  HaU  et  al., 
43  Ala.  488. 

5.  The  third  ground  above  stated  does  not  seem  to  be 
sustained  by  the  record.  And  even  were  the  facts  aa  al- 
leged, this  would  not  have  rendered  the  judgment  upon 
the  final  settlement  void.  The  accounts  of  an  administra- 
tor upon  his  final  settlement  are  made  out  by  the  adminis- 
trator between  himseK  and  the  estate  he  represents ;  this 
account  is  filed  with  the  judge  of  probate  having  jurisdic- 
tion; and  on  the  day  appointed  for  the  settlement,  the 
court  must  proceed  to  examine  and  audit  this  account, 
hear  contested  items,  and  finally  state  the  account  and 
pass  the  same  as  stated.  This  account,  so  stated  and 
passed,  should  be  recorded. — Revised  Code,  §§  2137,  2143, 
2147,  2152.  But  in  this  case,  it  is  insisted  that  the  decree 
of  final  settlement  is  void,  because  the  administrator  who 
made  it  was  also  the  guardian  of  the  minor  distributees, 
who  were  the  only  parties  interested  in  the  settement,  and 
in  such  a  case  the  remedy  is  only  in  chancery. — Hays  v. 
CockreU,  41  Ala.  75 ;  Carswdl  v.  Spencer,  44  Ala.  204.  The 
settlement  m  this  case  certainly  comes  within  the  principle 
of  the  cases  above  cited.  It  is  most  obvious  that  it  would 
be  of  doubtful  propriety  to  permit  such  a  guardian  to  con- 
trol the  interests  of  the  minors  in  such  a  settlement,  when 
the  record  shows  that  he  had  wholly  wasted  their  estate  in 
his  hands,  and  left  them  in  debt  to  him ;  when,  in  fact,  they 
are  probably  entitled  to  a  judgment  against  him  for  a  con- 
siderable sum  of  money,  in  sound  funds. 

6.  On  the  trial  below  there  was  an  attempt  to  amend  the 
decree  complained  of,  by  the  entry  of  a  correct  decree  nunc 
pro  tunc.  There  can  be  no  doubt  about  the  power  of  the 
court  to  do  this.  But  it  can  not  be  done  on  parol  proofs. 
The  evidence  of  even  the  judge  himself,  who  presided  on 
the  trial,  is  not  sufficient,  if  it  is  only  evidence  by  parol. 
The  correction  can  only  be  made  by  evidence  of  record. 
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This  may  be  derived  from  the  order  of  publication,  or  any 
other  order  or  memorandum  made  by  the  judge,  as  such, 
in  the  proceedings,  and  which  the  law  authorized  to  be  so 
made.  The  correction  attempted  in  this  instance  does  not 
seem  to  have  been  predicated  on  any  such  memorandum 
of  record.  The  court  was  therefore  right  in  refusing  the 
motion  to  amend,  as  shown  by  the  record. — Hudson  v. 
Hudson,  20  Ala.  364 ;  Saltmarsh  v.  Bird,  18  Ala.  665 ;  Kidd 
V.  Montague,  19  Ala.  169 ;  Metcalf  v.  Metccdf,  19  Ala.  319 ; 
Kitchen  v.  Moye,  17  Ala.  143;  Shep.  Digest,  pp.  396,  397; 
Gunn  V.  Howell,  35  Ala.  144. 

There  was  also  an  application  for  a  mandamus  by  the 
appellant  in  this  case,  which  was  sought  to  compel  the 
judge  of  probate  of  said  county  of  Lowndes  to  reinstate 
the  said  decree  so  set  aside  as  aforesaid,  upon  the  docket, 
and  to  dismiss  the  application  to  have  the  same  set  aside. 
This  is  a  discretionary  writ,  and  the  appellant  does  not 
show  such  a  case  as  recommends  itself  to  the  favorable 
consideration  of  the  court ;  and  it  is  denied,  with  costs. 

The  judgment  of  the  court  below  is  affirmed. 


EEYNOLDS  vs.  WELCH  et  al. 

[CEEDITOBS'  BILL  IN  EQUITY  TO   SKT  ASIDE  MOBTGAGE.] 

.  Creditors^  bill  by  simple-contract  creditoj'S. — Section  3446  of  the  Revised 
Code  confers  upon  simple -contract  creditors  the  remedy,  previously 
confined  to  judgment  creditors,  of  a  bill  in  chancery  to  set  aside  con- 
veyances made  with  intent  to  hinder,  delay,  or  defraud  creditors. 

.  Mortgage  to  hona-fide  creditor  ;  when  void  as  against  other  creditors^ 
Where  a  debtor,  in  failing  circumstances,  mortgaged  to  one  of  his 
principal  creditors  almost  the  whole  of  his  estate,  equal  in  value  to 
fifty  per  cent,  more  than  the  debt  secured  ;  stipulating  with  him,  both 
in  the  conveyance  and  privately,  for  two  or  more  years'  delay  in  its 
foreclosure,  the  mortgagee  knowing  that  there  were  other  creditors, 
who  would  thereby  be  hindered,  delayed,  and  most  likely  totally  de- 
feated,— Held,  that  the  mortgage  was  void,  under  section  1865  of  the 
Revised  Code,  as  against  other  creditors. 
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Appeal  from  the  Chancery  Court  of  Talladega. 
Heard  before  the  Hon.  B.  B.  McCraw. 

The  facts  are  sufl&ciently  set  forth  in  the  opinion. 

Watts  &  Teoy,  and  M.  L.  Woods,  for  appellant 
Taul  Bbadfobd,  contra. 

B.  F.  SAFFOLD,  J.— The  appellees  filed  a  creditors' 
bill,  to  set  aside  a  mortgage  made  to  the  appellant  by  their 
common  debtor,  George  C.  Player,  on  the  ground  that  it 
was  executed  to  hinder,  delay,  or  defraud  creditors.  A  de- 
murrer for  want  of  equity  was  overruled.  It  was  claimed 
for  the  defendants  that  the  complainants  were  purely 
simple-contract  creditors,  and  not  such  as  were  embraced 
in  section  3446,  Revised  Code.  "A  creditor  without  a 
lien  may  file  a  bill  in  chancery,  to  subject  to  the  payment 
of  his  debt  any  property  which  has  been  fraudulently 
transferred,  or  attempted  to  be  fraudulently  conveyed,  by 
his  debtor."  The  above  section  was  enacted  in  1860,  and 
was  intended  to  confer  upon  the  creditors  therein  described 
the  rights  and  remedies  provided  in  section  1865,  Revised 
Code.  A  creditor  with  a  hen  had  previously  a  right  to  go 
into  chancery  to  enforce  his  lien,  and  so  had  a  judgment 
creditor  without  a  lien,  but  who  had  exhausted  his  legal 
remedies,  a  resort  to  the  same  forum. — Pharis  v.  Lectch- 
man,  20  Ala.  662.  It  was  obviously  the  intention  of  the 
legislature,  in  the  passage  of  the  statute  (Revised  Code, 
§  3446),  to  enlarge  the  jurisdiction  of  the  chancery  court, 
and,  in  cases  where  the  relation  of  debtor  and  creditor 
purely  exists,  to  invest  the  creditor  without  a  Hen  or  a 
judgment  with  the  privilege,  hitherto  confined  to  judgment 
creditors,  of  enforcing  section  1865,  Revised  Code.  This 
being  so,  the  facts  stated  in  the  bill  clearly  show  the  juris- 
diction of  the  court.  There  was  no  error  in  overruling 
the  demurrer. 

2,  Section  1865,  Revised  Code,  declares  void  all  convey- 
ances, «S:c.,  made  with  intent  to  hinder,  delay,  or  defraud 
creditors,  <fec.  A  hona-Jide  creditor  may,  by  fan*  contract, 
14 
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purchase  and  receive  the  effects  of  his  debtor  in  payment 
of  such  debt,  even  though  the  known  effect  may  be  to  hin- 
der or  defeat  his  other  creditors. —  Young  v.  Dumas,  39 
Ala.  60.  But,  if  there  is  an  actual  intent  to  hinder,  delay, 
or  defraud  other  creditors,  the  existence  of  a  just  debt,  or 
other  valuable  consideration,  is  not  sufficient  to  uphold  the 
transaction. — Pulliam,  Willis,  Rankin  dt  Co.  v.  Neicherry's 
Administrator,  41  Ala.  168.  Though  there  can  be  no  ac- 
tual fraud  without  intention,  it  is  constructive  fraud  to  tie 
up  property  from  other  creditors,  for  the  benefit  of  one, 
and  the  temporary  advantage  of  the  debtor. —  Wiley,  Bonks 
&  Co.  V.  Knight,  27  Ala.  336.  In  Gazzam  v.  Foyntz,  4  Ala. 
374,  it  was  considered  as  settled  law,  that  "  a  debtor  may 
convey  his  property  in  trust  to  pay  one  or  more  creditors 
in  full,  or  to  pay  his  creditors  in  unequal  proportions,  pro- 
vided he  relinquishes  all  control  over  it,  and  stipulates  for 
no  pecuniary  benefit  to  himself,  but  fairly  and  bonajide  ap- 
propriates it  to  the  payment  of  his  debts." 

With  the  above  principles  in  view,  do  the  facts  in  this 
case  show  an  intention  on  the  part  of  the  mortgagee  and 
mortgagor  to  hinder,  delay,  or  defraud  the  other  creditors 
of  the  latter  ?  The  reservation  of  some  pecuniary  advan- 
tage to  the  debtor,  though  generally  a  badge  of  fraud, 
would  not  be  so  when  the  appropriation  to  the  preferred 
creditor  was  less  in  value  than  his  debt,  or  consisted  of 
property  not  subject  to  the  debtor's  liabiHties.  The  con- 
veyance, by  deed  absolute,  or  mortgage,  to  the  favored 
creditor,  of  property  decidedly  greater  in  value  than  the 
debt  paid  or  secured,  with  a  reservation  to  the  debtor  of  a 
pecuniary  benefit,  would  be  a  marked  indication  of  an  in- 
tention at  least  to  hinder  or  delay  other  creditors,  and 
therefore  of  constructive,  if  not  actual,  fraud. 

The  evidence  establishes  that  Player,  the  mortgagee  and 
debtor,  was  in  failing  circumstances,  and  that  after  his 
mortgage  to  Reynolds  he  was  hopelessly  insolvent  as  to 
his  other  creditors.  The  property  conveyed  was  worth  at 
least  fifty  per  cent,  more  than  the  debt  secured.  His  pur- 
pose in  giving  the  mortgage  was  what  he  declares  it  to 
have  been,  to  shield  his  property  from  the  attacks  of  his 
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creditors  until,  by  years  of  toil,  he  might  be  able  to  pay 
their  demands.  This  intention,  no  matter  how  creditable 
to  him,  was  illusory  in  fact,  and  in  law  one  to  hinder  and 
delay  them. 

Reynolds,  of  course,  desired  to  secure  the  payment  of 
his  demand.  He  knew  that  Player  had  other  creditors, 
and,  in  order  to  obtain  the  security  offered,  he  complied 
with  Player's  requirements  for  time,  as  shown  in  the  con- 
veyance, and  further  stipulated  with  him,  privately,  not  to 
foreclose  his  mortgage  as  long  as  Player  had  any  reason- 
able prospect  of  extricating  himself  from  his  embarrass- 
ments. He  gave  no  new  consideration  deemed  in  law  val- 
uable for  the  mortgage,  except  the  time.  His  note  for 
$3,000,  which  he  relinquished,  was  made  up  of  usurious 
interest  and  Confederate  currency  loaned.  He  certainly 
knew  Player's  motive  in  giving  the  mortgage,  and  he  not 
only  stipulated  with  him  for  two  or  more  years'  use  of  the 
property,  but  provided  against  a  large  increase  of  his  own 
debt  in  the  accumulation  of  interest. 

It  is  not  sufficient  that  no  fraudulent  or  improper  mo- 
tive influenced  the  creditor,  and  that  he  made  the  best  ar- 
rangement he  could  to  secure  his  debt.  If  he  tie  up  more 
of  his  debtor's  property  than  is  sufficient  to  secure  his 
debt,  exempting  it  for  an  unreasonable  time  from  his  other 
creditors,  and  provide  specially,  or  as  a  result  of  law,  for  a 
permanent  benefit  in  the  meantime  to  the  insolvent,  by  re- 
taining the  possession,  if  there  be  creditors  known  to  the 
parties  who  may  be  delayed  or  hindered  in  the  collection 
of  their  debts,  and  the  necessary  consequence  of  the  trans- 
action must  be  to  hinder  or  delay  them,  the  court  is  justi- 
fied in  inferring  that  the  deed  was  made  with  fraudulent 
intentions. —  Wiley,  Banks  dt  Co.  v.  Knight,  27  Ala.  336; 
Montgomery'' 8  Executors  v.  Kirksey,  26  Ala.  172 ;  Pope  rfe 
Son  V.  Wilson,  7  Ala.  690.  We  find  no  error  in  the  decree 
of  the  chancellor. 

The  decree  is  affirmed. 
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[bill  in  equity  bt  wife,  against  husband,  to  establish  besdltino  tbust 

IN  hands.] 

1.  Conflict  of  laws,  as  to  property  rights  of  husband  and  wife,  under  ma  r- 
riage  celebrated  in  South  Carolina,  wUh  intention  to  reside  in  Alabama, 
where  husband  teas  domiciled. — A  marriage,  contracted  and  celebr.vted 
in  the  State  of  South  Carolina,  between  a  man,  a  citizen  of  th  s  State, 
domiciled  in  this  State,  with  a  woman,  a  citizen  of  the  former  State 
and  residing  there,  with  the  intention  of  coming  immediately  to  this 
State,  to  reside  at  the  husband's  domicile  here,  will  be  treated  in  our 
courts  as  a  marriage  contracted  in  this  State,  lor  the  purpose  of  regu- 
lating the  marital  rights  of  both  parties  ;  and  the  marital  rights  of  the 
wife  will  be  regulated  by  the  laws  of  the  husband's  domicile,  if  there 
is  no  marriage  contract. 

2.  Same,  as  to  property  afterwards  bequeathed  and  devised  to  wife  in  South 
Carolina. — Property,  given  to  a  married  woman  domiciled  with  her 
husband  in  ibis  State,  who  is  a  citizen  of  this  State,  by  the  will  of  her 
father,  in  the  State  of  South  Carolina,  in  1818,  since  the  passage  of  the 
act  of  (he  general  assembly  of  this  State,  approved  March  1,  Ib48,  en- 
titled "An  act  securing  to  married  women  their  separate  estates,  and 
for  other  purposes,"  for  her  sole  and  separate  use  and  benefit,  during 
her  natural  life,  is  to  be  taken,  held,  and  esteemed  here,  as  the  sepa- 
rate p'operty  of  the  wife  to  the  ex  ent  of  her  estate  therein,  under  the 
law  of  this  State  regulating  the  '•  separate  estate  of  wife,"  as  found  in 
the  Code  of  Alabama.— Pamph.  Acts,  1847-48,  p.  79  ;  Code,  §§  1993, 
1997  ;  Rev.  Code,  §§  i?:i82,  2388. 

3.  Resulting  trust  for  wife  declared,  in  lands  purchased  by  husband  %vith 
money  belonging  to  her  statutory  separate  estate. — If  the  husband  takes 
possession  of  the  wife's  property  so  given  to  her  in  South  Carolina, 
and  converts  the  same  into  money  by  a  sale  there,  and  afterwards 
brings  the  money  thus  obtained  to  this  State,  and  vests  it  in  the  pur- 
chase of  lands  here,  but  takes  the  title  in  his  owu  name,  a  trust  results 
to  the  wife  in  such  lands  so  purchased  by  the  husband  with  her  money, 
which  will  be  enforced  at  the  suit  of  the  wife  against  the  husband  in  a 
court  of  chancerj',  to  the  extent  of  the  wife's  money  so  invested,  and 
interest  thereon,  if  the  husband  makes  no  objection  as  to  the  interest. 
Boblson  V.  Robison,  44  Ala.  2;;i7. 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  facts  are  sufi^cientlj  stated  in  the  opinion. 
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KiCE,  Semple  &  GoLDTHWAiTE,  for  appellant. 
Jno.  Gill  Shorter,  contra.     (No  briefs  on  file.) 

PETEKS,  J.— TMs  is  a  suit  in  chancery,  filed  by  Mrs. 
Glenn,  against  her  husband,  Massillon  M.  Glenn.  The  bill 
and  amended  bill  show,  that  Glenn,  a  citizen  of  this  State, 
domiciled  here,  married  Barbara  W.  Herndon,  a  citizen  of 
the  State  of  South  Carolina,  and  thfen  resident  in  that 
State,  on  December  26,  1839.  The  marriage  took  plEice  in 
South  Carolina,  but  with  the  intention  to  reside  at  the 
husband's  domicile  in  this  State ;  and  immediately  after 
the  marriage  the  husband  returned  to  his  home  here,  and 
the  wife  came  with  him,  and  both  have  resided  here  con- 
tinuously since.  They  have  never  domiciled  out  of  this 
State  since  the  marriage,  but  have  lived  here  as  citizens  of 
this  State.  On  the  9th  day  of  August,  1848,  Stephen 
Herndon,  the  father  of  Mrs.  Glenn,  made  his  will  in  South 
Carolina,  the  place  of  his  residence  and  domicile  at  the 
time,  and  died  there.  The  will  thus  made  and  published 
was  properly  proved,  and  admitted  to  record,  in  said  State 
of  South  Carolina,  on  October  11th,  1848,  and  administra- 
tion of  his  estate  was  there  commenced  "  under  said  will." 
By  the  third  article  of  said  will,  the  testator  gave  to  his 
daughter,  Mrs.  Glenn,  certain  personal  property,  consist- 
ing of  a  number  of  slaves,  and  also  several  tracts  of  land, 
lying  in  the  State  of  South  Carolina.  Mrs.  Glenn  was 
then  a  citizen  of  this  State,  residing  here  with  her  said 
husband.  The  gift  is  to  her  "  for  her  sole  and  separate  use 
during  her  natural  life,  and  at  her  death  to  be  equally  di- 
vided between  the  children  she  may  leave,  or  their  lawful 
heirs."  The  will  is  made  an  exhibit  to  the  bill.  And  it  is 
further  alleged,  that  at  the  time  said  testator  made  and 
published  his  said  will,  he  had  knowledge  of  "  the  provis- 
ions of  the  act  of  the  legislature  of  this  State  for  the  ben- 
efit of  married  women,"  approved  March  1st,  1848,  and 
then  in  force  in  this  State  ;  and  that  he  "  made  said  devises 
as  contained  in  said  third  clause  of  said  will  to  complain- 
ant with  a  knowledge  of  said  act,  and  -with  the  intention 
thereby  to  secure"  to  her  "  the  full  bejiefit  of  the  provis- 
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ioLis  of  said  act  in  said  devise  of  said  real  and  personal 
property."  It  also  appears  that  Glenn,  the  husband,  took 
possession  of  the  property  thus  given  to  Mrs.  Glenn,  and 
sold  the  lands  in  January,  1849,  for  the  sum  of  $6,450, 
and  one  of  the  slaves  for  $1,350,  and  a  carnage  for  $200, 
making  in  all  the  aggregate  sum  of  $8,000.  And  in  Jan- 
uary, 1850,  the  husband,  said  Glenn,  purchased  certain 
lands  in  this  State,  to- wit :  Section  5,  in  township  13,  and 
range  29,  for  the  sum  of  $2,020,  which  was  paid  for 
with  funds  derived  from  his  wife's  said  separate  estate 
given  to  her  by  her  father  as  above  said ;  and  afterwards, 
he  exchanged  the  lands  last  above  said  for  the  west  half  of 
section  1,  and  the  east  half  of  section  2,  all  in  township 
13,  and  range  28,  lying  in  Barbour  county,  in  this  State. 
This  exchange  was  made  in  January,  1854.  And  in  April, 
1856,  said  Glenn,  said  husband,  pmrchased  the  west  half  of 
section  2,  in  township  13,  and  range  28,  for  the  sum  of 
$3,200,  and  paid  for  the  same  with  moneys  belonging  to 
the  separate  estate  of  his  said  wife,  derived  from  her 
father's  will,  as  above  shown.  In  May,  1858,  said  Glenn, 
said  husband,  purchased  a  part  of  the  northwest  quarter 
of  section  1,  in  township  13,  and  range  28,  for  $1,280,  of 
which  last  named  sum  he  paid  $938  of  the  moneys  be- 
longing to  his  said  wife's  said  separate  estate.  AU  of  said 
lands  so  purchased  as  above  said  are  situated  in  this  State, 
and  the  titles  to  the  same  were  taken  in  the  name  of  said 
Glenn,  said  husband,  and  not  in  the  name  of  his  said  wife, 
or  for  her  use.  It  is  also  alleged  that  Mrs.  Glenn  did  not 
consent  to  the  sale  of  her  said  personal  property  in  the 
State  of  South  Carolina,  but  the  same  was  sold  against 
her  wishes.  It  is  likewise  shown  that,  during  the  years 
1850,  1853, 1857,  and  1858,  said  Glenn,  said  husband,  ap- 
propriated the  sum  of  $8,000,  reahzed  from  the  sale  of 
Mrs.  Glenn's  separate  estate  derived  from  the  will  of  her 
said  father  as  above  said,  and  that  he  invested  the  same  in 
purchase  of  the  lands  above  mentioned,  and  in  putting  im- 
provements on  the  same,  and  that  said  sum  is  justly  due 
her,  with  interest  thereon  fi'ora  the  date  the  same  was  re- 
ceived by  him.     The  prayer  of  the  bill  is  for  general  relief. 
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and  for  an  account  against  the  husband  for  the  wife's  funds 
received  by  him  of  her  separate  estate  ;  and  that  the  title 
of  the  lands  purchased  by  the  husband  with  her  funds  of 
her  separate  estate  be  divested  out  of  the  husband,  said 
Glenn,  and  vested  in  the  next  friend  of  the  wife,  to  be  held 
to  answer  the  purposes  of  the  original  separate  estate  cre- 
ated by  said  will.  The  husband  answered  the  bill  and  the 
amended  biU,  and  admits  all  the  allegations  of  each,  and 
makes  no  objection  to  the  relief  asked.  On  the  hearing, 
the  learned  chancellor  decreed  that  the  complainant,  Mrs. 
Glenn,  was  entitled  to  "  a  resulting  trust  in  the  west  half 
of  section  two,  in  township  thirteen,  and  range  twenty- 
eight,  lying  in  Bafbour  county,  in  this  State  ;  and  divested 
the  title  to  the  same  out  of  the  defendant,  and  vested  the 
same  in  "  E.  Hemdon  Glenn,  in  trust  for  the  sole  and  sep- 
arate use  of  the  complainant,  Barbara  W.  Glenn ;"  and 
taxed  the  husband  with  the  costs,  and  refused  all  other 
relief.  From  this  decree  the  wife,  Mrs.  Glenn,  appeals  to 
this  court,  and  assigns  the  decree  below  for  error. 

The  domicile  of  Glenn,  the  husband,  being  in  this  State 
at  the  time  of  the  marriage,  and  the  purpose  of  himself 
and  his  wife  being  to  reside  here  immediately  after  the 
marriage  was  celebrated  in  South  Carolina,  the  marital 
contract  will  be  regarded  as  a  marriage  entered  into  in 
this  State,  and  as  one  subject  to  our  laws. — Ford's  Cura- 
tors V.  Ford,  14  Mart.  p.  Sid ;  Story's  Conflict  of  Laws,  p. 
300,  §§  198,  199.  Such  a  contract  is  under  the  legislative 
control  of  this  State.  It  can  not  invoke  the  protection  of 
the  clause  of  the  constitution  of  the  United  States,  or  the 
constitution  of  this  Stat«,  which  forbids  the  State  to  pass 
any  law  impairing  the  obligation  of  contracts  previously 
entered  into.  Such  a  contract  the  State  may  dissolve,  or 
modify,  by  legislative  enactment,  if  it  chooses. — Const.  U. 
S.,  Art.  1,  §  10,  cl.  1 ;  Pasch.  Const.  U.  S.,  pp.  31,  153  ; 
Const,  of  Ala.  1867,  Art.  1,  §  24 ;  Art.  IV,  §  30 ;  1  Bish, 
M.  &  Div.  §  669.  Where  the  State  is  not  fettered  by  some 
constitutional  limitation,  its  legislative  power  is  absolute, 
and  only  controlled  by  its  wise  discretion. — Cooley  on 
Const.  Law,  pp.  28,  87,  108,  ITl—Sill  v.  Corning,  15  New 
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York  Rep.  303;  D&rraan  v.  The  State,  34  Ala.  216,  i;32. 
There  can  be  no  doubt,  then,  that  the  legislature  may  con- 
fer upon  a  married  woman  the  rights  of  a  femme  sole  as  to 
all  her  future  acquisitions  after  the  passage  of  the  law,  or 
from  some  specified  day;  because  there  is  no  constitu- 
tional restraint  to  forbid  this. — See  Edwards  v.  Pope, 
3  Scam.  465,  469.  And  such  has  been  the  constant  prac- 
tice in  this  State,  since  its  admission  into  the  Union,  up  to 
the  present  day. — Carleton  &  Co.  v.  Banks,  5  Ala.  32 ;  Re- 
vised Code,  §§  2394,  2395 ;  Pamph.  Acts,  1853-54,  p.  225 ; 
Pamph.  Acts,  1869-70,  p.  103,  No.  121 ;  Pamph.  Acts, 
1870-71,  pp.  105,  108,  Nos.  293,  294;  Pamph.  Acts, 
1847-48,  pp.  100,  416,  417,  418,  419,  422.  Mrs.  Glenn  was 
a  married  woman,  and  a  citizen  of  this  State,  on  Ihe  first 
of  March,  1848.  The  statute  of  the  date  last  mentioned 
threw  its  protection  over  all  the  married  women  of  this 
State,  and  "  secured"  to  them  their  property  acquired  after 
its  passage,  as  their  separate  estate,  under  that  act,  by 
whatever  title  it  might  have  been  received  or  held.  This 
statute  was  followed  by  the  act  of  February  13,  1850,  and 
this  latter  act  was  followed  by  the  Code  of  Alabama,  and 
that  by  the  Revised  Code.  The  act  of  February  13,  1850, 
repeals  "  all  laws  and  parts  of  laws  in  conflict"  with  it. 
Pamph.  Acts,  1849-50,  p.  65,  §  11.  And  the  Code  does 
the  same. — Code,  §  10,  ad  finem  ;  Acts,  1853-54,  p.  71,  No. 
87.  Then,  the  sole  law  regulating  the  separate  property 
of  the  wife,  now  in  force  in  this  State,  is  that  which  is 
found  in  the  Code.  There  can  be  no  such  thing  as  two 
systems  upon  this  subject  here,  since  the  Code  went  into 
operation.  And  the  provisions  of  the  Code  take  effect, 
and  are  operative  on  the  estates  of  all  married  women  in 
this  State,  who  have  been  married,  or  who  have  received 
property  by  descent,  gift,  or  otherwise,  since  the  first  of 
March,  1848  ;  and  the  same  must  be  governed  by  the  rules, 
regulations,  and  limitations  contained  in  the  Code  for  the 
regulation  of  the  separate  estates  of  married  women. — Re- 
vised Code,  §§  2388,  2382.  This  is  a  law  in  favor  of  the 
weak,  against  the  strong ;  it  overturns  the  pohcy  of  a 
semi-christian  and  a  barbarous  age,  and  substitutes  in  itg 
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stead  a  policy  of  justice  to  the  citizen  deprived  of  the 
usual  means  of  self-protection  through  the  ballot-box.  It 
should,  therefore,  be  most  Uberally  construed.  It  simply 
does  justice  to  the  weaker  sex.  And  the  law  favoreth 
charity. — Wingt.  Max.  135. 

I  am  aware  that  our  learned  and  very  able  predecessors 
are  supposed  to  have  construed  this  great  statute,  which  is 
now  in  substance  the  constitution  of  this  State,  in  some- 
what a  different  Hght ;  that  they  have  spoken  of  "  contract 
estates"  and  "  statutory  estates"  of  married  women  as  dif- 
ferent things,  since  the  Code  went  into  effect.  I  am  unable 
to  see  the  basis  of  this  distinction,  where  the  property  has 
been  given  directly  to  the  wife.  The  Code  operates  upon 
all  estates  of  married  women,  Jidd  by  them,  or  to  which 
they  have  become  entitled,  in  any  manner,  since  the  first  of 
March,  1848.  All  other  laws  regulating  such  estates,  ac- 
cruing since  that  date,  are  repealed.  They  do  not  exist  in 
this  State.  Since  the  day  above  named,  all  estates  of  mar- 
ried women,  where  the  title  is  not  in  a  trustee  for  the  use 
of  the  wife,  are  controlled  by  the  statute,  and  are  so  far 
statutory  separate  estates. — Const,  of  Ala.  1867,  Art.  XIV ; 
Eev.  Code  §§  2371,  2382,  2388  ;  Pamph.  Acts.  1849-1850, 
p.  64,  §  11 ;  Eev.  Code,  §  10.  Nevertheless,  there  may  be 
estates  conveyed  to  a  trustee,  for  the  use  of  a  married  wo- 
man, in  which  the  trustee  is  the  owner,  and  the  married 
woman  is  merely  the  usee.  Such  estates  are  held  under 
the  contracts  creating  them,  as  at  common  law. — Molton  v. 
Martin,  43  Ala.  651 ;  Spragiie  v.  Tyson,  44  Ala.  339. 

Under  this  construction  of  the  statute,  Mrs.  Glenn  was 
entitled  to  the  property  which  had  accrued  to  her  since 
the  first  of  March,  1848,  as  her  statutory  separate  estate. 
This  is  the  case  of  the  property  involved  in  this  suit.  Be- 
sides, the  bill  shows  that,  it  was  the  intention  of  the  testator 
that  she  should  so  hold  it.  This  the  husband  admits,  and 
acquiesces  in  her  claim.  He  sets  up  no  right  in  himself  to 
the  estate,  which  she  claims.  He  is,  therefore,  to  be  treated 
as  her  trustee. — Bev.  Code,  §  2372.  He  can  not  waste  the 
corpus  of  her  estate.  If  he  has  invested  her  funds  in  lands 
in  this  state,  she  is  entitled  to  the  lands,  if  she  choose  so 
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to  elect,  and  lie  is  unwilling  or  unable  to  refund  her  money 
so  invested  by  him. — Marali  v.  Marshy  adrnW,  43  Ala.  678  ; 
Robison  et  al.  v.  Robison,  pro  ami.,  44  Ala.  227 ;  May  v. 
LeClah-e,  11  Wall,  217,  236.  He  can  not  be  permitted,  as 
between  her  and  himself,  to  defeat  her  rights  by  a  conver- 
sion of  her  property  and  a  change  of  the  title  to  himself. 
Samjjley  v.  Watson  et  al.,  43  Ala.  377.  Under  the  civil  law, 
if  the  husband  disposed  of  his  wife's  "  moveables,"  during 
the  marriage,  his  estate  was  bound  to  account  to  her  for 
them,  on  his  death  or  the  dissolution  of  the  marriage  ;  and 
all  her  "immoveables"  came  back  to  her.  The  husband 
only  had  the  use  during  the  marriage.  Judged  by  these 
principles,  the  decision  of  the  learned  chancellor  of  the 
court  below  was  not  free  from  error.  It  must,  there- 
fore, be  reversed  and  remanded,  with  instructions  to  pro- 
ceed in  the  further  disposition  of  the  cause  in  conformity 
with  the  principles  laid  down  in  this  opinion. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
is  remanded.  The  appellee,  said  Massillon  M.  Glenn,  will 
pay  the  costs  of  this  appeal  in  this  court,  and  in  the  court 
below. 


BUNKLEY  ET  AL.  vs.  LYNCH,  Pro  Ami. 

[bill  in  equity  in  nature  of  bill  foe  fobeclosube  of  mobtoaoe.] 

,  Mrs,  L.  joined  her  husband  in  a  promissory  note  for  her  husband's 
debt  for  $2,000,  and  also  in  a  mortgage  ou  her  lands  of  her  separate 
estate,  derived  from  the  will  of  her  father  since  the  passage  of  the 
Code,  to  secure  the  payment  of  said  note  to  E.  K.  &  Co. ;  afterwards 
Mrs.  L.  and  her  husband  sold  said  lands  to  R.  for  $fi,000,  and  R.  was 
to  p-\y  the  §2,000  mortgage  debt  ;  R.  then  sold  the  same  lands  to  B., 
and  B.  also  uuderttiok  the  payment  of  said  moi  tgaf;e  debt  to  E.  K.  &. 
Co.  But  R.  and  B.  failed  to  p;iy  wiid  mortgage  debt,  and  thereupon 
the  surviving  partner  of  E.  K.  &  Co.  filed  his  bill  against  Mrs.  L.  and 
her  husband  to  foreclose  the  mortgage  and  to  collect  the  mortgage 
debt.    In  this  salt  he  failed,  and  the  mortgage  and  note  were  held  to 
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be  void  us  to  Mrs.  L., — JJeld,  that  alter  the  defeat  of  the  mortgage,  the 
$2,000  (the  amount  of  the  mortgage  debt,)  left  in  R-'s  hands  to  pay 
this  debt,  was  the  separate  property  of  .Mrs.  L  .  which  was  secured  to 
her  by  a  vendor's  lien  in  her  favor  on  sai-l  land,  and  she  could  file  her 
bill  in  chancery  by  her  next  friend  against  her  husband  and  B  ,  who 
was  in  the  possession  of  said  land  under  R  's  deed,  to  enforce  her  lien 
for  said  $2,000  so  left  in  the  hands  of  R.  as  above  saia. 

Appeal  from  the  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  Adam  C.  Feldeb. 

The  facts  are  suflSciently  stated  in  the  opinion. 

Stone,  Clopton  &  Clanton,  for  appellants. 
Walker  &  Murphey,  contra. 

PETERS,  J. — This  is  a  suit  in  the  nature  of  a  suit  for 
foreclosure,  and  it  is  founded  on  a  certain  instrument  in 
writing,  executed  by  the  complainant  in  the  court  below, 
Mrs.  Mary  K.  Lynch  and  her  husband,  to  one  Reading. 
It  is  in  the  words  and  figures  following,  to-wit :  "  The  State 
of  Alabama,  Montgomery  county.  Indenture  witnesseth, 
that  in  consideration  of  the  sum  of  six  thousand  dollars, 
to  us  in  hand  paid  by  Edward  M.  Reading — the  receipt 
whereof  is  hereby  acknowledged, — We,  Frank  Lynch  and 
Mary  W.  K.  Lynch,  his  wife,  all  of  said  county,  have,  and 
do  hereby  grant,  bargain,  sell,  convey  and  confirm  unto  the 
said  Edward  M.  Reading  the  following  described  lands, 
secured  to  the  sole  and  separate  use  of  the  said  Mary  W.  K. 
Lynch  under  the  will  of  her  father,  William  K.  Buford, 
deceased,  and  which  lands  are  in  the  county  aforesaid; 
that  is  to  say,  the  south-west  quarter,  the  west  half  of  the 
south-east  quarter,  the  west  half  of  the  north-east  quarter, 
and  the  east  half  of  the  north-west  quarter,  all  in  section 
five  (5),  and  containing  437  20-100  acres.  Also,  the  north- 
west quarter,  and  the  west  half  of  the  north-east  quarter 
of  section  eight  (8),  containing  two  hundred  an  1  sixteen 
42-100  acres,  all  in  township  fifteen  (15)  and  range  nine- 
teen (19).  To  have  and  to  hold  to  the  said  Edward  M. 
Reading,  and  to  his  hehs  and  assigns  forever. 

"  And,  with  the  exception  of  a  mortgage  on  said  lands, 
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executed  by  us  on  the  15th  day  of  January,  1866,  to  Eben 
Kirk  &  Co.,  to  secure  the  payment  of  two  thousand  dollars 
due  them  by  us  on  the  15th  day  of  April,  1866,  and  which 
debt  the  said  E.  M.  Reading  binds  himseK  to  pay  to  said 
Eben  Kirk  &  Co.,  without  any  claim  or  recourse  on  us, 
we  do  covenant  with  the  said  E.  M.  Reading,  his  heirs 
and  assigns,  that  the  said  Mary  W.  K.  Lynch  is  lawfully 
seized  and  possessed  of  said  lands ;  that  they  are  unin- 
cumbered ;  that  we  have  a  good  right  to  sell  and  convey 
the  same  to  the  said  E.  M.  Reading,  his  heirs  and  assigns ; 
and  the  title  and  quiet  enjoyment  of  the  same  to  the  said 
E.  M.  Reading,  his  heirs  and  assigns,  we  do  warrant  and 
will  forever  defend  against  the  lawful  claims  and  demands 
of  all  persons. 

"  Witness  our  hands  and  seals,  —  day  of  — ,  A.  D.  1866. 

Frank  Lynch,      [Seal.] 
"  Witnesses,  Mary  K.  Lynch,  [Seal.] 

Turner  Clanton, 
David  Campbell." 
[srAMPS.] 

This  instrument  was  properly  acknowledged  before  the 
judge  of  probate  of  said  county  of  Montgomery,  on  the 
13th  day  of  August,  1866,  and  recorded  as  required  by  law 
on  the  9th  day  of  November  following. 

In  connection  with  the  execution  of  the  foregoing  instru- 
ment, it  is  also  alleged  that  Lynch  and  wife  executed  the 
mortgage  therein  mentioned,  and  that  in  a  suit  in  chancery 
by  Micou  as  the  surviving  partner  of  the  firm  of  Eben  Kirk 
&  Co.,  against  said  Lynch  and  wife,  and  others,  seeking  a 
foreclosure  of  said  mortgage  for  the  purpose  of  enforcing 
the  payment  of  the  debt  therein  mentioned,  the  mortgage 
and  promissory  note  for  the  security  of  said  debt  of  two 
thousand  dollars  in  favor  of  Eben  Kirk  &  Co.  was  declared 
null  and  void,  and  the  suit  for  foreclosure  failed  as  to  Mrs. 
Lynch.  It  is  also  alleged,  that  after  the  making  of  said 
mortgage  and  the  execution  of  the  above  cited  conveyance 
to  Reading,  Reading  sold  the  lands  mentioned  in  said  con- 
veyance to  Bunkley,  on  the  31st  of  December,  1866,  and 
in  Reading's  deed  to  Bunkley  the  same  lands  are  conveyed 
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that  are  conveyed  by  Lynch  and  wife  to  Reading,  and 
Reading  warrants  the  title  of  said  lands,  "  and  the  quiet 
enjoyment  of  the  same  against  the  claims  of  all  persons 
whatsoever,  except  a  mortgage  on  said  lands  executed  by 
Frank  Lynch  and  Mary  K.  Lynch,  on  the  15th  day  of 
January,  1866,  and  which  debt  the  said  Gordon  S.  Bunkley 
agrees  to  pay."  The  mortgage  and  note,  the  conveyance 
of  Lynch  and  wife  to  Reading,  and  Reading's  deed  .to 
Bunkley,  and  Mrs.  Lynch's  answer  to  the  biU  filed  by 
Micou,  are  made  exhibits  to  the  bill  in  this  case.  It  is 
also  alleged  that  the  consideration  of  the  conveyance  from 
Reading  to  Bunkley  was  a  certain  interest  in  the  stock  and 
goods  of  ^  a  drug  store  owned  by  Reading,  and  that  Mrs. 
Lynch  received  no  part  of  this  consideration,  and  had  no 
interest  in  it.  It  also  appears  that  Mrs.  Lynch  owned  and 
possessed  a  separate  estate,  which  is  referred  to  as  a  con- 
tract estate.  Bunkley  died,  and  his  wife  administered  on 
his  estate.  These  are  all  the  allegations  of  the  bill.  The 
prayer  is,  that  the  lands  mentioned  in  the  conveyance  from 
Lynch  and  wife  above  set  out  "  be  sold,  and  a  portion  of 
the  proceeds  of  such  sale,  equal  to  the  value  of  said  mort- 
gaged interest  hereinbefore  reserved,  be  paid"  to  Mrs. 
Lynch,  and  for  general  relief.  The  mortgage  and  promis- 
sory note  to  Eben  Kirk  <fe  Co.,  the  deed  of  Lynch  and  wife 
to  Reading,  and  Reading's  deed  to  Bunkley,  and  also  Mrs. 
Lynch's  answer  to  the  biU  filed  by  Micou,  and  the  docu- 
ments shoAving  Mrs.  Lynch's  title  to  the  lands  sold  to 
Reading,  are  made  exliibits  to  her  biU.  The  biU  is  filed  in 
her  name  by  her  next  friend,  and  her  husband  is  made  a 
party  defendant.  The  bill  is  to  foreclose  a  vendor's  lien 
in  favor  of  Mrs.  Lynch. 

Mrs.  Bunkley,  in  her  own  name  and  in  her  representa- 
tive character  as  the  administratrix  of  her  husband's 
estate,  answered  the  bill,  and  demurred  to  the  same  for 
want  of  equity. 

The  learned  chancellor  overruled  the  demurrer,  and  de- 
creed for  the  complainant,  and  ordered  a  reference  to  the 
register  to  take  an  accoimt  and  report  as  instructed.  The 
defendants  below  appeal  from  this  decree,  and  bring  the 
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case  here,  and  assign  the  overruling  of  the  demurrer  and 
the  chancellor's  decree  as  error. 

The  exliibits  to  a  bill  in  a  suit  in  equity  are  a  part  of 
the  bill  itself,  and  whatever  is  found  in  them  must  be  taken 
as  a  part  of  the  statement  of  the  facts  on  which  the  suit  is 
founded.— Revised  Code,  §  3327 ;  ib.  p.  825,  Rule  in  Chan. 
No.  17.  So  far  as  they  are  admitted  facts  or  allegations 
undenied,  they  are  to  be  taken  as  true.  Whatever,  then, 
is  found  in  the  mortgage  and  promissory  note  to  Eben 
Kirk  &  Co.,  in  the  deeds  to  Reading  and  to  Bunkley,  and 
the  answer  of  Mrs.  Lynch  to  Micou's  bill,  are  allegations 
of  facts  in  the  pleading,  and  if  admitted  or  proven,  they 
must  be  so  treated,  as  they  are  exhibits  in  this  case. 

A  conveyance  for  the  sale  of  lands  is  a  declaration,  or 
series  of  propositions  by  the  vendor  to  the  vendee,  touch- 
ing the  thing  sold  or  intended  to  be  sold. — May  v.  Le.Claire, 
11  Wall.  217,  228 ;  1  Pars.  Contr.  p.  8.  If  it  is  deUvered 
to  the  vendee,  and  he  accepts  it,  he  must  be  presumed  to 
acquiesce  in  and  consent  to  all  its  recitals.  And  it  must 
be  accepted  as  a  whole,  or  not  at  all.  Therefore,  to  ascer- 
tain its  proper  construction,  and  the  real  purpose  of  the 
parties  to  it,  its  entire  contents  may  be  looked  to.  In  this 
State  it  must  be  in  writing,  or  printed,  "  on  parchment  or 
paper,  and  signed  at  the  foot  by  the  contracting  parties." 
It  must  also  be  executed  with  the  formahties  prescribed  by 
law.-Rev.  Code,  §§  1,  1535,  1536,  2373;  O'Nexil  v.  RoUn- 
son,  45  Ala.  526.  If,  within  these  limits,  it  is  intelligible,  is 
made  upon  legal  consideration  and  by  parties  competent 
to  contract,  it  is  sufl&cient,  whatever  form  of  words  may  be 
used. — 1  Kent,  450  ;  Revised  Code,  §  1569.  In  such  an  in- 
strument, the  part  which  preceded  the  habendum  at  com- 
mon law  was  called  the  premises. — Sumjier  v.  Williams, 
8  Mass.  174.  This  contained  the  subject-matter  of  the 
conveyance,  and  could  not  be  contradicted  by  the  subse- 
quent parts  of  the  instrument,  though  it  might  be  so  ex- 
plained and  qualified. — Manning  v.  Smith,  6  Conn.  289 ; 
Wager  v.  Wager,  1  S.  &  R.  375.  Here  the  exception  which 
precedes  the  warranty  comes  after  the  premises  and  after 
the  habendum.     The  conveyance  passes  a  fee  simple  estate 
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in  all  tlie  lands  mentioned  therein.  The  exception,  then, 
can  not  be  a  limitation  on  the  quantity  or  the  title  of  the 
lands  intended  to  be  sold.  This  would  be  a  contradiction 
of  the  premises,  which  is  not  to  be  allowed,  if  there  is 
any  other  construction  which  the  intention  of  the  makers 
of  the  instrument  will  admit. — 4  Bac.  Abr.  Bouv.  ed.  p. 
212,  C,  et  seq.;  Jackson  v.  Beach,  1  Johns.  Ch.  Cas.  399 ; 
Shep.  Dig.  p.  497,  §§  124-25.  The  exception,  then,  must 
be  appUed  to  the  warranty.  This  makes  the  whole  instru- 
ment consistent  with  its  purpose  and  the  facts  recited  in  it. 
The  vendors  intended  to  convey  all  their  title  to  all  the 
land  named  in  the  contract  of  sale,  and  they  were  able  to 
warrant  the  title,  except  against  the  mortgage.  This  they 
do ;  and  a  rational  construction  of  the  language  used,  and 
its  connection,  shows  that  this  was  all  they  proposed  to  do. 
The  next  question  that  presents  itself  is  this :  What  was 
the  consideration  for  the  sale,  as  appears  from  the  recitals 
of  the  deed  from  Lynch  and  wife  to  Reading,  which  is 
quoted  above?  Was  it  six  thousand  dollars,  which  was 
received  at  the  dehvery  of  the  deed,  or  was  it  six  thousand 
dollars  and  also  the  payment  of  the  mortgage  debt  of  two 
thousand  dollars  to  Eben  Kirk  &  Co.  besides?  In  other 
words,  was  the  payment  of  the  mortgage  debt  reckoned  as 
a  part  of  the  price  of  the  land?  The  recitals  of  the  deed 
show  that  Reading  had  paid  the  six  thousand  dollars  of 
the  purchase-money,  and  that  he  agreed  also  to  pay  off 
the  mortgage  debt  of  two  thousand  dollars  to  Eben  Kirk 
&  Co.,  in  addition.  It  can  hardly  be  presumed  that  he 
agreed  to  pay  this  mortgage  debt  sans  recourse  on  the 
mortgagors,  without  any  consideration,  merely  for  their 
accommodation, — in  effect,  that  he  intended  to  give  them 
two  thousand  dollars  above  the  price  of  the  lands;  be- 
cause, this  would  be  the  purport  of  his  agreement  as  reci- 
ted in  the  conveyance,  unless  Lynch  and  wife  furnished 
him  the  means  to  pay  the  mortgage  debt  out  of  the  value 
of  the  lands  sold,  over  and  above  the  money  paid  at  the 
deliver}'  of  the  deed.  If  Reading  had  intended  to  take 
the  lands  incumbered  with  the  mortgage  on  payment  of 
the  six  thousand  doUai's,  he  would  not  have  agreed  to  pay 
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the  mortgage  debt  besides.  And  he  would  not  have  agreed 
to  satisfy  the  mortgage  debt,  unless  Lynch  and  wife  had 
furnished  him  the  means  out  of  the  real  value  of  the  lands 
intended  to  be  sold.  The  payment  of  the  mortgage  debt, 
then,  was  a  part  of  the  price  of  the  lands.  And  the  funds 
to  pay  it  were  deducted  from  the  price  at  which  the  lands 
were  evidently  reckoned,  and  left  in  Reading's  hands  for 
that  purpose.  If  he  is  permitted  to  retain  it,  he  will  be 
enabled  to  hold  on  to  the  lands  for  two  thousand  dollars — 
the  amount  of  the  mortgage  debt  and  interest  thereon — 
less  than  Mrs.  Lynch  intended  to  sell  it.  A  construction 
of  the  conveyance  of  the  title,  which  would  lead  to  this 
result,  would  not  be  just  to  her.  In  construing  contracts, 
equity  looks  to  justice. — 1  Fontb.  Eq.  1.  The  exhibits  to 
the  bill  show  that  Reading  sold  the  lands  purchased  from 
Mrs.  Lynch  and  her  husband  by  him,  to  Bunkley,  upon 
the  same  terms,  as  to  the  payment  of  the  mortgage  debt, 
on  which  he  had  purchased  them.  And  it  can  not  be  as- 
sumed that  Bunkley  imdertook  the  payment  of  the  mort- 
gage debt  gratuitously.  And  he  must  be  visited  with  notice 
of  all  that  appears  from  an  examination  of  Reading's  title 
deeds. —  Witter  v.  Dudley,  42  Ala.  616  ;  Johnson  v.  Thweatt, 
18  Ala.  741.  If  Bunkley  was  indemnified  to  pay  the  mort- 
gage debt  by  Reading,  and  knew  the  contents  of  Reading's 
deed  from  Mrs.  Lynch  and  her  husband,  he  has  no  reason 
to  complain  that  the  indemnity  which  was  left  in  his  hands, 
after  the  defeat  of  the  mortgage  debt  by  Mrs.  Lynch, 
should  be  applied  in  payment  of  that  debt.  The  mortgage 
having  failed,  there  was  no  mortgage  debt  to  pay,  and  Mrs. 
Lynch's  funds  left  in  Reading's  hands  for  that  purpose,  re- 
verted to  her.  It  was  her  money  deposited  in  his  hands, 
upon  a  trust  for  her  use.  If  the  use  failed,  as  it  did,  then 
her  title  to  recover  the  money  revived ;  for,  equo  et  bono,  it 
belonged  to  her. — HitcJicock  et  al.  v.  Lukens  &  Son,  8  Port. 
333 ;  S.  C.  4:  Smith  Ala.  303.  And  as  it  was  a  part  of  the 
price  of  the  lands  which  had  not  been  paid,  it  was  secured 
by  the  vendor's  lien ;  and  Mrs.  Lynch  had  the  right  to  go 
into  chancery  and  enforce  that  lien. — Mahone.  v.  Haddock 
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€t  al.,  44  Ala.  92 ;  Burch  v.  Carter  et  al.,  44  Ala.  115 ;  Wood 
et  al.  V,  SvUens,  44  Ala.  686. 

The  objection  that  the  suit  is  instituted  by  Mrs.  Lynch 
against  her  husband  without  the  interposition  of  her  next 
friend,  is  not  sustained  by  the  record.  Mrs.  Whatley  is 
the  next  friend.  This  is  sufficient — Chan.  Rules  No.  15, 
Kev.  Code,  p.  825.  The  demurrer  to  the  complainant's  bill 
"was  properly  overruled.  The  bill  is  not  destitute  of  equity, 
and  it  is  sufficient  in  aU  its  formal  parts. — Revised  Code, 
§  3327. 

The  decree  of  the  court  below  is  affirmed  at  appellant's 
costs,  in  this  court  and  in  the  court  below. 


MONROE  vs.  HAMILTON  et  al. 

{BXUL  ni  EQUm  fob  SBTXIiEMENT  OF  PA.BTNERSHIP  ACCOUNTS,  AND  FOBBaU>S- 
TTBE   OF  UOBTOAGE.] 

1.  Partnership;  settlement  ef  accounts  in  equity;  multifariousness,  and 
adequate  legal  remedy. — A  bill  in  equity,  filed  by  one  partner  against  his 
insolvent  co-partner  in  the  business  of  carrying  on  a  farm  for  one  year; 
asking  a  settlement  of  the  partnership  accounts,  and  the  foreclosure  of 
a  mortgage  executed  by  the  defendant  partner  on  his  share  of  the  crop 
to  be  raised,  to  secure  an  individual  liability  to  the  complainant, — is 
not  obnoxious  to  the  objection  that  there  is  an  adequate  remedy  at  law; 
nor  is  it  demurrable  for  multifariousness,  although  several  purchasers 
from  the  defendant  partner,  of  different  portions  of  the  crop  at  differ- 
ent times,  are  united  with  him  as  defendants. 

Appeal  from  the  Chancery  Court  of  Greene. 
Heard  before  the  Hon.  A.  W.  Dillabd. 

The  bill  in  this  case  was  filed  by  Wm.  O.  Monroe,  against 
Wm.  M.  Hamilton  and  others,  and  sought  the  settlement 
of  partnership  accounts  between  the  said  Monroe  and  Ham- 
ilton, arising  out  of  th^  joint  farming  operations  during 
15 
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the  year  1867,  and  the  foreclosure  of  a  mortgage  executed 
by  said  Hamilton  to  secure  an  individual  liability  to  said 
Monroe.  Several  other  persons  were  joined  as  defendants 
with  Hamilton,  on  the  allegation  that  they  had  purchased, 
at  different  times,  portions  of  the  crop  from  Hamilton,  with 
notice  of  the  mortgage.  Hamilton,  who  was  alleged  to  be 
insolvent,  made  no  defense,  and  a  decree  pro  confesso  was 
entered  against  him.  The  other  defendants  demurred  to 
the  bill,  for  multifariousness,  and  because  the  dbmplainant 
had  an  adequate  remedy  at  law.  The  chancellor  sustained 
the  demurrer,  on  both  grounds,  and  his  decree  is  now  as- 
signed as  error. 

J.  B.  Clark,  and  K.  Crawford,  for  appellant. — 1.  A  mort- 
gagee,, with  power  to  take  possession  and  sell,  may,  un- 
doubtedly, in  some  cases,  maintain  an  action  at  law  against 
any  one  who  has  wrongfully  possessed  himself  of  the  mort- 
gaged property. — Hopkins  v.  Thompson,  2  Por.  433 ;  4  Kent, 
154.  But  the  more  complete  and  appropriate  remedy,  in 
such  a  case  as  this,  is  in  equity,  where  the  rights  of  all  the 
parties  can  be  finally  adjusted. — Anderson  v.  Hooks,  9  Ala. 
704 ;  Guthrie  v.  Quinn,  43  Ala.  561-7 ;  Halstead  v.  Shepard, 
23  Ala.  558 ;  Rogers  v.  Jones,  1  McCord's  Ch.  221. 

2.  The  bill  is  not  multifarious. — Ambler  v.  Warwick, 
1  Leigh,  195 ;  Poston  v.  Eubank,  3  J.  J.  Mar.  44.  The  ob- 
ject of  the  bill  is  single,  and  it  does  not  attempt  to  enforce 
against  the  defendants  demands  wholly  disconnected.  AU 
the  defendants  have  a  common  interest  in  the  subject  of 
litigation,  and  claim  through  the  same  person,  though  by 
contracts  made  at  different  times.  The  case  comes  fully 
within  the  principles  laid  down  by  the  following  authori- 
ties :  Holman's  Heirs  v.  Bank  of  Norfolk,  12  Ala.  409 ;  Sal- 
vidge  v.  Hyde,  5  Madd.  138 ;  Campbell  v.  Mackey,  1  My.  & 
Cr.  603 ;  Whaley  v.  Dawson,  2  Sch.  &  Lef.  367 ;  Gaines  v. 
Chew,  2  How.  (U.  S.)  642 ;  Brinkerhoff  v.  Brown,  6  Johns, 
ph.  139,  157;  Boyd  v.  Hoyt,  6  Paige,  65;  20  Pick.  368; 
Bank  v.  Walker,  7  Ala.  R.  926,  949 ;  Guthrie  v.  Alexander, 
15  Iowa,  470 ;  Porter  v.  McAllister,  6  Humph.  408 ;  10  Sim. 
470 ;  12  Peters,  230 ;  Kennedy  v.  Kennedy,  2  Ala.  609. 
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W.  Coleman,  and  Morgan  &  Jolly,  contra. — 1.  Hamil- 
ton, in  disposing  of  the  cotton,  converted  it.  The  several 
purchasers  from  him  do  not  claim  through  the  trustee,  but 
in  opposition  to  him,  and  have  no  connection  with  the  part- 
nership.— Colbnrn  v.  Broughton,  9  Ala.  351 ;  Fdder  v.  Davis^ 
17  Ala.  418.  The  bill  unites  a  claim  against  Hamilton,  to 
settle  the  partnership,  with  a  claim,  as  mortgagee,  against 
several  purchasers  from  him,  for  separate  and  distinct  con- 
versions.— Mcintosh  V.  Alexander,  16  Ala.  89 ;  Halstead  v. 
Shepard,  23  Ala.  568. 

2.  The  remedy  at  law  was  adequate  and  complete. — Col- 
burn  V.  Broughton,  9  Ala.  351. 

SAPFOLD,  J. — The  bill  was  dismissed,  on  demurrer,  for 
multifariousness  and  adequate  remedy  at  law.  It  charged 
that  the  complainant,  Monroe,  had  entered  into  a  partner- 
ship in  farming  with  the  defendant  Hamilton,  for  the  year 
186  7.  Certain  specified  expenses  were  to  be  borne  by  each 
separately,  and  others  were  to  be  incurred  on  their  joint 
liability.  The  profits  were  to  be  divided  equally.  Hamil- 
ton, being  obliged  to  borrow  money  to  perform  his  part  of 
the  contract,  obtained  some  directly  from  Monroe,  and 
some  upon  a  bill  of  exchange,  which  Monroe  signed  as  Lis 
surety.  To  secure  the  repayment  of  this  money,  he  mort- 
gaged his  entire  interest  in  the  farming  business  to  his 
partner,  Monroe,  under  the  following  stipulations :  As  soon 
as  the  crop  was  gathered,  or  in  a  reasonable  time  thereaf- 
ter, Monroe  was  to  take  possession  of  it,  and  sell  it  for 
their  mutual  benefit ;  "  after  the  sale,  the  parties  were  to 
settle  their  partnership  liabilities,  and  divide  the  net  profits 
into  two  equal  shares ;  Monroe  was  to  have  his  own  share 
absolutely,  and  was  to  retain  Hamilton's  in  trust,  and  re- 
fund himself  the  money  borrowed  from  him,  and  pay  the 
bill  of  exchange,  returning  the  residue,  if  any,  to  Ham- 
ilton." 

It  was  further  charged,  that,  although  Hamilton  had  paid 
the  bill  of  exchange,  the  money  due  to  the  complainant 
was  still  unpaid,  and  also  the  partnership  debts  for  which 
he  was  liable.     Hamilton,  without  authority,  had  sold  the 
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crop  at  different  times,  in  the  quantities  specified,  to  the 
other  defendants,  and  had  left  the  State  insolvent.  Neither 
he,  nor  the  other  defendants,  had  accounted  to  the  com- 
plainant for  the  said  cotton. 

Tlie  mortgage  was  duly  recorded,  and  the  transactions 
complained  of  occurred  subsequently.  The  prayer  of  the 
bill  was  for  an  account  of  the  partnership  matters,  and 
against  the  purchasers  of  the  cotton,  for  an  account  of  its 
value,  and  for  general  relief. 

If  the  complainant  has  a  right  to  the  remedy  he  has 
chosen,  the  defendants  should  not  object  because  he  did 
not  resort  to  a  legal  remedy,  by  which  he  might  have  dis- 
possessed them  not  only  of  the  share  of  the  property  he  is 
entitled  to,  but  also  of  that  which  they  may  in  this  action 
retain  as  the  share  of  their  vendor.  A  mortgagee,  with  a 
power  of  sale,  may  apply  at  once  to  a  court  of  equity  for 
a  foreclosure  of  the  mortgage. — Anderson  v.  Hooks,  9  Ala. 
704.  Chargeable  as  these  purchasers  are  with  the  disabih- 
ties  imposed  on  their  vendor  by  his  mortgage,  they  stUl 
have  a  claim  under  the  purchase  to  his  interest  in  the  cot- 
ton, subject  to  its  appropriation  to  the  payment  of  the  part- 
nership liabilities  and  the  other  debts  secured.  How  can 
the  account  be  taken?  how  can  a  multiplicity  of  suits  be 
avoided,  except  by  a  resort  to  chancery  ? — Story  on  Part. 
§§263,264;  1  Story's  Equity  Jur.  676-683;  3IcGoion  v. 
Sprague,  23  Ala.  524.     The  remedy  at  law  is  not  adequate. 

The  bill  is  not  multifarious.  The  defendants  have  a 
common  interest  touching  its  matter.  They  are  interested 
in  the  same  claim  of  right,  and  the  rehef  asked  for  in  rela- 
tion to  each  is  of  the  same  general  character. — Story's  Eq, 
Plead.  §§  284,  285 ;  Holman  v.  Bank  of  Nar/olk,  12  Ala, 
369-409. 

The  decree  is  reversed,  and  the  cause  remanded. 
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[contested  pbobate  of  •wh.Ij.] 

1.  Undue  influence  ;  what  constitutes. — Thu  andae  inflaence  necessary  to 
overthrow  a  testamentary  disposition  of  one's  estate,  mast  be  of  sach 
a  character  as  to  dominate  the  will  of  the  testator,  and  substitute  the 
will  of  another  in  its  stead.  There  must  be  such  importunity,  or  coer- 
cion, as  could  not  be  resisted,  so  that  the  motive  impelling  the  testator 
is  tantamount  to  force  or  fear. 

8.  Unsoundness  of  mind  ;  what  constitutes. — The  unsoundness  of  mind 
which  incapacitates  one  to  make  a  valid  will,  is  not  mere  impairment 
or  weakness  of  intellect,  which  sometimes  attends  old  age  or  disease, 
bnt  the  mind  must  be  so  prostrated  as  to  lose  the  government  of  rea- 
son and  common  sense. 

3.  Reversal  of  judgment,  with  instruciioris  for  rendition  in  primary  court. 
On  appeal  from  a  judgment  and  decree  of  the  probate  court,  in  the 
matter  cf  the  contested  probate  of  a  will,  the  evidence  having  been 
submitted  to  the  court  without  the  intervention  of  a  jury,  and  being 
all  set  out  in  the  bill  of  exceptions,  the  appellate  court,  on  reversing 
the  judgment  of  the  primary  court,  (Revised  Code,  §  2251,)  will  direct 
that  court  what  judgment  t6  render  in  the  case. 

Appeal  from  the  Probate  Court  of  Talladega. 
Heard  before  the  Hon.  Geo.  P.  Plowman. 

In  the  matter  of  the  probate  of  the  last  wiU  and  testa- 
ment of  Dr.  Edward  Gantt,  deceased,  which  was  pro- 
pounded for  probate  by  Samuel  Leeper,  one  of  the  execu- 
tors therein  named,  and  contested  by  Mrs.  Louisa  Taylor 
and  her  husband,  LaFayette  Taylor.  The  case  was  sub- 
mitted to  the  court,  by  consent,  without  the  intervention 
of  a  jury  ;  and  its  judgment  and  decree,  refusing  to  admit 
the  will  to  probate,  is  now  assigned  as  error.  The  evidence 
is  too  voluminous  to  be  stated  at  length,  and  it  can  not  be 
conveniently  condensed.  The  material  facts,  so  far  as  they 
are  necessary  to  a  correct  understanding  of  the  legal  points 
decided,  appear  in  the  opinion  of  the  court. 

John  T.  Heflin,  for  appellant. 
Bradford  &  Martin,  contra. 
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PETERS,  J. — The  will  in  this  case  is  contested  on  two 
grounds.  I  mention  these,  but  not  in  the  order  of  the 
pleading :  1st,  undue  influence ;  2d,  unsoundness  of  mind. 

Upon  the  first  groiind  of  contest,  but  Uttle  need  be  said. 
The  undue  influence  necessary  to  overturn  a  testamentary 
disposition  of  one's  estate  must  be  of  such  a  character  as 
to  overpower  the  will  of  the  testator,  and  substitute  an- 
other will  in  its  stead.  It  is  said  by  the  text-writers  on  this 
branch  of  legal  learning,  "  That  the  influence  to  vitiate  the 
act  must  amount  to  force  and  coercion,  destroying  the  free- 
agency."  It  must  not  be  the  influence  of  affection,  or  at- 
tachment, or  the  desire  to  gratify  the  wishes  of  another. 
And  there  must  be  evidence  of  such  importunity,  or  coer- 
cion, as  could  not  be  resisted,  so  that  the  motive  impelling 
the  testator  was  tantamount  to  force  or  fear. — 1  Williams 
Ex'rs,  42 ;  1  Jar.  on  WiUs,  39 ;  Taylm-  v.  Kelly,  31  Ala.  59, 70 ; 
Gilbert  v.  Gilbert,  22  Ala.  529 ;  Dunlap  v.  Robinson,  28  Ala. 
100 ;  LeveretVs  Heirs  v.  Carlisle,  19  Ala.  80 ;  Pod  v.  Pool, 
35  Ala.  12 ;  HaWs  Heirs  v.  Halls  Executor,  38  Ala.  131 ; 
1  Redf.  Law  of  Wills,  514  et  seq.  There  is  no  proof  what- 
ever of  the  exercise  of  such  an  influence,  in  this  case. 

The  second  ground  of  objection  above  stated  to  the  in- 
strument propounded  as  the  will  of  Dr.  Gantt,  is  much 
more  difficult  of  treatment.  In  this  case  it  is  more  a  ques- 
tion of  fact  than  of  law.  To  make  a  will  implies  the  pos- 
session of  mind  sufficient  for  that  purpose.  The  will  itself 
should  be  the  expression  of  the  testator's  own  mind.  It  is 
the  testator's  wish  and  directions  as  to  what  disposition 
shall  be  made  of  his  estate  after  he  shall  have  departed 
from  this  life.  The  testamentary  disposition  takes  effect 
at  the  testator's  death.  And  it  is  doubtless  for  this  reason 
that  the  preparation  of  a  will  is  so  often  postponed  until 
the  expectation  of  death  has  arrived,  as  an  earlier  disposi- 
tion might  not  suit  the  exigencies  of  that  hour.  Though 
a  will  may  be  made  at  any  time  in  life  by  a  person  of  sound 
mind  and  of  sufficient  age. — 10  Bac,  (Bouv.  ed.)  479 ;  Rev. 
Code,  §§  1910,  1916.  After  twenty-one,  there  is  no  limit  as 
to  age ;  but  the  soundness  of  mind  of  the  testator  must  be 
such  that  he  can  be  said  to  be  of  sound  and  disposijig 
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mind  at  the  time  the  will  is  made  and  published.  The 
words  "  of  sound  mind "  are  those  used  in  our  statute. 
They  are  not  terms  new  to  the  law,  but  have  been  long 
used  and  defined  by  judicial  tribimals  and  eminent  authors 
upon  the  subject  of  insanity.  It  is  said,  after  repeated  dis- 
cussions of  the  same  question  by  our  own  courts,  T/iat  the 
testator  should  make  a  valid  vnll,  it  is  not  necessary  thai  his 
memory  should  be  perfect,  and  his  mind  wholly  unimpaired. 
If  he  had  memory  and  mind  enough  to  recollect  the  property 
he  was  about  to  bequeath,  and  the  persons  to  whom  Ive  wished 
to  mil  it,  and  the  manner  in  lohich  he  wished^  it  disposed  of, 
and  to  know  and  understand  the  business  lie  was  engaged  in, 
he  had,  in  contemplation  of  law,  a  sound  mind ';  and  his  great 
oxfe,  bodily  infirmity,  and  impaired  mind,  would  not  vitiate  a 
will  made  by  one  possessing  stic.h  capacity.  The  authorities 
upon  which  this  declaration  of  the  law  is  made  fully  sus-  / 
tain  it. — Taylor  v.  Kelly,  31  Ala.  72;  Harrison  v.  Rowan,  I 
3  Wash.  C.  C.  385  ;  Coleman  v.  Robertson,  17  Ala.  R.  84  ;^ 
1  Jar.  on  WiUs,  50 ;  EUiotfs  Will,  2  J.  J.  Marshall,  340  ;  Dor- 
nick  V.  Reichenback,  10  S.  and  R.  84 ;  BlanxMrd  v.  NestU, 
3  Denio,  37. 

It  would  be  monstrous  to  permit  a  testator's  age  and  in- 
firmity of  body  to  defeat  his  purpose  in  this  disposition  of 
his  estate,  when  he  evidently  knew  and  intended  what  his 
will  expressed  at  the  time  it  was  made  and  published. 
Maverick  v.  Reynolds,  2  Bradf.  Sur.  360.  This  would  make 
old  age  synonymous  with  imbecility.  Though  old  age  often 
has  its  weakness,  physical  and  mental,  it  is  not  necessarily 
associated  with  such  imsoundness  of  mind  as  renders  its 
possessor  incapable  of  making  a  valid  will. — Ray's  Med. 
Jur.  §  336.  In  referring  to  this  subject,  in  one  of  his  opin- 
ions, Chancellor  Kent  has  said  :  "  It  is  one  of  the  painful 
consequences  of  extreme  old  age,  that  it  ceases  to  excite 
interest,  and  is  apt  to  be  left  solitary  and  neglected.  The 
control  which  the  law  still  gives  to  a  man  over  the  disposal 
of  his  property  is  one  of  the  most  efficient  means  which  he 
has  in  protracted  life,  to  command  the  attention  due  to  his 
infirmities.  The  will  of  such  an  aged  man  ought  to  be  re^' 
garded  with  great  tenderness,  when  it  appears  not  to  have 
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been  procured  by  fraudulent  arts,  but  contains  those  very 
dispositions,  which  the  circumstances  of  his  situation  and 
the  course  of  the  natural  affections  dictated."— -  Faw  Alst  v. 
Hunter,  5  John  Ch.  148. 

The  testimony  here  very  clearly  shows  that  Dr.  Gantt 
very  well  knew  what  he  was  about  when  he  made,  and  pub- 
lished the  instrument  propounded  for  probate  as  his  wiU ; 
that  he  was  the  sole  author  of  it,  and  that  it  proceeded 
from  his  own  and  from  no  other  mind.  Such  facts  are 
entitled  to  overpower  the  mere  conjectures  of  the  witnesses 
who  testified,  that  they  believed  his  mind  to  have  been  un- 
sound.— Couch  V.  Couch,  7  Ala.  519.  The  trivial  circum- 
stances to  which  the  witnesses,  who  testily  of  unsoundness 
of  mind,  allude,  as  a  basis  of  their  opinions,  show  that  they 
mistook  impairment  of  mind  and  weakness  of  mind  for  the 
statutory  tinsoundness,  which  is  required  to  invalidate  a  will. 
One  witness  was  prevented  by  the  court  from  stating  the 
facts  on  which  he  rested  his  belief  of  unsoundness  of  mind. 
Another  illustrated  his  belief  by  referring  to  a  table,  on 
which  there  was  a  defective  spot,  as  "  large  as  a  dime." 
Another,  that  the  testator  had  told  a  young  lady,  that  she 
was  in  "  good  condition,"  and  others  much  of  the  same 
sort.  Yet  the  attesting  witnesses  all  say,  that  the  will  was 
made  and  published  at  the  testator's  own  suggestion,  and 
was  wholly  dictated  by  him,  and  carefully  executed  with  all 
the  technicalities  required  by  the  statute ;  that  he  was 
then  able  to  sit  up  on  his  bed,  to  converse  and  act  ration- 
ally, and  becomingly  to  discharge  the  courtesies  of  his 
house  and  table  to  his  guests  and  friends.  He  knew  his 
neighbors ;  he  talked  and  acted  rationally,  and  always  un- 
derstood common  ideas,  when  plainly  expressed.  And  one 
of  the  attesting  witnesses,  who  says  he  suspected  his  sound- 
ness of  mind,  but  not  on  the  day  of  the  publication  of  the 
will,  declares  that  "his  conversation  was  at  all  times  sane 
and  rational,  and  he  never  knew  him  to  do  an  irrational 
act." 

Outside  of  the  evidence  of  the  attesting  witnesses,  there 
is  a  great  mass  of  conflicting  testimony,  which  can  not  be 
reconciled,  except  upon  the  hypothesis  that  it  is  mere  opin- 
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ion,  and  refers  to  a  weakened  and  enfeebled  intellect,  rather 
than  to  a  mind  so  prostrated  as  to  lose  the  government  of 
reason  and  common  sense.  This  appears  when  the  wit- 
nesses declare  that  "  he  was  not  what  he  had  been."  This 
may  be  said  of  all  old  men  oppressed  with  disease ;  but  it 
is  not  evidence  of  that  insanity  which  denies  them  the  right 
to  dispose  of  their  estates  by  will.  It  has  already  been  said 
that  mere  feebleness  of  mind  is  not  enough  to  deprive  the 
testator  of  the  right  to  make  a  will,  unless  it  is  so  great  as 
to  amount  to  a  prostration  of  the  reason. — 3  Denio,  37, 
supra.  Here,  thtf  will  is  just  and  equal,  and  displays  rea- 
son, memory,  and  benevolence  ;  and  it  was  made  without 
advice  or  dictation  from  any  one.  Such  a  will  is  itself 
evidence  of  a  disposing  mind. — McDanieVs  Will,  2  J.  J. 
Marshall,  331. 

The  will  is  set  out  at  length  in  the  record.  It  shows 
that,  after  a  liberal  devise  to  her  daughter,  Mrs.  Taylor, 
the  testator's  adopted  child,  is  placed  on  an  equal  footing 
with  his  necessitous  sisters.  And  his  sister,  Elmira,  after 
rewarding  her  as  his  nurse  in  his  old  age  and  his  many  in- 
firmities, is  also  made  an  equal  participant  in  his  general 
bounty.  His  old  and  tried  friend  and  former  slave,  John, 
is  generously  provided  for^  in  conformity  with  his  previous 
declarations.  The  gift  to  the  wife  and  family  of  his  rela- 
tion. Dr.  William  H.  Gantt  of  Texas,  in  their  peculiar  and 
unfortunate  condition  at  the  end  of  the  late  war  and  the 
death  of  the  head  and  support  of  the  family,  was  eminently 
kind  and  benevolent.  So  was  the  gift  for  the  lyceum.  In 
every  sense,  the  testament  shows  such  a  disposition  of  the 
testator's  estate,  as  conforms  to  the  intelligence,  charactei', 
and  tastes  of  Dr.  Gantt,  who  made  it,  as  given  by  the  nu- 
merous witnesses,  who  had  best  and  longest  known  him. 
I  can  not,  therefore,  free  my  mind  from  the  apprehension, 
that  the  learned  judge  in  the  court  below  mistook  the  force 
of  the  evidence,  which  tended  to  estabhsh  impairment  and 
feebleness  of  mind,  as  going  to  show  a  higher  order  of 
derangement,  that  is,  statutory  unsoundness  and  insanity. 
In  this  he  fell  into  eiTor. — 1  Redf.  on  Law  of  WUls,  ch. 

ni.  §  15. 
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The  instrument  propounded  as  the  last  wall  and  testa- 
ment of  "  Dr.  Edward  Gantt "  for  probate  m  the  court  of 
probate  in  the  said  county  of  Talladega  in  this  State  was 
properly  made  and  published,  and  the  testator  was  of  suf- 
ficiently sound  mind  and  disposing  memory  at  the  time  the 
same  was  so  made  and  published  as  to  enable  him  to  make 
a  vaUd  will.  It  should  be  admitted  to  probate  according 
to  law. — Rev.  Code,  §  1965. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded.  And  it  appearing  to  this  court  from 
the  bill  of  exceptions,  that  all  the  evidence,  in  relation  to 
the  matter  in  controversy  in  this  suit,  offered  in  the  court 
below,  is  set  out  in  the  bill  of  exceptions  aforesaid,  thia 
court  doth  order  and  direct,  that  the  court  below  shall  ren- 
der judgment  that  the  said  instrument  propounded  by  said 
Samuel  Leeper  in  the  court  below  as  the  last  will,  and  tes- 
tament of  Dr.  Edward  Gantt,  deceased,  bearing  date  the 
•thirteenth  day  of  November,  1867,  and  attested  by  Hugh 
S.  Darby,  G.  G.  Morris,  and  J.  L.  Darby,  as  subscribing 
witnesses  thereto,  be  admitted  to  probate,  and  declared  to 
be  duly  proven,  and  ordered  to  be  recorded,  as  and  for  the 
last  will  and  testament  of  Dr.  Edward  Gantt,  deceased,  in 
manner  and  form  required  by  law,  and  that  said  Louisa 
Taylor,  and  said  LaFayette  Taylor,  said  contestants,  be 
taxed  with  the  costs  of  said  contest. — Rev.  Code,  §§  2251, 
2260,  2214,  1967. 

And  the  appellants,  said  Louisa  Taylor  and  said  LaFay- 
ette Taylor,  wiU  pay  the  costs  of  this  appeal  in  this  court, 
afud  in  the  court  below. 
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[application  bt  legatees  to  chabge  executor  with  legacies.] 

i.  Legacies;  proof  held  insufficient  to  charge  executor  with. — On  an  appli- 
cation by  legatees  to  charge  an  executor  with  legacies,  the  question 
being  whether  certain  money  directed  by  the  will  to  be  retained  lor  a 
contingent  liability,  the  balance  of  which  was  the  subject  of  the  lega- 
cies, was  left  by  the  testator  at  his  death,  and  received  by  the  execu- 
tor,— Held,  evidence  that  the  testator  had  such  money  at  the  date  of 
his  will,  in  1861,  and  of  declarations  made  by  the  executor  soon  after 
the  testator's  death,  in  1866,  that  the  money  was  left  for  the  purposes 
mentioned,  or  that  there  was  such  money  to  be  so  distributed,  which 
declarations  might  be  referred  to  the  provisions  of  the  will,  with  as 
much  propriety  as  to  the  executor's  receipt  of  the  fund, — is  not  suffi- 
cient to  authorize  a  decree  against  the  executor,  when  opposed  by  the 
direct  and.  positive  testimony  of  the  executor  and  several  other  wit- 
nesses, that  they  were  well  acquainted  with  the  testator  and  his  prop- 
erty between  the  date  of  the  will  and  his  death  ;  that  he  had  no  such 
property  within  their  knowledge,  though,  possibly,  he  might  have  had 
money ;  and  proof  that  he  had  loaned  money  during  the  time,  and 
sustained  heavy  losses,  and  that  he  did  not  return  such  money  in  his 
tax  list. 

Appeal  from  Probate  Court  of  Conecuh. 
Tried  before  Hon.  A.  W.  Jones. 

The  facts  are  sufl&ciently  stated  in  the  opinion. 

Herbert  &  Buell,  and  P.  D.  Page,  for  appellant. 
S.  J.  CuMMiNG,  contra. 

B.  F.  SAFFOLD,  J. — The  decree  was  rendered  against 
the  appellant,  Jay,  as  the  executor  of  the  will  of  his  father, 
David  Jay,  on  an  appUcation  for  iiie  paj-ment  of  legacies, 
made  by  the  appellees. 

The  will  directed  that,  after  the  payment  of  the  debts, 
four  thousand  dollars  of  the  estate  should  be  retained  by 
the  executor,  to  await  the  termination  of  a  suit  respecting 
some  land,  the  title  to  which  the  testator  had  warranted. 
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Whatever  remained  of  this  fund  after  this  liabiUty  was  re- 
leased, was  bequeathed  one-half  to  his  son  Andiew,  and 
the  other  to  the  petitioners. 

The  suit  was  compromised  for  something  less  than  a 
thousand  dollars.  There  is  no  controversy  about  the  prop- 
erty reported  in  the  inventory  of  the  executor.  But  the 
petitioners  say  the  testator  had  a  sum  of  money  amount- 
ing to  four  thousand  dollars,  supposed  to  have  been  in 
gold,  which  was  lq  his  possession  at  the  time  of  his  death, 
or  was  deposited  by  him  somewhere ;  that  the  executor 
received  this  money,  but  has  not  accounted  for  it.  The 
executor  denies  any  knowledge  of  the  money. 

A  summary  of  the  testimony  may  be  thus  stated :  Stall- 
worth  was  intimate  with  the  testator,  and  knew  as  much 
about  his  business  as  any  one.  He  transacted  his  business 
in  taking  notes  for  money  lent,  and  he  did  not  think  any 
of  his  large  notes  had  been  collected,  or  were  collectible, 
since  the  war.  The  decedent  regarded  his  notes  taken 
before  the  war  as  worthless,  and  did  not  sue  upon  them. 
About  the  time  of  making  his  will  (1861)  he  had  as  much 
as  five  thousand  dollars  of  money  on  hand.  He  was  par- 
tial to  gold,  but  not  enough  so  to  prevent  him  from  lending 
it.  Ben  Dolphin,  his  favorite  negi'o  servant,  waited  upon 
him  continually,  and  was  with  him  when  he  died  (in  Au- 
gust, 1866).  He  was  in  the  habit  of  bringing  him  his 
money  and  putting  it  away,  locking  and  unlocking  the 
bureau  drawer  for  the  purpose.  The  witness  did  not  know 
of  his  having  any  gold  after  the  war,  unless  perhaps  about 
eighty  dollars. 

Joseph  H.  Thomas  was  tax  assessor  of  Conecuh  county 
in  1865-6,  and  was  intimately  acquainted  with  the  deced- 
ent, and  with  his  property.  It  was  his  habit  to  lend  out 
his  money  closely  up  to  the  beginning  of  1862.  He  told 
the  witness  on  several  occasions  that  he  had  very  little 
money.  If  he  had  had  much,  the  witness  would  have 
known  it.  He  told  him  that  aU  of  his  notes  were  worth- 
less. 

Ben  Dolphin  testified  that  the  decedent  kept  his  gold  in 
a  bag,  and  his  paper  money  in  a  book,  both  of  which  he 
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was  accustomed  to  carry  to  him  when  he  wanted  them,  and 
to  put  away.  He  is  confident  that  he  had  not  more  than 
forty  dollars  in  gold  about  the  close  of  the  war. 

The  tax  list  returned  by  the  testator  on  oath,  in  1866, 
contained  no  more  than  two  hundred  acres  of  land,  valued 
at  six  hundred  dollars,  and  a  buggy,  valued  at  seventy-five 
dollars. 

Page  testified  that  the  executor  shipped  some  gold,  a  few 
hundred  dollars,  to  Mobile.  He  did  not  hear  him  say  that 
he  had  any  gold  belonging  to  the  estate  on  hand ;  heard 
him  say  there  was  four  thousand  dollars  in  gold  set  apart 
for  the  law-suit,  but  was  inclined  to  think  he  referred  to 
what  the  will  said  on  the  subject. 

Mrs.  Williamson,  the  sister  of  the  executor,  testified  that 
he  told  her  there  was  four  thousand  dollars  in  gold  to  be 
divided  between  himself  and  her  children.  Her  husband, 
John  A.  Williamson,  corroborates  her  statement,  except 
that  the  executor  prefaced  his  declaration  with  the  words, 
"  I  have  not  told  you  any  thing  about  our  father's  will." 
The  conversation  occurred  in  November,  1866.  There  was 
no  further  evidence  tending  to  show  that  the  executor  had 
received  any  more  gold  or  other  property  than  he  reported. 
He  testified  that  he  knew  nothing  of  any  more  gold  or 
other  property  than  he  had  accouted  for. 

The  evidence  was  wholly  insufficient  to  authorize  the 
charge  against  the  executor. 

The  decree  is  reversed,  and  the  cause  remanded. 
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[bill  in  equity  bt  surety  against  pbincipal,  to  subject  lands  to  THK 
Payment  of  debt.] 

1.  Surrender,  or  re-delivery  of  deed,  hy  grantee  to  grantor.— iThe  mere  sur- 
render, or  re-delivery  of  a  deed,  by  the  grantee  to  the  grantor,  does 
not  work  a  divestiture  of  the  title  out  of  the  grantee  ;  nor  can  a  trus- 
tee, having  accepted  a  conveyance  on  a  secret  tnist,  repudiate  the  trust, 
and  divest  himself  of  the  title  conveyed  to  him,  by  surrendering  the 
deed  to  the  grantor,  and  declaring  "  that  he  will  not  have  any  thing 
more  to  do  with  the  matter." 

2.  Parties  to  bill  to  subject  lands  to  payment  of  debt. — To  a  bill  which  is 
filed  by  a  surety  against  his  principal,  and  which  seeks  to  subject  to 
the  payment  of  the  debt  lands  alleged  to  have  been  conveyed  by  the 
principal  in  secret  trust,  the  holder  of  the  legal  title  to  the  lands  is  a 
necessary  party. 

3.  Dismissal  of  bill  without  prejudice. — When  a  bill  is  dismissed  without 
prejudice,  but  neither  the  decree  nor  the  opinion  shows  the  reason  of 
such  dismissal,  although  the  record  shows  that  it  was  defective  for  the 
want  of  necessary  parties  defendant,  the  appellate  court  will  presume 
that  the  complainant  was  allowed  an  opportunity  to  amend  by  adding 
the  proper  parties,  and  that  he  declined  to  do  so. 

4.  Equitable  relief  on  grounds  of  fraud,  discovery,  and  account. — Where  a 
surety  file.s  a  bill  against  his  principal,  seeking  to  subject  lands  which 
are  alleged  to  have  been  conveyed  by  the  principal,  in  secret  trust,  to 
hinder  and  delay  the  collection  of  the  complainant's  demand,  and  to 
have  been  afterwards  secretly  released  or  re-conveyed  by  the  trustee  ; 
and  the  an  wer,  while  admitting  the  conveyance  and  re-conveyance  of 
the  lands,  denies  all  fraudulent  intent,  and  alleges  that  the  only  pur- 
pose was  to  secure  the  lauds  as  a  homestead  exempt  from  execution  ; 
all  the  parties  being  competent  witnessts  at  law,  and  there  being  no 
complicated  accounts  to  be  settled, — the  bill  is  properly  dismi  sed  on 
the  merits  ;  nor  can  it  be  maintained  for  the  purpose  of  ascertaining 
the  value  of  the  homestead  exemption,  and  subjecting  the  residue  of 
the  lands  to  the  satisfaction  of  the  complainant's  demand. 

Appeal  from  the  Chancery  Court  of  Mobile. 
Heard  before  the  Hon.  Adam  C.  Felder. 

Geo.  N.  Stewart,  for  appellant. — The  equity  of  the  bill 
rests  on  the  three  grounds  of  fraud,  discovery,  and  account. 
The  fraud  consists  in  the  conveyance  to  Xing,  which  recites 
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the  payment  of  a  valuable  consideration,  when  in  fact  none 
whatever  existed,  and  the  intention  was  to  hinder  and  delay 
the  plaintiff  in  the  collection  of  his  demand,  and  the  secret 
re-convejance  by  King  to  the  defendant.  These  convey- 
ances constitute  such  a  cloud  on  the  title  as  justified  an 
appeal  to  the  chancery  court  for  its  removal ;  and  as  to 
these  matters  a  discovery  is  also  sou^t  from  the  defendant. 
An  account  is  also  necessary,  to  ascertain  the  amount  of 
the  debt  which  the  plaintiff  has  paid,  and  the  amount  of 
the  rent  with  which  he  is  chargeable. 

The  master's  report  shows  that  the  house  and  lot  were 
of  value  sufficient,  over  and  above  the  highest  exemption 
claimed,  to  satisfy  the  plaintiff's  demand ;  and  a  resort  to 
chancery  was  necessary  to  reach  and  subject  this  surplus. 
When  this  obligation  was  contracted,  (October  22,  1866,) 
the  law  exempted  only  $500  worth  of  real  estate.  The  law 
exempting  $1200  worth  of  real  estate,  (Eev.  Code,  §  2884*) 
was  passed  on  the  19th  February,  1867 ;  and  the  provision 
in  the  constitution  of  1867  is  made  expressly  appUcable  to 
future  contracts.  But,  in  point  of  fact,  the  house  and  lot 
were  not  exempt  at  all,  not  being  occupied  by  the  family. 
Raster  v.  Mc  JViUiams,  41  Ala.  Rep.  302 ;  Allman  v.  Gann, 
29  Ala.  240. 

Thos.  H.  Herndon,  and  R.  Inge  Smith,  contra. — 1.  The 
deed  from  Mrs.  Greig  to  King  conveyed  the  legal  title  to 
him,  and  its  subsequent  surrender  by  him  did  not  divest 
his  title.— 36  Ala.  586;  33  Ala.  264;  15  Ala.  619;  6  Ala. 
801 ;  7  Peters,  171 ;  22  Howard,  1-;  4  McLean,  12 ;  1  Black, 
451;  12  Johns. 

2.  As  the  holder  of  the  legal  title.  King  was  a  necessary 
party  to  the  bill.— 21  Ala.  264. 

3.  The  court  had  the  right  to  dismiss  the  bill  without 
prejudice,  as  the  plaintiff  did  not  offer  to  amend  by  bring- 
ing in  King.— 23  Ala.  232 ;  16  Ala.  625 ;  8  Porter,  270. 

PETERS,  J.— The  bill  in  tliis  case  was  filed  by  Kim- 
ball, the  appellant,  against  Mrs.  Greig,  the  appellee,  for 
the  purpose  of  subjecting  certain  real  property  owned  by 
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her,  in  the  city  of  Mobile,  in  this  State,  to  the  payment  of 
complainant's  debt  to  one  Henry,  which  debt  he  had  in- 
curred as  the  surety  for  Mi's.  Greig,  on  certain  promissory 
notes,  dated  October  23,  1866,  which  are  set  out  in  full  in 
the  pleadings.  The  ground  of  equity  on  which  the  case 
mainly,  and,  so  far  as  I  have  been  able  to  comprehend  it, 
wholly  rests,  is  the  allegation  that  Mrs.  Greig  was  the 
owner  in  her  own  right  of  a  certain  house  and  lot  in  said 
city  of  Mobile,  which  she  had  fraudulently  conveyed  to 
one  King,  for  the  purpose  of  hindering  and  delaying  the 
collection  of  complainant's  demand,  but,  before  the  filing 
of  the  bill.  King,  "  by  some  instrument  secretly  executed, 
released  to  Mrs.  Greig  all  claim  to  said  lot."  It  is  also  al- 
leged that  Mrs.  Greig  intended  to  convey  her  property  to 
prevent  its  being  subject  to  satisfaction  of  the  complain- 
ant's demands.  It  also  appears  that  there  was  an  account 
between  the  parties,  but  it  does  not  seem  to  be  at  all  com- 
plicated. King  is  not  made  a  party  to  the  suit.  Mrs^ 
Greig  was  the  sole  defendant,  and  was  required  to  answer 
the  bill  upon  oath.  Accordingly,  Mrs.  Greig  answered  the 
allegations  of  the  bill,  on  oath,  and  admitted  her  indebt- 
edness as  charged,  and  her  inability  to  pay  it*  She  also 
admitted  her  conveyance  to  King,  and  his  subsequent  re- 
linquishment of  his  title  to  her,  and  asserted  her  right  to 
the  lot  as  a  homestead  for  herself  and  child.  She  also  de- 
nied that  the  conveyance  to  King  had  been  made  to  defeat, 
or  hinder  or  delay  the  complainant  in  the  collection  of  his 
demand,  but  only  to  secure  the  house  and  lot  to  herself 
and  child  as  a  homestead.  And  she  asserted,  by  way  of 
explanation  of  the  conveyance  to  King,  and  by  way  of 
plea,  that  the  said  house  and  lot,  as  her  homestead,  was 
not  Hable  to  levy  and  sale  under  any  legal  process,  for  the 
satisfaction  of  complainant's  said  demand. 

On  the  coming  in  of  the  answer,  it  was  referred  to  the 
master  to  ascertain  the  amount  of  complainant's  debt,  the 
value  of  the  lot  at  the  date  of  the  filing  of  the  bill,  and 
whether  King  had  re-conveyed  his  title  to  Mrs.  Greig. 
The  master  ascertained  the  amount  of  the  debt  to  be 
$730  43,  and  the  value  of  the  lot  to  be  $2,700 ;  and  that 
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King  "  had  returned  to  Mrs.  Greig  the  deed  made  by  her 
to  him  for  said  lot,  and  at  the  same  time  stated  that  he  re- 
linquished any  and  all  claim  thereto  which  he  might  have 
obtained  by  said  deed,  and  that  he  would  have  nothing 
further  to  do  with  the  matter."  This  he  reported  to  the 
court,  and  the  report  was  confirmed.  The  cause  was  then 
submitted  for  a  final  decree,  upon  the  bill,  answer,  and 
master's  report.  There  was  no  testimony  taken  in  the 
case.  Upon  the  final  hearing,  the  learned  chancellor  dis- 
missed the  bill,  and  taxed  the  complainant  with  the  costs. 
From  this  decree  he  appeals  to  this  court. 

1-2.  The  decree  does  not  show  upon  what  grounds  the 
bill  was  dismissed,  whether  for  the  want  of  proper  parties 
defendant,  or  for  want  of  proof  to  sustain  the  allegations, 
or  the  insuflBciency  of  the  allegations  to  make  out  a  case 
in  equity.  It  may  have  been  done  for  any  of  these  rea- 
sons, but  there  is  no  means  of  ascertaining,  from  the 
record,  which  reason  prevailed  in  the  judgment  of  the 
learned  chancellor  to  influence  hLs  decision.  Upon  the 
facts  reported  by  the  master,  King  was  a  necessary  party 
defendant  to  the  bill.  All  the  title  that  Mrs.  Greig  could 
•convey,  passed  to  him  by  her  deed  to  him,  and  the  mere 
re-delivery,  or  surrender  of  the  deed  to  her,  did  not  divest 
his  title.  She  does  not  admit  that  her  conveyance  to  King 
was  intended  as  a  fraud,  but  only  to  secure  in  his  hands 
real  estate,  which  she  was  advised  she  could  so  convey,  to 
be  held  for  her  as  her  homestead,  for  her  use  as  the  head 
of  a  family.  If  King  accepted  the  conveyance  for  this 
purpose,  he  could  not  repudiate  the  trust  by  a  mere  return, 
of  the  deed  to  her  and  declaring  his  unwillingness  "  to  have 
anything  more  to  do  with  the  matter,"  as. he  says  he  did. 
The  title  to  the  land  was  in  him,  and  the  chancellor  could 
not  deal  with  the  land,  under  such  a  state  of  facts,  without 
his  presence  in  court.  Lands  in  this  State  can  only  pass 
by  descent,  or  by  purchase  ;  which  latter  is  by  will,  or  by 
bargain  and  sale,  or  some  other  mode  of  conveyance  by  in- 
strument in  writing.  And  for  this  reason  King  could  only 
reinstate  Mrs.  Greig  in  her  title  by  [re-conveyance  or  by 
16 
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wiU.— Revised  Code,  §§  15o4,  1535;  lb.  §§  1910,  1930  ;  lb. 
§  1888  ;  4  Kent,  p.  441,  marg. ;  Kirig  v.  Croclieron,  14  Ala. 
822,  828 ;  Gimon  v.  Davis,  36  Ala.  589  ;  Bryant  v.  Young, 
Hale  et  al,  21  Ala.  264. 

3.  The  bill  was  dismissed  wdthout  prejudice.  But  it 
does  not  appear  from  the  record  that  this  objection  was 
made  in  the  court  below,  or  that  the  complainant  moved  to 
amend  his  bill  and  was  refused.  To  sustain  the  judgment, 
it  will  be  presumed  here  that  he  refused  to  amend  upon  a 
discovery  of  the  defect.  Such  has  long  been  the  practice 
of  this  court. — Singleton  v.  Gayle,  8  Porter,  270 ;  S.  C,  5 
Smith's  Cond.  Rep.  275 ;  Goodman,  Ex'r,  v.  Benham, 
Adm'r,  16  Ala.  625, 631 ;  Andrews  et  al.  v.  Hobson's  AdmW, 
23  Ala.  219, 232 ;  43  Ala.  542,  555,  57.  In  this  view  of  the 
case,  the  dismissal  was  not  erroneous. 

4.  But  the  learned  chancellor  may  have  proceeded  to 
dispose  of  the  bill  upon  its  merits.  The  only  allegation  in 
the  pleadings,  which  would  afford  any  pretense  for  a  re- 
sort to  the  extraordinaiy  powers  of  a  court  of  chancery,  is 
that  setting  up  the  fraud  in  the  conveyance  to  King.  But 
the  bill  shows  that  King  re-conveyed,  or  released,  "  by  in- 
strument secretly  executed,  all  his  claim  to  said  lot  to  Mrs.. 
Greig"  before  the  suit  was  commenced ;  and  her  answer 
admits  this,  in  effect,  and  asserts  that  she  had  been  re- 
stored to  her  original  right  and  title  to  the  lot.  And  she 
denies  that  she  was  making,  or  intended  making,  any  at- 
tempt to  convey  away  her  property  to  defeat  the  collection 
of  the  complainant's  demand,  as  charged  in  the  bill.  Then, 
her  title  was  not  embarrassed  by  the  supposed  fraudulent 
deed  to  King,  and  there  was  no  need  for  any  discovery 
that  could  not  be  made  upon  a  trial  at  law ;  as  she  and 
King  and  the  complainant  were  all  competent  witnesses, 
and  could  be  fully  examined  in  a  court  of  law. — Revised 
Code,  §§  2704,  2731.  Then,  as  the  case  was  submitted, 
there  was  really  no  fraud,  and  no  serious  complication  of 
accounts,  and  no  necessity  of  any  discovery  which  could 
not  very  well  be  made  at  law.  The  allegations  of  the  bill 
material  to  the  jurisdiction  of  the  chancellor  were  not  sus- 
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tained.      And  upon  this  ground,  also,  the  cause  was  prop- 
erly dismissed. 

The  bill  is  not  so  framed  as  to  entitle  the  complainant  to 
go  into  chancery  to  ascertain  the  value  of  the  homestead 
interest  in  the  land,  so  that  he  might  subject  the  residue,  if 
any,  to  the  satisfaction  of  his  claim,  even  if  this  could  be 
done,  where  the  interest  is  merely  a  legal  interest,  as  in 
this  case,  which  would  be  accessible  to  an  execution  at  law. 
Revised  Code,  §  2880,  cl.  4,  §  2884 ;  lb,  §  2871. 

This  disposes  of  all  the  questions  that  can  legitimately 
arise  in  this  case,  as  it  is  presented  to  this  court.  Any 
discussion  of  the  very  important  question  of  the  right  of 
the  family  to  a  homestead  would  be  but  an  expression  of 
my  own  individual  opinion,  which,  until  the  question  can 
be  authoritatively  settled,  might  only  increase  the  confu- 
sion already  existing  upon  that  subject.  But  I  may  be 
permitted  to  intimate  that  I  am  prepared  to  hold,  that  the 
right  of  the  family  to  a  homestead  is  paramount  and  fun- 
damental, and  that  it  is  the  duty  of  the  State  to  secure  it 
and  to  protect  it,  in  preference  to  the  payment  of  debts,  by 
such  limitations  as  a  just  and  wise  policy  may  dictate.  It 
is  purely  a  domestic  affair,  wholly  within  the  control  of  the 
modified  sovereignty  of  the  State.  That  the  State  has  the 
power  to  make  some  exemptions  from  sale  under  legal  pro- 
cess, is  beyond  all  doubt.  This  is  admitted  by  Chief  Jus- 
tice Taney,  in  the  case  of  Bronson  v.  Kinzie,  1  How.  311, 
315.  It  has  never  been  seriously  denied  in  this  State. 
Const.  Ala.  1867,  Art.  XIV,  Pamph.  Acts,  1870-71,  p.  28 ; 
Rev.  Code,  p.  565 ;  Code  of  Ala.  p.  453 ;  Clay's  Digest,  p. 
210 ;  Aikin's  Digest,  p.  164 ;  Toulmin's  Digest,  p.  317 ; 
Webf)  V.  Edioards,  46  Ala.  17 ;  4  Kent,  438,  marg.  And 
if  the  power  exists,  I  have  been  unable  to  comprehend 
what  clause  of  the  national  constitution  was  intended  to 
limit  it  beyond  the  mere  discretion  of  the  State. — Harde- 
man V.  Downer,  39  Ga.  425. 

Let  the  judgment  of  the  court  below  be  affirmed,  at  ap- 
pellant's costs,  in  this  court  and  the  court  below. 
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[BHili  IN  EQUITY  TO  ENFOBCE  YENDOE'S  LIEN  FOB  UNPAID  PUBCHA8E-MONET 
or  LAND,  AND  DEVASTAVIT  AGAINST  FEB80NAL  KEPBE8ENTATIVE  OF  PUB- 
OHASER.  ] 

1.  MulH/ariousneaa. — A  bill  in  chancery,  which  seeks  to  enforce  a  vendor's 
lien  for  the  unpaid  purchase-money  of  land,  against  the  personal  rep- 
resentative of  the  purchaser  and  a  sub-purchaser  in  possession,  and 
also  to  establish  a  devaetavit  against  the  personal  representative  for 
misrepresenting  the  complainant's  claim  on  the  land,  is  multifarious, 

2.  Plea  of  ptirchase  for  valuable  consideration  without  notice;  who  may 
traverse,  and  on  ivhat  grounds. — A  vendor,  who  has  conveyed  to  the  pur- 
chaser the  legal  title  to  the  land  sold,  and  who  seeks  to  enforce  hislien 
on  the  land  against  a  sub-purchaser  under  an  order  of  the  probate 
court,  made  on  the  application  of  the  personal  representative  of  the 
deceased  purchaser,  cannot  set  up  against  such  sub-purchaser,  in  tra- 
verse of  his  plea  of  purchase  for  valuable  consideration  without  notice, 
the  fact  that  he  paid  the  purchase-money  in  Confederate  currency,  un- 
less he  impugns  the  good  faith  of  the  transaction. 

Appeal  from  tlie  Chancery  Court  6f  Russell. 
Heard  before  the  Hon.  N.  W.  Cocke. 

The  bill  in  this  case  was  filed  on  the  3d  November,  1863, 
by  Lazarus  Kinsey,  the  appellant,  against  Ralph  O.  How- 
ard, as  the  administrator  of  John  W.  Freeman,  deceased  ; 
and  sought  to  enforce  a  vendor's  lien  for  the  unpaid  pur- 
chase-money of  a  certain  tract  of  land,  which  had  been 
sold  and  conveyed  by  complamant  to  Said  Freeman  in  his 
life-time.  On  the  4th  January,  1867,  an  amended  bill  was 
filed,  which  alleged  that,  in  December,  1863,  Freeman's 
estate  was  declared  insolvent ;  that  the  notes  for  the  pur- 
chase-money were  duly  filed  as  claims  against  his  estate ; 
that  the  lands  were  sold  by  the  administrator,  under  an 
order  of  the  probate  court,  in  June,  1863,  for  the  payment 
of  debts,  and  were  bought  at  that  sale  by  one  Thomas  B. 
Jennings,  who  paid  for  the  same  in  Cenfederate  treasury- 
notes,  and,  in  December,  1863,  (after  the  filing  of  the  orig- 
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inal  bill,)  sold  and  conveyed  them  to  one  Robert  Caldwell. 
Jennings  and  Caldwell  were  made  defendants  to  the 
amended  bill,  which  alleged  that  they  had  notice  of  the 
complainant's  claim  for  the  impaid  purchase-money,  and 
sought  to  hold  them  Uable  for  the  rents  of  the  lands  while 
in  their  possession.  The  amended  bill  further  alleged,  that 
Howard,  the  administrator  of  Freeman,  in  making  the  sale 
of  the  lands,  represented  to  the  purchaser  that  the  titles 
were  good,  and  denied  that  the  complainant's  claim  was  a 
valid  charge  on  them  ;  and  it  asked  that  he  might  be  held 
personally  responsible  for  any  simi  due  to  the  complainant 
after  the  sale  of  the  land,  and  the  appropriation  of  the  pro- 
ceeds to  the  payment  of  the  debt. 

The  defendants  demurred  to  the  bill,  for  want  of  equity, 
for  multifariousness,  and  for  misjoinder  of  parties.  At  the 
May  term,  1868,  on  final  hearing  on  the  merits,  the  chan- 
cellor dismissed  the  bill ;  and  his  decree  is  now  assigned 
as  error. 

Watts  &  Troy,  and  G.  D.  &  G.  W.  Hooper,  for  appel- 
lant.— The  vendor's  lien  for  the  unpaid  purchase-money  is 
good  against  all  the  world,  except  purchasers  for  valuable 
consideration  without  notice ;  and  neither  Jennings  nor 
Caldwell  can  successfully  set  up  that  plea.  The  doctrine 
of  caveat  emptor  applies  to  judicial  sales. — O'Neal  v.  Wil- 
son, 21  Ala.  288 ;  Lang's  Heirs  v.  Waring,  25  Ala.  C25 ; 
McCartney  v.  King,  25  Ala.  681.  Jennings,  the  purchaser 
at  the  administrator's  sale,  was  chargeable  with  notice  that 
the  notes  for  the  purchase-money  were  filed  as  claims 
against  the  estate  of  Freeman ;  and  his  payment  of  Con- 
federate currency,  when  the  decree  required  a  sale  for  cash, 
can  not  discharge  him  from  liability. — Sims  v.  Houston,  4A 
Ala.  134  ;  Hill  v.  Ervnn,  44  Ala.  499  ;  Mahone  v.  Haddock, 
44  Ala.  92.  Caldwell  was  a  purchaser  pendente  lite,  and,  of 
course,  was  chargeable  with  notice. — Center  v.  P.  dt  M. 
Bank,  22  Ala.  743 ;  Hode  &  PauUin  v.  Attorney  General, 
22  Ala.  190  ;   Witter  v.  Dudley,  42  Ala.  616. 

B,  F.  SAFFOLD,  J.— The  bill  filed  by  the  appellant 
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claims,  in  substance,  as  follows :  The  complainant  sold  a 
tract  of  land  to  John  W.  Freeman,  in  1858,  and  executed 
a  deed  therefor.  The  vendee  gave  three  promissory  notes 
for  the  purchase-money,  but  died  without  having  paid  more 
than  an  inconsiderable  part  of  the  one  first  due.  His  ad- 
ministrator sold  the  land,  under  an  order  of  the  probate 
court,  in  June,  1863,  for  the  paymqpt  of  the  debts  of  the 
estate ;  T.  B.  Jennings  becoming  the  purchaser.  Shortly 
afterwards,  he  reported  the  estate  insolvent,  and  it  was  so 
declared  in  November,  1863.  The  above  mentioned  notes 
were  duly  presented  and  filed  as  claims  against  the  estate. 
Robert  CaldweU  bought  the  land  from  Jennings,  in  the  lat- 
ter pai-t  of  1863,  and  is  in  possession  of  it.  Jennings  paid 
Confederate  treasury  notes  in  satisfaction  of  his  purchase, 
and  a  conveyance  to  him  was  ordered  to  be  made.  Notice 
of  the  non-payment  of  the  purchase-money  is  charged 
against  all  of  the  defendants.  It  is  further  charged,  that 
Howard,  the  administrator  of  Freeman,  never  paid  any 
part  of  the  debts  of  the  estate,  but  mixed  the  proceeds  of 
the  sale  with  his  own  individual  funds. 

The  prayer  of  the  bill  is  for  the  enforcement  of  the  ven- 
dor's Hen  upon  the  land,  and  aeconnt  of  the  rents  and 
profits  during  the  possession  of  the  defendants,  a  decree 
against  the  administrator  for  any  balance  of  the  purchase- 
money  after  the  appropriation  of  the  proceeds  of  the  sale 
of  the  land  and  Ihe  rents  and  profits ;  and  if  the  said  hen 
shall  have  been  lost  or  impaired  by  any  wrongful  act  of  the 
said  administrator,  that  he  be  required  to  pay  damages 
individually,  and  for  general  relief. 

The  defendants  demurred  to  the  biU,  for  want  of  equity, 
misjoinder  of  parties  defendant,  and  multifariousness. 
Jennings  and  CaldweU  deny  notice  of  the  non-payment  of 
the  purchase-money,  and  claim  to  be  bona  fide  purchasers 
for  valuable  consideration  without  notice,  having  paid  the 
purchase-money.  The  bill  was  dismissed,  on  final  hearing 
on  the  merits. 

1.  The  bill  is  manifestly  subject  to  the  objection  of  mul- 
tifariousness. The  defendants,  Jennings  &  Caldwell,  have 
no  interest  in  that  part  which,  in  the  nature  of  a  creditor's 
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bill,  seeks  a  discovery  of  assets,  charging  the  administra- 
tor with  waste,  and  praying  for  a  decree  of  damages  against 
him.— Story's  Eq.  Plead.  §§  271,  274,  539.  AU  that  was 
required  to  be  proved  against  them  was,  that  they  were 
the  sub-purchasers  of  Freeinan  with  notice  of  the  non- 
payment of  the  purchase-money,  and  that  they  were  in 
possession.  It  was  not  necessary  to  make  CaldweU  a  party 
defendant,  because  he  bought  from  Jennings  during  the 
pendency  of  this  suit,  though  he  was  a  proper  party  at  the 
election  of  the  complaiuant. — Story's  Eq.  Plead.  §§  156, 
351.  He,  however,  is  entitled  to  the  benefit  of  the  want 
of  notice  by  Jennings. — Story's  Eq.  Plead.  §  808. 

2.  Can  the  complainant  question  the  vaUdity  of  the  pay- 
ment made  by  Jennings  in  Confederate  currency  ?  There 
would  be  no  doubt  of  his  right  to  do  so,  by  involving  the 
good  faith  of  the  transaction.  The  heirs  of  Freeman 
might  do  so,  and  also  his  creditors,  if  the  payment  had 
been  made  after  his  estate  had  been  declared  insolvent. 
If  Freeman  himself  had  sold  to  Jennings,  and  received 
the  Confederate  currency  in  payment,  it  would  have  extin- 
guished the  debt. — Ponder  v.  Scott,  44  Ala.  241.  As  the 
complainant  seeks  oply  the  enforcement  of  an  equitable 
right,  we  can  not  say  that  Jennings  would  not  be  preju- 
diced by  an  avoidance  of  the  payment  he  has  made.  It  is 
not  necessary  to  the  good  faith  of  his  contract  that  he 
should  have  given  adequate  consideration.  It  is  sufficient 
if  he  gave  what  the  law  deems  a  valuable  consideration  in 
execution  and  discharge  of  his  agreement.  Courts,  both 
in  law  and  in  equity,  refuse  to  disturb  contracts  on  ques- 
tions of  mere  adequacy,  whether  the  consideration  be  of 
benefit  to  the  promisor,  or  of  injury  to  the  promisee, — Par- 
sons on  Contracts,  p.  362. 

When  a  vendor  of  land  conveys  the  title  to  his  vendee, 
a  subsequent  purchaser  ought  to  be  protected  against  his 
lieu,  when,  without  notice,  or  anything  to  put  him  on  in- 
quiry, he  has  in  good  faith  legally  discharged  his  obhga- 
tion  to  the  said  vendee.  By  his  own  act  he  has  repre- 
sented his  vendee  as  clothed  with  power  to  make  any  con- 
tract oGAcerning  the  property  which  the  law  will  allow  him, 
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as  the  owner  of  it,  to  make.  The  right  of  the  heirs,  or  of 
the  creditors,  of  Freeman  to  repudiate  an  unauthorized 
acceptance  of  payment  by  their  fiduciary  representative, 
is  entirely  different  from  the  claim  of  this  complainant. 
The  administrator,  ia  making  the  sale,  did  not  represent 
him  as  vendor.  He  sold  the  interest  of  his  intestate  in  the 
land,  without  regard  to  whether  there  was  a  lien  upon  it  or 
not.  The  proceeds  were  distributable  as  other  assets  of 
Freeman's  estate. —  Vaughan  &  Hcdcher,  Adrrirs,  v.  Holmes 
et  al.,  22  Ala.  593.  It  happened,  by  the  act  of  the  com- 
plainant in  conveying  it,  that  the  purchaser  got  the  legal 
title,  and,  having  done  so  without  the  knowledge  of  the 
plaintiff's  equity,  he  ought  not  to  be  responsible  to  him  for 
the  land,  while  other  parties  retain  the  payment  he  has 
made  for  it. 

The  decree  is  affirmed. 


LAWBENCE  vs.  BANDALL  &  CO. 

J[AC?riON  ON  ACCOXJNT — AGENCY.  ] 

1.  Agent,  person  dealing  with;  what  required  of. — One  -who  deals  with  an 
agent  is  bonnd  to  know  the  extent  of  his  authority. 

2.  Charge  to  jury;  what,  error  to  refuse. — R.  went  to  L.  and  re- 
quested him  to  parchase  a  small  lot  ,of  paper  for  him,  (to 
make  paper  bags,)  of  R.  &  Co.  L.  consented,  and  sent  his 
confidential  clerk  with  E.  to  E.  <fc  Co.  and  purchased  the  quantity  of 
paper  desired  ;  the  purchase  was  on  credit  and  charged  to  Tj.,  and 
when  it  fell  due  it  was  paid  by  L.  E.  needed  more  paper,  and  he  and 
L.'s  clerk  went  again  to  E.  &  Co. ,  and  a  second  lot  of  paper  was  gotten 
on  like  credit  as  at  first.  This  was  delivered  to  E.  at  L.'s  saloon,  and 
a  carrier's  receipt  was  given  for  it  in  L.'s  name.  In  a  suit  by  R  &  Co. 
T8.  L.  for  the  price  of  this  paper,  L.  deposed  that  the  second  lot  of 
paper  was  gotten  without  any  authority  from  him,  and  he  knew  noth- 
ing o£iit,  and  that  it  was  not  gotten  for  him  or  for  his  use,  and  moved 
the  court  to  charge  the  jury,  "  That  unless  the  defendant  (L.]  author- 
ized by  himself  or  his  agent  the  purchase  of  the  paper  in  question  on 
the  credit  of  the  defendant  (L.),  then  the  defendant  is  not  liable  for 
t," — Meid,  the  refusal  of  this  charge  is  error. 
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Appeal  from  Circuit  Court  of  Mobile. 
Tried  before  Hon.  John  Elliott. 

The  facts  are  sujfficiently  stated  in  the  opinion. 

C.  W.  Rapieb,  for  appellant. — It  is  settled  law  on  the 
subject  of  agency,  that  wherever  an  agent  having  proper 
authority  makes  a  contract  for  his  principal,  that  contract 
is  obligatory  on  the  principal. — Story  on  Agency,  §  442. 
The  principal  is  boimd  where  the  agent  is  acting  within 
the  scope  of  his  usual  employment,  or  is  held  out  to  the 
public  or  to  the  other  party  as  having  competent  author- 
ity, although  in  fact  he  has,  in  the  particular  instance, 
acted  without  authority. — lb.  §  443.  So  if  a  contract  is 
originally  made  without  the  authority  of  the  principal,  he 
may  by  ratification  of  it  give  it  vaHdity. — lb.  §  445. 

Applying  the  above  well  established  rules  of  law  to  the 
facts  in  this  case,  it  is  manifest  the  appellant  can  not 
be  held  Hable  for  the  goods  sued  for.  The  proof  in  the 
court  below  was  clear  that  Renault  obtained  the  goods  in 
question,  and  directed  them  to  be  charged  to  appellant ; 
that  appellant  had  no  connection  with  the  particular  trans- 
action— did  not  know  of  it  until  some  time  afterwards,  nor 
did  he  at  any  time  or  in  any  manner  afterwards  ratify  it ; 
that  Renault  was  not  the  agent  of  appellant,  nor  was  he 
held  out  by  appellant  to  be  such  ;  that  Renault  had  no 
authority  from  appellant  to  buy  the  goods  on  appellant's 
account,  or  to  have  them  charged  to  him  ;  nor  had  appel- 
lees any  authority  from  appellant  to  charge  him  for  them. 

No  ratification  by  the  appellant  of  the  transaction  with 
Renault  can  be  impUed  from  the  failure  of  appellant  to 
notify  appellees  that  he  repudiated  it. — 27  Ala.  612. 

A  person  transacting  business  with  one  as  an  agent  for 
another,  is  bound  to  know  the  extent  of  his  authority. 
Schimmelpennich  et  al.  v.  Bayard  et  aZ.,  1  Peters,  264. 

The  charge  given  by  the  court  was  abstract,  there, being 
no  evidence  to  authorize  it.  It  was  not  applicable  to  the 
case  before  the  court.  Nor  did  it  announce  a  correct  prin- 
ciple of  law.    It  is  beUeved  that  not  a  single  authority 
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can  be  found  which  asserts  as  a  correct  proposition  of  law 
that  a  man  may  be  held  liable  by  reason  of  the  conse- 
quences of  negligence  in  the  management  of  his  business, 
for  the  act  of  another  which  was  wholly  unauthorized  by 
him. 

The  charge  improperly  referred  to  the  jury  matters  and 
estimates  with  which  their  minds  should  not  have  been 
perplexed ;  and  it  was  calculated  to  confuse  and  mislead 
them.— 43  Ala.  719. 

The  charge  asked  should  have  been  given.  It  was 
clearly  not  abstract.  The  evidence  showed  fully  the  cir- 
cumstances of  the  transaction  with  Renault,  and  that  ap- 
pellant had  no  connection  with  it.  It  in  effect  asked,  that 
under  such  circumstances  appellant  would  not  be  liable. 
As  applied  to  the  evidence,  it  asserted  a  correct  proposi- 
tion of  law. 

The  previous  transaction  of  appellant  through  his  agent, 
Verbeke,  could  not  affect  one  way  or  another  appellant's 
liability  in  the  second  transaction.  Yerbeke  did  not  as- 
sume in  the  second  transaction  to  act  for  the  appellant, 
and  in  fact  had  no  part  in  it. 

P.  Hamilton,  and  S.  Croom,  contra. — The  court  below 
in  effect  charged  the  jury,  that  if  the  evidence  warranted 
the  plaintiff  in  believing  that  the  goods  were  to  be  charged 
to  the  defendant,  by  reason  of  the  defendant's  own  acts, 
within  the  knowledge  of  the  plaintiffs,  the  plaintiffs  were 
entitled  to  recover.  In  other  words,  the  court  ruled,  that 
the  question  was  to  be  determined,  not  by  the  extent  of 
power  intended  by  Lawrence  to  be  conferred  on  the  agent, 
but  by  what  power  Randall  &  Co.,  who  dealt  with  him, 
had  a  right  to  infer  he  possessed,  from  his  own  acts  and 
those  of  his  principal.  And  that  is  the  correct  principle, 
and  sustains  both  the  charge  as  given  and  the  refusal  to 
charge  as  asked.— JoAtisow  v.  Jones,  4  Barb.  369,  373 ;  Per- 
kins V.  Lis.  Co.,  4  Cow.  645 ;  4  Greenl.  503. 

It  is  obvious  from  even  a  cursory  reading  of  the  evi- 
dence as  set  out  in  the  bill  of  exceptions,  that  Randall  & 
Co.  sold  the  goods  entirely  on  the  credit  of  Lawrence ; 
they  were  charged  to  him,  and  sent  to  him  with  a  bill,  and 
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his  clerk  signed  and  returned  a  receipt  bill  for  them.  The 
same  thing  had  been  gone  through  with  on  a  previous  oc- 
casion, and  no  objection  made  by  Lawrence.  On  this  sec- 
ond occasion  ^his  clerk,  Verbeke,  whom  Lawrence  himself 
says  he  trusted  "  impHcitly  in  all  his  business,"  neglects  to 
give  notice  not  to  charge  to  Lawrence,  though  he  sees  Re- 
nault selecting  other  paper,  and  by  receiving  the  paper 
himself  and  signing  a  receipt  bill  made  out  in  his  own 
name,  Lawrence  in  fact  ratified  the  charging  of  the  goods 
to  himself,  and  accepted  the  transaction  in  that  light,  and 
can  not  be  permitted  to  say  diflferently  a  month  after  (and 
not  before),  when  the  Frenchman]  has  disappeared.  The 
Frenchman  was  an  entire  stranger  to  Randall  &  Co.,  intro- 
duced by  Lawrence,  at  whose  house  he  was  staying.  Ran- 
dall &  Co.  would  never  have  let  him  have  the  goods  on  his 
own  credit,  and  Lawrence  must  have  known  it.  Yet  he 
allows  Randall  &  Co.  to  believe  he  himseK  means  to  be 
responsible  to  them  ;  he  makes  no  correction  of  the  charge 
made  to  himself,  although  it  is  brought  to  his  knowledge, 
and  the  goods  actually  received  by  him  or  his  "  imphcitly 
trusted"  clerk  for  him.  He  is  the  negligent  party  by  whose 
acts  the  other  is  deceived,  and  when  taken  m  connection 
with  these  circumstances  the  law  was  correctly  appUed  by 
the  court  in  the  charge  given. 

"  Where  one  of  two  innocent  persons  must  sufier  by  the 
misconduct  of  a  third  person,  that  party  shall  suffer  who, 
by  his  ovm  acts  and  conduct,  has  enabled  such  third  per- 
son, by  giving  him  credit,  to  practice  a  fraud  or  imposition 
upon  the  other  party." — Story  on  Agency,  §  56 ;  see  the 
whole  of  that  section,  and  also  §§  95  and  96. 

The  charge  refused  was  evidently  abstract  as  applied  to 
this  case.  An  agent  may  not  be  specially  authorized  to  do 
a  certain  act,  yet  if  he  act  within  the  scope  of  his  author- 
ity, as  evidenced  by  previous  acts  of  the  same  kind,  which 
are  recognized,  it  will  bind  the  principal.  That  it  was 
within  the  scope  of  his  authority,  witness  the  declaration 
of  the  defendant,  Lawrence,  himself,  that  "he  was  his 
clerk,  and  he  trusted  him  implicitly  in  aU  his  business." 
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PETERS,  J. — This  is  an  action  on  an  account  for  $45.25, 
commenced  before  a  justice  of  the  peace  in  Mobile  county, 
by  Randall  &  Co.,  as  plaintiffs,  against  Lawrence,  as  de- 
fendant. The  action  before  the  justice  failed,  and  Randall 
&  Co.  appealed  to  the  circuit  court.  The  cause  was  then 
tried  de  novo  by  a  juiy,  and  a  verdict  and  judgment  was 
obtained  by  Randall  &  Co.  for  the  amount  of  the  account, 
interest  and  costs.  From  this  judgment  an  appeal  is  taken 
to  this  court  by  Lawrence.  In  this  court  there  are  three 
errors  assigned,  but  as  the  third  is  only  a  repetition  of  the 
first  and  second,  it  will  not  be  noticed  further.  The  first 
and  second  assignments  are  as  follows  : 

"  1.  The  circuit  court  erred  in  charging  the  jury  as  set 
forth  in  the  bill  of  exceptions. 

"  2.  The  circuit  court  erred  in  refusing  the  charge  asked 
in  behalf  of  the  defendant  in  that  court." 

The  bill  of  exceptions  purports  to  contain  all  the  testi- 
mony offered  on  the  trial  in  the  circuit  court.  From  this 
it  appears,  that  evidence  was  offered  by  the  plaintiffs  tend- 
ing to  show  that  a  Frenchman,  named  Renault,  came  to 
lodge  with  Lawrence,  a  saloon-keeper  in  the  city  of  Mo- 
bile. He  was  poor  and  without  means.  He  informed 
Lawrence  that,  if  he  could  procure  paper  to  make  paper 
bags,  he  could  thereby  obtain  means  to  pay  for  his  lodging 
and  make  a  support.  Lawrence,  wishing  to  aid  him,  sent 
his  clerk  with  Renault  to  the  business  house  of  Randall  & 
Co.,  with  instructions  to  buy  for  him  twenty  or  twenty-five 
dollars'  worth  of  paper  for  his  business.  Renault  was  thus 
introduced  to  Randall  &  Co.  He  selected  the  paper  that 
he  needed ;  it  was  sent  or  carried  to  Lawrence's  saloon, 
and  used  by  Renault  there,  and  the  price  was  charged  to 
the  account  of  Lawrence.  It  was  not  paid  for  at  the  time, 
but  it  was  afterwards  paid  for  by  Lawrence.  Thus  far 
,  Lawrence  seems  to  have  been  fuUy  advised  of  the  whole 
transaction.  Afterwards  Renault  needed  more  paper  for 
his  business,  and  he  and  Lawrence's  clerk  went  again  to 
Randall  &  Co.'s  to  procure  an  additional  supply,  but  noth- 
ing was  said  by  the  clerk 'on  this  occasion  about  any  fur- 
ther credit  to   Renault   on   Lawrence's  account;  yet  the 
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paper  was  famished  him  as  before  to  the  amount  of  $45.25, 
and  sent  by  a  public  carrier  to  be  delivered  at  Lawrence's 
saloon,  where  it  was  delivered  to  the  clerk  of  Lawrence, 
who  had  come  with  Renault  after  it,  and  a  carrier's  receipt 
bill  was  given  for  it,  either  by  the  clerk  or  by  Renault,  and 
it  was  charged  to  La\^Tence  as  before.  Lawrence,  in  his 
testimony,  stated  that  he  knew  nothing  of  this  transaction, 
and  that  the  paiiies  had  acted  wholly  without  his  authoritjr 
or  acquiescence  in  this  second  purchase  of  paper  for  Re- 
nault's use ;  but  at  the  end  of  the  customary  credit  in  such 
cases,  the  plaintiflfs  presented  him  the  account  and  de- 
manded payment.  This  was  some  month  or  more  after  the 
purchase.  This  was  the  first  that  Lawrence  knew  of  it. 
It  was  shown  that  Lawrence  could  neither  read  nor  write, 
and  that  his  clerk  was  very  much  trusted  in  the  manage- 
ment of  his  business ;  and  that  Renault  was  not  employed 
by  him,  or  in  his  service. 

Upon  this  evidence,  the  court  charged  the  jury  as  fol- 
lows :  "  1.  If  they  believed  from  the  evidence,  that  the 
defendant,  without  intending  a  fraud,  managed  his  business 
in  such  a  negligent  way  as  to  lead  the  plaintiffs  to  believe 
that  the  paper  in  question  in  this  suit,  was,  by  authority  of 
the  defendant,  to  be  chained  to  him,  though  the  defendant 
had  not  so  intended ;  and  if  a  man  of  ordinary  prudence  in 
the  situation  of  the  plaintifis  would,  under  the  circum- 
stances of  the  case,  have  been  so  led  to  believe,  then  the 
defendant  would  be  liable  on  the  bill."  To  this  charge  the 
defendant  in  the  court  below  objected,  and  asked  the  court 
to  charge  the  jury  as  follows  :  "  2.  Thatunless  the  defendant 
authorized  by  himself  or  his  agent  the  ptu'chase  of  the 
paper  in  question  on  the  credit  of  the  defendant,  then  the 
defendant  is  not  liable  for  it."  This  was  refused,  and  the 
defendant  again  objected  to  the  refusal  of  the  court  to 
charge  as  asked,  and  made  his  objections  a  part  of  the 
record  in  this  case  of  his  bill  of  exceptions. 

This  cause  turns  wholly  upon  the  charge  of  the  court 
which  was  given  and  excepted  to,  and  the  refusal  of  the 
charge  asked.  A  charge  of  the  court  may  be  correct  as  a 
general  proposition  of  law,  but  if  it  is  not  applicable  to  the 
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evidence  delivered  in  the  cause,  or  if  it  goes  beyond  it  or 
ignores  a  part  of  it,  it  is  not  error  to  refuse  it.  Such  a 
charge  is  abstract.  It  separates  itself  from  the  proofs.  In 
such  a  case,  it  is  a  matter  of  no  consequence  whether  the 
evidence  ignored  is,  in  the  opinion  of  the  court,  very  slight, 
or  whether  it  is  full  and  complete ;  it  can  not  be  omitted 
and  disregarded  in  the  charge  without  error. 

Both  charges  in  this  case  raise  the  question  of  authority 
in  the  agent  to  bind  Lawrence.  The  former  deals  with 
the  modes  of  proof  by  which  it  may  be  estabhshed,  and 
the  other  with  the  necessity  of  its  existence,  in  order  to 
bind  the  duty  of  the  person  dealing  with  the  assumed 
agent  to  know  the  extent  of  his  powers.  These  charges 
are  not  incompatible,  and  both  may  stand  as  admitted  prin- 
ples  of  law. — S cJiimmelpennich  v.  Bayard,  1  Pet.  264 ;  Le- 
roy  V.  Beard,  8  How.  451 ;  Story  on  Agency,  §  56,  and  notes. 

In  this  case  the  proofs  show  that  the  first  purchase  of 
paper  was  authorized  by  Lawrence,  and  acquiesced  in  by 
him,  and  that  the  charges  for  the  same  were  paid  by  him. 
It  also  appears  that  the  second  purchase  was  conducted  by 
the  same  persons,  and  pretty  much  in  the  same  way  that 
the  first  had  been  managed ;  that  delivery  had  been  made 
at  his  saloon,  to  his  clerk,  and  the  dehvery  bill  of  the  car- 
rier returned  to  the  vendors  as  the  delivery  bill  of  the  de*- 
fendant.  This  was  some  evidence  of  authority.  And  so 
far  as  it  went,  it  was  admitted  as  such,  to  go  to  the  jury 
without  objection.  That  it  was  wholly  contradicted  by  the 
defendant,  himself,  in  his  testimony,  could  not  exclude  it. 
It  was  for  the  jury  to  consider  its  weight  in  arriving  at  their 
verdict.  If  they  mistook  its  weight  or  improperly  discred- 
ited the  story  of  the  defendant,  the  remedy  was  an  appli- 
cation for  a  new  trial.  Such  a  mistake  can  not  be  reached 
upon  error.  The  first  charge  was,  therefore,  correct.  There 
was  some  evidence  tending  to  show  that  the  facts  on  which 
it  was  based  really  existed.  This  was  enough  to  rescue  it 
from  the  vice  of  being  abstract.  For  like  reason,  the  sec- 
ond charge,  which  was  refused,  was  not  inadmissible.  As 
an  independent  proposition,  it  is  undoubted  law.  One  who 
deals  with  an  agent  is  bound  to  know  the  extent  of  his 
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authority. — PoweWs  Adm'r  v.  Henry,  27  Ala.  612  ;  21  Ala. 
317;  9  Porter,  210;  3  Stewart,  23.  Here  there  was  no 
proof  of  ratification,  because  as  soon  as  the  defendant 
knew  of  the  purchase  ^he  repudiated  it.  Then,  the  case 
turned  whoUy  upon  the  authority  to  bind  him,  in  the  first 
instance.  K  this  did  not  exist,  he  could  not  be  made  lia- 
ble. This  is  the  purport  of  the  charge.  It  can  not,  then, 
be  said  to  be  too  narrow  for  the  evidence,  and  it  leaves  the 
jury  to  be  impressed  with  the  due  weight  of  all  the  testi- 
mony delivered  to  them.  AU  the  facts  asserted  by  this 
charge,  where  there  is  no  proof  of  ratification,  are  required 
to  be  estabUshed  in  order  to  justify  a  recovery.  The  charge 
covers  the  whole  issue,  and  no  more ;  and  it  is  pertinent  to 
the  evidence.  It  is,  therefore,  not  abstract.  It  should 
have  been  given.     It  was  error  to  refuse  it. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  remanded. 


COLBY  vs.  CATO'S  ADM'R. 

[BZLL  in  EQUm  TO  ENJOIN  MOBTQAQE  SALE.] 

Mortgage,  lands  subject  to,  sale  of  part  of,  and  payment  of  purchase  on  mort- 
gagedebt;  when  doesnot  release  parcel  sold  fj'om  mortgage. — A  deed  in  the 
nature  of  a  mortgage  to  secure  the  payment  of  certain  enumerated 
debts,  creates  an  incumbrance  on  the  whole  property  conveyed  for  the 
whole  of  the  indebtedness  secured.  If  the  mortgagor  sell  a  portion  of 
the  land  thus  incumbered  to  a  purchaser  who  had  constructive,  though 
not  actual,  notice  of  the  mortgagee,  and  transfers  the  notes  of  the  vendee 
for  the  purchase-money  to  one  of  the  mortgage  creditors,  to  be  applied 
to  the  reduction  of  the  mortgage  debts,  the  payment  of  such  notes  by 
the  purchaser  to  one  of  the  mortgage  creditors  does  not  release  the 
land  thus  sold  from  the  mortgage,  unless  it  was  so  agreed  between  the 
'  purchaser  and  the  parties  to  the  mortgage. 

Appeal  from  the  Chancery  Court  of  Barbour. 
Heard  before  the  Hon.  B.  B.  McCraw. 
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The  facts  are  sufl&ciently  stated  in  the  opinion. 

Jno.  Gill  Shorter,  and  S.  H.  Dent,  for  appellant.— As 
Oato  paid  the  money,  in  ignorance  ©f  the  mortgage,  though 
its  record  was  constructive  notice  to  him,  and  as  Mrs. 
Colby,  the  executrix,  received  the  money  in  ignorance  of 
the  fact  that  the  note  was  given  for  the  lot  covered  by  the 
mortgage,  the  transaction  was  the  same  as  if  Cato  had  paid 
the  money  on  the  note  in  the  hands  of  another  person  who 
held  no  mortgage.  It  can  not  be  considered  as  an  estop- 
pel of  the  estate  of  Colby. 

The  conduct  which  precludes  a  party  must  be  inconsistent 
with  the  right  which  he  afterwards  sets  up,  and  must  have 
induced  the  action  by  the  other  party  to  his  detriment. 
21  Ala.  424 ;  23  Ala.  393  ;  24  Ala.  446 ;  2  Hill,  219  ;  3  HiU, 
215 ;  5  New  York,  394;  6  New  York,  236;  5  Denio,  154; 
8  Wend.  480  ;  10  Bart.  432. 

Nor  can  a  party  be  estopped  unless  advised  of  his  rights. 
10  Ohio,  288.  Nor  when  there  has  been  no  intention  to 
mislead,  and  the  other  party  is  not  actually  misled. — 10  N. 
Y.  402. 

If  Mrs.  Colby,  as  executrix,  had  the  right  to  release  the 
lots  from  the  mortgage  lien  on  payment  of  the  money  by 
Cato,  with  full  knowledge  of  all  the  facts,  (which  is  not  ad- 
mitted,) the  proof  shows  that  she  did  not  intend  to  do  it, 
and  thus  give  up  a  valuable  security  for  the  large  debt  due 
the  estate  by  Cook.  The  mortgage  debt,  with  interest  to 
1861,  amounted  to  about  $9,000.  It  was  her  duty  to  re- 
ceive, if  offered,  additional  securities,  but  not  to  give  up  or 
release  any  security  she  had, — much  less  a  valid  mortgage 
lien  on  real  estate.  And  the  court  will  not  suppose  that 
she  would,  as  executrix,  accept  Confederate  money  from 
Cato  in  payment  of  his  note,  and  give  Cook  credit  for  it  on 
a  gold  debt,  dollar  for  dollar,  and  also  release  the  mortgage 
security  she  held  over  the  lots.  The  inference,  rather,  is 
that,  considering  the  mortgage  security  inadequate,  she 
accepted  Confederate  currency  from  Cato  in  payment  of 
his  note  from  importunity  or  necessity.  No  other  payment 
was  received  on  Cook's  indebtedness  to  the  estate  than 


JANUABY  TEEM,  1872.  249 

Colby  V.  Cato's  Adm'r. 
these  Confederate  payments  made  by  Cato  in  partial 
am4)unts  from  1861  to  1864,  and  during  the  whole  period 
from  1859  down  to  1867,  no  steps  were  taken  to  foreclose 
the  mortgage,  the  executrix,  no  doubt,  during  the  war,  being 
unwilling  to  sell  the  property  for  Confederate  currency,  and 
afterwards  waiting  for  a  favorable  opportunity  to  expose  it 
in  the  market. 

As  the  mortgage  from  Cook  to  Colby  was  on  the  record , 
it  was  notice  to  Cato,  and  if  he  paid  the  purchase-money 
for  two  of  the  lots  subsequently  bought  by  him  of  Cook, 
the  payment  was  voluntary,  and,  if  now  a  misfortune,  it 
was  the  result  of  his  own  acts,  uncontrolled  and  unaffected 
in  any  way  by  the  act  or  deed  of  the  executrix  of  Colby's 
estate.  The  payments  to  Cato's  estate  stand,  in  the  eye  of 
the  law,  precisely  as  the  payment  to  the  $486.05,  which  was 
received  by  the  attaching  creditor  of  Cook ;  and  the  court 
can  no  more  order  the  estate  of  Colby  to  refund  than  it 
can  the  attaching  creditor  of  Cook. 

The  principle,  "excequoet  bonOy"  has  no  application  in  this 
case,  but  that  of  "  ex  mora  "  has, 

J.  L.  PuGH,  contra. — The  executrix  was  entitled  to  the 
security  of  the  mortgage  on  the  real  estate,  but  was  not 
entitled  to  that  security  and  also  to  the  notes  of  Cato  given 
to  Cook  for  the  same  real  estate  described  in  the  mortgage. 

Cato  had  a  good  defense  against  the  purchase-money 
notes  in  the  hands  of  Colby,  the  assignee  thereof.  If  Colby 
had  foreclosed  his  mortgage  on  the  real  estate  before  col- 
lecting the  notes  Cato  made  to  Cook,  can  it  be  insisted  that 
Colby  could  have  gone  on  Cato  for  payment  of  his  pur- 
chase-money note  to  Cook. 

If  the  notes  of  Cato  would  have  been  extinguished  by  a 
foreclosure  of  the  mortgage  before  calling  on  Cato  for  pay- 
ment thereof,  how  does  the  payment  of  the  notes  by  Cato 
to  Colby  before  foreclosure  give  Colby  any  right  to  the 
money  Cato  paid  the  executrix  ? 

It  is  wholly  immaterial  that  the  executrix  did  not  know 
that  the  notes  she  held  on  Cato  were  given  for  the  real  es- 
tate mortgaged.  The  fact  is  so,  and  that  is  sufficientw  The 
17 
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executrix  will  not  be  permitted,  by  a  court  of  chancery,  to 
accept  from  Cato  the  entire  consideration  of  Cato's  notes, 
as  a  security  for  Cook's  debt  to  Colby,  and  then  withhold 
from  Cato  the  money  paid  by  him,  in  ignorance,  on  the 
notes,  whose  consideration  she  thus  attempts  to  appro- 
priate. 

A  court  of  chancer^',  in  adjusting  the  equities  of  the  par- 
ties, will  make  the  executrix  of  the  mortgagee  refund  to 
Cato  the  money  which,  eic  aequo  et  bono,  belongs  to  him,  be- 
fore allowing  the  executrix  to  deprive  Cato  of  the  only  con- 
sideration he  ever  had  for  the  notes  he  paid  her. 

To  the  extent  that  Cato  has  paid  the  debt  of  Cook  to 
Colby,  is  Cato  entitled  to  be  reimbursed  by  Colby,  before 
permitting  him  to  enforce  his  hen  on  the  identical  property 
for  which  Cato  had  once  paid  Colby's  executrix.  She  gets 
what  Cato  was  to  pay  Cook  for  the  property,  and  appHes 
it  to  the  mortgage  debt,  and  because  a  balance  is  still  due, 
she  asks  to  be  allowed  to  take  the  property  itself  and  sell 
it,  and  keep  all  the  proceeds,  and  also  to  hold  on  to  what 
Cato  paid.  In  other  words,  she  asks  the  court  to  add  to, 
to  increase  her  security  for  Cook's  debt  to  her  estate.  She 
has  a  mortgage  on  the  real  estate,  and  she  also  had  Cato's 
note  for  the  same  property  mortgaged,  and  having  realized 
the  amount  of  the  note,  she  proceeds  now  to  appropriate 
the  entire  consideration  of  that  note.  To  permit  this 
would  be  an  admirable  illustration  of  the  maxim  that  you 
must  do  equity  before  asking  it.  It  would  be  making  a 
strange  use  of  the  doctrine  of  estoppel. 

The  court  of  chancery  has  possession  of  the  case ;  it  is 
made  known  to  the  chancellor  that  by  mistake  Cato  has 
paid  the  executrix  so  much  money,  which,  ex  cequo  et  bono, 
he  is  entitled  to  have  refunded,  and  as  the  executrix  asks 
to  enforce  her  lien  on  the  consideration  of  the  payment  to 
her  by  Cato,  the  court  will  tell  her  she  can  do  so  when  she 
does  equity  to  Cato. 

PETERS,  J.— In  1859,  Edward  B.  Young  accepted  or 
indorsed  a  draft  for  John  C.  Cook  for  the  sum  of  $2,587.50, 
which  fell  due  oil  the  1st  of  February,  1860.     Cook  was 
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also  indebted  to  John  Colby  at  the  same  time  by  two  prom- 
issory notes ;  the  one  for  $5,000  and  the  other  for  $2,207.25. 
These  notes  bore  date  about  the  10th  day  of  March,  1858, 
but  it  does  not  appear  when  they  became  due.  For  the 
purpose  of  securing  these  debts,  Cook  conveyed  to  Young 
certain  lots  of  land  lying  in  the  city  of  Eufaula  in  Barbour 
county  in  this  State,  which  are  particularly  described  in 
the  conveyance.  This  conveyance  bears  date  May  21, 
1859.  It  was  made  in  the  city  of  Washington,  in  the  Dis- 
trict of  Columbia,  and  it  was  there  properly  acknowledged 
before  the  commissioner  of  deeds  for  this  State  on  the  day 
of  its  date.  And  on  the  21st  day  of  July,  1859,  it  was 
"  received  and  recorded  "  in  the  proper  office  in  the  said 
county  of  Barbour  in  this  State,  as  required  by  law.  By 
this  conveyance  Young  was  empowered  to  sell  the  property 
therein  named  to  pay  the  debts  intended  to  be  secured,  if 
Cook  made  default  in  their  payment. 

Afterwards,  on  January  28th,  1860,  Cook  sold  to  Lewis 
L.  Cato,  for  the  sum  of  $3,000,  a  portion  of  the  lots  of  land 
conveyed  to  Young  as  aforesaid.  This  sale  was  made  in 
the  city  of  Washington,  in  the  District  of  Columbia,  and 
the  deed  for  said  lots,  thus  sold,  was  there  made  and  ac- 
knowledged before  the  commissioner  of  deeds  for  this  State, 
and  brought  to  this  State  and  properly  recorded  in  said 
county  of  Barbour,  on  February  6th,  1860.  The  debt  on 
which  Young  was  bound  was  fully  paid,  and  some  pay- 
ments were  made  upon  the  debts  to  Colby.  And  among 
the  payments  made  on  the  Colby  debts  were  several  which 
were  made  upon  a  promissory  note  for  $3,000  made  by 
Cato  and  payable  to  Cook,  and  by  the  latter  transferred  to 
Mrs.  Colby,  as  the  executrix  of  her  husband's  will.  All 
this  note  seems  to  have  been  paid  to  her,  except  the  sum 
of  1*685.00,  the  amoimt  of  a  judgment  in  a  garnishment 
suit  in  favor  of  one  Burrus,  which  was  paid  to  Burrus. 
After  this,  Mrs.  Colby,  by  her  attomeys-at-law,  caused 
Young  to  advertise  the  lands  named  in  the  conveyance  to 
him  as  above  said,  for  sale  under  said  conveyance  in  the 
city  of  Eufaula  aforesaid,  on  the  4th  day  of  May,  1867,  for 
the  payment  of  the  Colby  debts,  or  so  much  thereof  as  re- 
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tnaiiied  unpaid.  In  this  advertisement  of  sale  the  lots  sold 
by  Cook  to  Cato  were  included,  along  with  the  other  lands 
conveyed  to  Young  to  secure  the  payment  of  the  debts  to 
Mrs*  Colby  and  to  Young.  Cato  filed  the  present  bill  to 
enjoin  this  sale,  and  for  general  relief.  And  in  addition 
to  the  facts  akeady  above  shown,  the  bill  and  amended 
bill  state  the  facts  of  Cook's  insolvency,  and  his  non-resi^ 
dence,  and  that  the  note  given  by  Cato  to  Cook  for  $3,000 
was  for  the  purchase-money  of  the  lots  sold  to  Cato,  and 
that  Mrs.  Colby  must  have  known  this  fact,  and  if  she  did 
not,  then  Young,  her  trustee,  did  at  the  time  the  note  was 
transferred  to  her.  And  also  that  the  complainant  knew 
nothing  of  the  mortgage  until  the  sale  was  advertised  in 
1868 ;  and  if  said  lots  are  sold  to  pay  the  mprtgage  debt, 
"said  lots  will  be  made  to  pay  it  twice."  Mrs.  Colby  and 
Young  and  Cook  are  made  defendants  to  the  bill  and 
amended  bill.  The  two  former  answer,  and  judgment  pro 
confesso  is  taken  as  to  Cook.  Mrs.  Colby  admits  the  sev- 
eral conveyances  above  stated,  and  sets  up  the  mortgage  in 
her  defense.  She  also  shows  that  her  debts  are  not  paid, 
but  that  there  remains  a  balance  thereon  of  $8,918.15,  after 
giving  credit  for  all  she  received  on  the  note  for  $3,000  afore- 
said, and  demurs.  Young  also  answers  and  admits  the  full 
payment  of  the  debt  on  which  he  was  Hable,  and  that  a 
sale  of  all  the  property  conveyed  to  him  had  been  adver- 
tised, as  stated  by  the  complainant.  The  mortgage  is  made 
an  exhibit  to  Mrs.  Colby's  answer,  and  is  referred  to  as  such 
by  Young.  The  preponderance  of  the  proof  is  in  favor  of 
Mrs.  Colby's  answer.  No  notice  seems  to  have  been  taken 
of  the  demurrer,  and  the  cause  was  heard  upon  the  bill  as 
amended,  .the  answers,  exhibits  and  proofs.  The  learned 
chancellor  directed  an  account  to  be  taken  to  ascertain 
what  sum  of  money  had  been  collected  by  Mrs.  Colby  on 
the  note  of  Cato  to  Cook,  which  had  been  transferred  to 
her.  This  was  ascertained  to  be  $779.30,  and  so  reported, 
and  the  report  confirmed.  And  the  court  further  decreed 
"  that  upon  the  payment  by  defendants  to  complainant  of 
the  said  sum  of  $779.30,  with  interest  fi'om  this  date,  and 
the  costs  of  this  suit  and  the  filing  of  receipts  therefor  with 
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the  register  of  this  court,  which  receipts  shall  be  made  a 
part  of  the  record  in  this  cause,"  that  then  the  injunction 
heretofore  gi-anted  "  shall  be  deemed  and  held  of  no  efltect 
and  dissolved."  And  in  default  of  the  payment  of  said  sum 
of  money  and  costs  within  six  months  after  the  date  of  the 
decree,  then  said  injunction  is  "  declared  to  be  perpetual." 
The  defendants  were  also  taxed  with  the  costs.  From  this 
decree  the  defendants  appeal  to  this  court,  ajid  here  assign 
the  decree  for  error. 

The  conveyance  from  Cook  to  Young  to  secure  the  pay- 
ment of  his  acceptance  for  Cook,  and  Cook's  promissory 
notes  to  Colby,  was  in  effect  but  a  mortgage. — Mussena  v 
Bartlett,  8  Port.  277  ;  7  Bac.  Abr.  Bouv.  p.  27, et  seq  ;  4  Kent, 
p.  134  (marg.) ;  Canard  v.  The  Atlantic  Insurance  Company^ 
1  Pet.  386 ;  1  HiUiard  Real  Prop.  371,  chap.  XXIX.  This 
instrument  holds  all  the  lands  and  other  property  men- 
tioned therein  subject  to  the  trusts  created  by  its  stipula- 
tions. And  among  these  are  the  payment  of  all  the  debts 
intended  to  be  secured,  and  the  interest  theron,  and  all 
damages  that  Young  might  sustain  on  account  of  his  ac- 
ceptance or  indorsement  of  Cook's  draft.  The  recital  in 
the  mortgage,  on  this  point,  is  in  these  words :  "  This  grant 
is  intended  as  a  security  for  the  payment  of  the  draft  and 
notes  herein  described.  If  not  paid,  then  the  said  Edward 
B.  Young  has  power  to  sell  for  cash  or  on  time  as  he  may 
think  best,  upon  giving  ten  days  notice  by  a  notice  put  up  at 
the  post-office  in  the  city  of  Eufaula,  and  the  proceeds  to 
be  applied  to  the  payment  of  said  draft  and  notes,  and  to 
reimburse  him  fully  for  all  damages  he  may  sustain  on  ac- 
count of  said  indorsement."  This  language  is  too  plain 
for  misconception.  It  very  clearly  subjects  all  the  lands 
named  in  the  conveyance  to  sale  for  the  purpose  of  the 
payment  of  all  the  debts  intended  to  be  secured — the  en- 
tire debt  to  Colby,  as  well  as  the  full  amount  of  Young's 
liabiHty  on  his  acceptance.  After  this  conveyance.  Cook 
had  no  estate,  that  he  could  pass  to  Cato,  except  his  right 
of  redemption,  and  possibly  his  possession  until  the  law 
day  had  anived.— 1  Ala.  23,  708  ;  2  Ala.  553 ;  19  Ala.  753 ;' 
21  Ala.   288;  Rev,  Code,  §  2871,  cl.  3,  -The  estate  thus 
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acquired  could  not  be  allowed  to  impede  Mrs.  Colby's 
right,  as  the  representative  of  her  husband,  to  insist  on  a 
foreclosure. — 2  Ala.  331.  It  does  not  appear  from  the  al- 
legations of  the  bill  or  amended  bUl  that  she  had  relin- 
quished this  right,  or  forfeited  it,  or  that  her  debt  had  been 
paid,  or  that  the  mortgagee  or  beneficiary  had  been  barred 
by  the  statute  of  Hmitations.  The  proof  shows  that  neither 
Mrs.  Colby  nor  Young  knew  of  the  consideration  of  Cato's 
note.  The  bill  admits  that  Mrs.  Colby's  debt  had  not 
been  paid. 

The  conveyance  to  Young  was  dated  on  the  21st  day  of 
May,  1859,  and  it  was  recorded  after  being  properly  ac- 
knowledged before  a  commissioner  of  this  State  in  Wash- 
ington city,  in  the  Pistrict  of  Columbia,  in  the  proper  office 
of  the  county,  in  which  the  lands  therein  conveyed  were 
situated,  on  the  21st  day  of  July,  1859.  This  was  within 
three  months  from  the  date  of  the  conveyance.  This  was 
sufficient  notice,  to  all  subsequejit  purchasers,  of  its  con- 
tents.— Eev.  Code,  §§  1546,  1557,  1592 ;  Gimon  v.  Davis, 
3  6  Ala.  589.  Cook's  deed  to  Cato  bears  date  the  28th  day 
of  January,  1860.  He  was  then  a  purchaser  subsequent 
to  the  conveyance,  and  its  record  was  notice  of  its  contents 
to  him. — 36  Ala,  589,  supra.  He  is,  then,  not  a  bona  fide 
purchaser  without  notice,  and  as  such,  he  is  not  entitled  to 
protection  against  the  conveyance  to  Young,  nor  is  he  in  a 
condition  to  displace  Mrs.  Colby's  right  to  have  the  power 
in  the  conveyance  executed  by  a  sale  of  the  whole  of  tlie 
land  therein  conveyed,  for  her  benefit,  as  the  executrix  of 
her  husband's  will. — 11  Ala.  438,  supra. 

Cato's  note  to  Cook  for  the  purchase-money  of  the  lands 
sold  to  him  and  conveyed  by  the  deed  of  the  28th  day  of 
January,  1860,  was  Cook's  own  property.  He  could  pay 
his  debts  with  it  or  transfer  it  to  whom  he  might  please — 
to  Mrs.  Colby  or  any  one  else,  without  Cato's  consent  or 
approbation. — Andrews  &  Bros.  v.  Jones  et  at,  10  Ala.  400  ; 
Coke  Litt.  223.  If  Cato  chose  to  pay  his  note  after  it  went 
into  Mrs.  Colby's  possession,  its  payment  only  lessened 
the  mortgage  debt,  so  far  it  was  received  as  a  payment  on 
that  debt.    Mrs.  Colby  was  not  bound  to  know  that  it  had 
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been  given  for  the  purchase-money  of  the  lots  mentioned 
in  Cato's  deed  from  Cook  ;  because  the  deed  recites  that 
the  purchase-money  was  paid  in  "  dollars."  But  so  far  as 
she  collected  any  sums  of  money  on  this  note,  as  it  does 
not  otherwise  appear,  it  must  be  held  to  have  diminished 
the  mortgage  debt  to  the  amount  of  the  balance  left,  after 
the  deduction  of  the  judgment  in  favor  of  Burrus  ren- 
dered in  the  garnishment  suit.  It  does  not  appear  that  she 
has  refused  to  allow  this  credit.  But  the  mere  transfer  of 
this  note  to  Mrs.  Colby  did  not  release  the  grasp  of  the 
conveyance  to  Young  pn  any  part  of  the  property  therein 
conveyed  for  the  payment  of  all  the  debts  intended  to  be 
secured  thereby.  The  mere  fact  that  the  note  was  given 
for  the  purchase-money  of  the  lots  sold  to  Cato  by  Cook, 
a  transaction  in  which  Mrs.  Colby  took  no  part,  is  not  suf- 
ficient to  give  it  the  force  of  a  relinquishment  by  her  of  the 
mortgage  conveyance  on  the  lots  thus  sold.  Her  mort- 
gage rights  could  not  be  released  without  her  consent  or 
agreement. — 8  Coke,  92.  And  this  is  not  alleged  or  proven. 
A  payment  of  the  amount  of  the  note  in  money  by  Cook 
on  the  notes  payable  to  Colby  and  secured  in  the  convey- 
ance to  Young  would  not  have  released  the  lots  sold  to 
Cato,  unless  it  was  so  accepted  by  Mrs.  Colby ;  much  less 
would  the  transfer  of  the  note  have  this  effect.  It  is  not 
alleged  in  the  bill,  nor  is  there  any  proof  to  support  such 
an  allegation,  had  the  fact  been  so  stated,  that  Mrs.  Colby 
accepted  the  transfer  of  Cato's  note  to  Cook  in  considera- 
tion of  the  release  of  the  mortgage  conveyance  on  the  lots 
purchased  by  Cato.  The  bill  can  not,  in  its  present  form, 
be  sustained  without  such  an  allegation  or  its  equivalent, 
or  an  allegation  that  Cato  was  an  innocent  purchaser  for 
value,'  without  notice  of  an  unrecorded  prior  incumbrance. 
AUen  V.  Montg.  R.  R.  Co.,  11  Ala.  437. 

The  allegations  in  the  bill  that  Cook  had  become  utterly 
insolvent,  and  if  the  sale  of  the  lots  purchased  by  Cato 
from  him  was  permitted  to  take  place,  Cato  would  have  to 
pay  for  the  lands  twice,  do  not  show  equity  as  against  Mrs. 
Colby.  It  is  not  her  fault,  or  the  fault  of  her  testator,  th  a 
he  was  induced  to  make  the  purchase,  and  it  was  not  her 
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fault  that  he  bought  an  incumbered  estate.  It  was  his  own 
fault.  Had  he  examined  the  records  of  the  proper  office, 
he  would  have  been  advised  of  the  character  of  his  title, 
and  could  have  taken  the  proper  steps  in  time  to  have 
saved  himself  from  harm.  The  law  helps  the  vigilant ;  not 
those  who  sleep  upon  their  rights  until  it  is  too  late  to 
awake.  To  enjoin  the  sale  for  such  reasons  would  make 
Mrs.  Colby  responsible  for  Cato's  unfortunate  bargain. 
This  would  not  be  equity.  Uhi  culpa  est,  ibi  poena  suhesse 
debet. — Jenk.  Cent.  325. 

The  debt  on  which  Yoimg  was  bound,  which  is  one  of 
those  secured  in  the  mortgage,  having  been  paid,  Mrs. 
Colby,  as  the  representative  of  her  husband's  estate,  is  the 
only  party  interested  in  the  foreclosure.  As  such,  she 
could  require  the  sale  to  be  made  of  all  the  lands  men- 
tioned in  the  conveyance,  if  this  should  be  needed  for  the 
payment  of  her  debts,  or  file  her  bill  to  have  the  mortgage 
foreclosed.— Eev.  Code,  §  1589 ;  Shep.  Dig.  304,  §  59. 

The  case,  then,  as  presented  by  the  bill,  neither  in  the 
allegations  nor  the  proofs,  is  sufficient  to  sustain  the  decree 
of  the  learned  chancellor  in  the  court  below.  The  bill 
should  have  been  dismissed. 

The  decree  of  the  court  below  is,  therefore,  reversed. 
And  it  is  the  order  and  decree  of  this  court  that  the  in- 
junction granted  in  this  case  be  dissolved,  and  that  the  bill 
be  dismissed,  at  the  costs  of  the  appellee  in  this  court  and 
the  court  below. — Rev.  Code,  §  3502. 
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[biUi  in  chanceby  to  fobeclose  mobtoaoe,  and  to  set  aside  pbiob  pbo- 

BATE  DECBEB  AS  FBAUDtTLENT  AND  COLLUSIVE.] 

1.  Puhlication  against  non-resident  defendants,  and  decree  pro  covfesso 
thereon. — A  decree  pro  confeaao,  based  upon  an  order  of  the  register, 
published  in  a  newspaper  in  the  city  of  Columbus,  Georgia,  which  or- 
der was  made  in  a  suit  pending  in  the  county  of  Barbour,  in  this 
State,  is  not  void,  if  the  order  of  the  register  directs  the  publication 
so  to  be  made.  The  newspaper  in  which  such  an  order  may  be  pub- 
lished is  discretionary  with  the  chancellor,  or  the  register,  and  this 
court  will  not  control  such  discretion,  if  the  place  of  publication  is  not 
made  a  matter  of  objection  in  the  court  below. 

2.  Exhibits  ;  proof  of. — When  promissory  notes,  which  are  exhibits  to 
the  bill,  are  to  be  proved  in  a  foreclosure  suit,  it  is  no  sufficient  objec- 
tion to  interrogatories  to  witnesses,  called  to  prove  such  notes  by  their 

'  depositions,  that  the  notes  are  not  attached  to  the  interrogatories.  If 
the  opposite  party  wishes  copies  of  such  notes  in  order  to  cross-exam- 
ine, he  can  get  them  from  the  register. 

3.  Wife's  statutory  separate  estate ;  hu«iand's  receipt  fronl  guardian  of 
w^e.— The  husband  may  receive  from  his  wife's  guardian  his  wife's 
statutory  separate  estate,  and  receipt  for  the  same  ;  and  if  the  receipt 
is  in  lull  of  all  demands,  it  is,  if  animpeached,  a  full  discharge  in  law 
and  equity  of  the  guardian. 

4.  Same;  decree  against  guardian  and  father,  in  favor  of  ward  and  daugh- 
ter, postponed  to  lien  of  mortgage  by  guardian,  in  favor  ofbona-fide  cred- 
itor.— In  such  a  case,  when  the  father  is  the  guardian,  a  decree  ren- 
dered in  favor  of  the  husband  and  his  wife,  who  is  the  ward,  for  her 
use,  after  the  giving  of  such  receipt,  against  the  guardian,  for  a  con- 
siderable sum  of  money  still  remaining  in  the  hands  of  the  guardian, 
and  no  fieri  facias  has  ever  been  issued  on  such  decree  to  enforce  col- 
lection of  such  decree,  it  has  no  such  lien  against  the  property  of  the 
guardian  as  will  be  preferred  to  the  lien  of  a  mortgage  of  the  defend- 
ant in  such  decree,  when  it  appears  that  the  mortgagee  is  a  bona-fide 
creditor  of  such  defendant,  and  that  the  mortgage  was  made  and  re- 

,    corded  during  the  suspension  of  the  fieri  faxML»  on  said  decree. 

Appeal  from  the  Chancery  Court  of  Kussell. 
Heard  before  the  Hon.  B.  B.  McCraw. 

The  facts  are  sufficiently  stated  in  the  opinion. 
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G.  D.  &  G.  W.  Hooper,  for  appellants. — 1.  The  decree 
pro  confesso  against  the  non-resident  defendants  must  re- 
verse the  chancellor's  decree.  The  recitals  in  it  are  not 
sufficient  to  sustain  it. — Hartley  v.  Bloodgood,  16  Ala,  233 ; 
Boyiar  v.  Darden  and  Wife,  41  Ala.  322. 

2.  The  publication  itself  was  totally  insufficient,  being 
made  in  a  newspaper  published  in  Georgia. 

3.  Some  of  the  complainants  totally  failed  to  prove  their 
debts  as  alleged,  and  the  bill  ought  to  have  been  dismissed 
for  that  reason. — Moore  v.  3Ioore,  17  Ala.  631  ;  Wilkins  v. 
Judge,  14  Ala.  135 ;  Clarkson  v.  DePeyster,  3  Paige,  336 ; 
Story's  Eq.  PI.  392. 

J.  M.  KussELL,  and  Stone,  Clopton  &  Clanton,  contra. 

PETEES,  J.— This  is  a  biU  in  chancery,  filed  by  Leop- 
hart and  others,  to  foreclose  a  mortgage,  executed  to  them 
by  one  Earle  on  certain  real  and  personal  property,  to  se- 
cure sundry  debts  named  in  the  mortgage  to  Leophart  and 
others,  as  mortgagees,  and  to  set  aside  and  suspend  the 
lien  of  a  decree  of  the  probate  court  of  Barbour  county, 
in  this  State,  in  favor  of  Mobley  and  his  wife,  for  her  use, 
rendered  against  said  Earle,  as  the  guardian  of  Mrs.  Mob- 
ley, who  was  the  daughter  of  Earle,  and  had  intermarried 
with  Mobley,  upon  the  grounds  that  said  decree  operated 
as  a  hen  on  the  lands  and  other  property  conveyed  in  said 
mortgage,  and  that  said  decree  had  been  procured  in  fraud 
of  complainants'  rights  under  said  mortgage.  Said  decree 
was  for  the  sum  of  $12,054  61,  when  in  truth  there  was 
really  nothing  due  and  owing  from  Earle  to  his  said  ward 
at  the  time  said  decree  was  rendered.  And  this  was  well 
known  to  said  Mobley  and  his  said  wife.  This  decree  was 
rendered  on  the  14th  day  of  ^December,  1868,  and  .the 
mortgage  was  executed,  and  properly  recorded,  or  filed  for 
record,  on  the  20tli  day  of  January,  1869.  It  does  not  ap- 
pear that  any  writ  of  fieri  fadas  was  ever  issued,  or  at- 
tempted to  be  issued,  on  said  decree  for  its  collection,  or 
that  any  such  fieri  facias  had  ever  been  received  by  the 
sherifi"  of  said  county,  and  properly  kept  up,  as  required 
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by  law,  when  said  mortgage  was  executed  and  recorded. 
It  also  appears  that,  on  the  16th  day  of  September,  1867, 
Mobley,  the  husband  of  the  ward,  executed  and  dehvered 
to  Earle,  as  her  guardian,  the  following  receipt  in  writing : 

"Columbia,  S.  C,  Sept.  16th,  1867. 
"Received  of  Thompson  Earle,  guardian  of  E.  S.  M. 
Earle,  eight  thousand  dollars,  in  full  of  all  demands  as 
guardian.  J.  B.  Mobley." 

This  was  some  time  before  the  date  of  said  decree,  and 
it  was  known  to  Mobley  and  wife. 

This  suit  seems  to  have  been  commenced  on  the  1st  day 
of  May,  1869,  after  the  law-day  of  the  mortgage  had  ex- 
pired, and  all  the  mortgagees  join  as  complainants,  except 
A.  M.  Allen  &  Co.,  of  Columbus,  Georgia,  a  firm  composed 
of  Augustus  M.  Allen  and  Asbury  Johnson,  who  are  made 
defendants  to  the  bill.  Earle  and  Allen  &  Co.  are  shown 
to  be  non-residents,  and  are  brought  in  by  publication  and 
decree  'pro  confesso.  Mobley  and  wife  were  served  with 
process,  and  they  answer  the  bill  without  oath,  the  same 
being  waived  by  complainants.  In  their  answer  they  deny 
all  the  material  allegations  of  the  bill,  and  demur,  for  want 
of  equity,  and  for  several  other  reasons ;  but  no  notice  is 
taken  of  the  demurrer  in  the  decree  of  the  court  below,  or 
iti  the  assignments  of  error  in  this  court. 

The  learned  chancellor  decreed  in  favor  of  the  com- 
plainants below,  and  Mobley  and  wife  bring  the  case  here 
by  appeal.  In  this  court,  a  summons  and  severance  was 
allowed  as  to  Earle,  and  Allen  &  Johnson,  the  co-defend- 
ants of  Mobley  and  wife  ;  and  Mobley  and  wife  only  join 
in  the  assignment  of  error  in  this  court. 

The  demurrer  of  the  defendants  will  not  be  considered 
in  this  opinion,  as  it  may  be  presumed  to  have  been  aban- 
doned. 

The  assignments  of  error,  assailing  the  regidarity  of  the 
decrees  pro  confesso  against  the  defendants,  Earle,  and 
Allen  &  Johnson,  can  not  be  sustained.  The  record  shows 
that  all  the  proper  steps  were  taken  to  authorize  these  de- 
crees. Affidavit  of  the  age  and  non-residence  of  these  de- 
fendants was  properly  made,  and  an  order  for  their  ap- 
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pearance  was  duly  made  by  the  register,  and  published  in 
a  newspaper,  as  ordered  by  him,  which  newspaper  was 
published  at  the  city  of  Columbus,  in  the  State  of  Georgia. 
The  objection  to  these  decrees  seems  to  be  founded  on  the 
fact,  that  the  order  of  the  Register  was  pubUshed  in  a 
newspaper  in  the  city  of  Columbus,  in  the  State  of  Geor- 
gia. This  objection  can  not  avail  to  defeat  the  de- 
crees. The  place  of  pubHcation  of  such  orders  is  a  mat- 
ter of  discretion  with  the  chancellor,  or  the  register,  and  if 
the  publication  is  made  "  in  such  newspaper  as  may  be 
designated  in  the  order,"  this  is  enough.  This  court  will 
presume,  in  such  a  case,  that  the  chancellor,  or  register, 
has  rightly  exercised  his  discretion. — Rev.  Code,  §  33B9 ; 
Rules  Chancery  Practice,  No.  22.  Besides,  such  decrees 
are  merely  interlocutor}',  and  may  be  set  aside,  or 
amended,  in  the  court  below,  if  they  have  been  irregularly 
taken.  It  is  within  the  power  of  the  chancellor  to  correct 
all  orders  and  decrees  taken  before  the  register,  so  as  to 
make  them  conform  to  law  and  justice. — Rev.  Code,  §  636, 
cl.  6 ;  Rules  Chancery  Practice,  No.  2.  The  cause  is  not 
at  issue  until  all  the  defendants  have  been  served  with  pro- 
cess of  subpoena,  or  have  answered,  or  have  been  brought 
in  on  publication  and  decree  pro  confesso. — Revised  Code, 
p.  829 ;  Rules  Chancery  Practice,  No.  48.  But  parties 
who  proceed  to  cross-examine  witnesses,  and  submit  the 
cause  for  final  decree,  can  not  be  permitted  in  this  court  to 
raise  such  an  objection  for  the  first  time  in  this  court,  when 
the  defendants  against  whom  the  alleged  irregular  decrees 
pro  confesso  have  been  taken,  do  not  appear  and  assign 
errors  in  this  court. 

There  was  nothing  improper  in  the  interrogatories  to 
the  witnesses  Leophart,  for  it  was  not  necessary-  that  the 
notes  sought  to  be  proven  should  be  annexed  to  both  sets 
of  interrogatories.  This  was  impossible.  These  notes 
were  exhibits  to  the  bill.  If  the  defendants,  Mobley  and 
wife,  desired  copies  of  these  notes  for  inspeo4ion,  or  for 
any  other  purpose,  such  copies  could  have  been  procured 
from  the  register.— Rev.  Code,  §  3331.  The  interrogato- 
ries in  both  series  seem  to  be  proper,  and  the  witness  Mi- 
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chael  Leophart,  in  his  answer,  refers  to  the  notes  "as  at- 
tached to  the  direct  interrogatories  in  this  case."  And  in 
John  S.  Leophart's  answer  to  the  interrogatories,  the  com- 
missioner attaches  the  notes  to  his  deposition,  and  returns 
them  along  with  it,  and  certifies  them  as  "  proved"  by  John 
S.  Leophart.  There  was  no  irregularity  in  this,  of  which 
the  appellants  are  entitled  to  complain. 

There  was  no  evidence  taken  by  the  defendants,  which 
was  submitted  on  the  final  hearing,  so  far  as  I  can  discover 
from  the  note  of  the  testimony ;  not  even  that  of  Mobley 
and  wife,  who  were  both  competent.  But  the  evidence  for 
the  complainants  was  ample  and  conclusive,  and  it  very 
well  sustains  all  the  material  allegations  of  the  bill.  When 
such  is  the  case,  the  decree  of  the  court  below  will  be  sus- 
tained. Mobley  was  entitled  to  receive  his  wife's  property 
from  her  guardian,  and  his  receipt  therefor  is  a  full  dis- 
charge in  law  and  equity. — Bevised  Code,  §§  2375,  2685. 
There  is  no  proof  tending  to  show  that  Mobley's  receipt 
was  not  genuine,  and  that  it  was  in  any  respect  false  or 
•wrong.  It  would  be  trifling  with  the  truth,  then,  to  say 
that  anything  was  really  due  from  the  guardian,  Earle,  to 
his  daughter,  Mrs.  Mobley,  when  his  settlement  was  made. 
Such  a  judgment  and  decree,  as  to  bona-Jide  creditors,  is 
fraudulent  and  void. 

The  decree  of  the  chancellor  is  affirmed,  with  costs,  in 
this  court,  and  the  court  below* 
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BEACH  ET  AL.  vs.  DENNIS. 

[MOTION  TO  SET  ASIDp:  SALE   OF  LANDS  UNDER   EXECUTION,] 

1.  Parties  to  motion. — There  is  no  settled  rule,  as  to  who  are  the  neces- 
sary parties  defendant  to  a  motion  to  set  aside  the  sale  of  lands  under 
execution.  Generally,  those  persons  only  who  have  an  interest  in  the 
sale,  or  who  will  be  prejudiced  by  setting  it  aside,  need  be  made  de- 
fendants to  the  motion. 

2.  Power  of  courts  over  officers,  parties,  and  process. — Courts  of  justice 
have  the  undoubted  power  to  control  their  officers,  suitors,  and  pro- 
cess ;  and  this  power  should  be  exercised  to  prevent  oppression,  cor- 
rect abuses,  and  in  furtherance  of  justice. 

3.  Execution  issued  after  defendanVs  death,  and  saleof  lands  under  it;  inva- 
lidity of. — An  execution,  issued  after  the  death  of  the  defendant  in  the 
judgment,  is  void  ;  and,  consequently,  a  sale  under  it  is  also  void,  and 
may  be  set  aside,  on  motion,  at  the  instance  of  the  heir-at-law. 

4.  Costs. — The  unsuccessful  party  or  parties  to  a  motion  to  set  aside  a 
sale  of  lands  under  execution,  should  be  taxed  with  the  costs. 

Appeal  from  the  Circuit  Court  of  Dallas. 
Tried  before  the  Hon.  Milton  J.  Saffold. 

This  was  a  motion  by  E.  W.  Dennis,  as  one  of  the  heirs- 
at-law  of  John  Dennis,  deceased,  to  set  aside  a  sale  of 
certain  lands  by  the  sheriff  under  an  execution  against 
said  John  Dennis  and  one  W.  P.  Jones.  W.  H.  Cravey, 
the  plaintiff  in  the  execution,  and  W.  C.  Beach,  the  pur- 
chaser at  the  sale,  were  made  parties  defendant  to  the 
motion.  The  court  granted  the  motion,  set  aside  the  sale, 
and  taxed  the  costs  against  the  defendant  Beach,  who  was 
the  only  contesting  party  defendant ;  to  which  judgment, 
as  also  to  the  overruling  of  a  demurrer  to  the  motion  for 
the  want  of  necessary  parties,  a  bill  of  exceptions  was  re- 
served by  him ;  and  these  matters  are  now  assigned  as 
error.  • 

The  other  facts  are  stated  as  fully  in  the  opinion  as  can 
be  gathered  from  the  record. 
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J.  N.  Haney,  for  appellant. 
John  White,  confrcu 

PECK,  C.  J.— On  the  24th  of  September,  1867,  the  ap- 
pellant, Wm.  H.  Cravey,  guardian,  recovered  a  judgment 
in  the  circuit  court  of  Dallas  county,  against  John  Dennis 
and  one  Wm.  T.  Jones,  for  the  sum  of  $370  23.  The  said 
John  Dennis,  after  said  judgment  was  rendered,  to-wit,  on 
the  1st  day  of  October  of  said  year,  1867,  departed  this 
life  intestate,  and  one  Samiiel  H.  Jones  was  appointed  ad- 
ministrator of  his  estate.  After  the  death  of  said  John 
Dennis,  to-wit,  on  the  17th  day  of  said  month  of  October, 
1867,  an  execution  was  issued  on  said  judgment,  and,  on 
the  22d  day  of  February,  1868,  was  returned  "  No  prop- 
erty found."  On  the  13th  day  of  January,  1869,  another 
execution  was  issued,  and  on  the  8th  day  of  February, 
1869,  returned  "  Not  executed,  for  want  of  time."  Again, 
on  the  25th  day  of  November,  1869,  a  third  execution  was 
issued,  and,  on  the  8th  day  of  January,  1870,  was  levied  on 
certain  lands,  as  the  property  of  said  John  Dennis,  which, 
on  the  2d  day  of  February,  1870,  were  sold  by  the  sheriff, 
and  bought  by  appellant,  H.  C.  Beach,  to  whom  the  sheriff 
made  a  deed. 

At  the  spring  term  of  said  court,  in  the  year  1870,  the 
appellee,  R.  H.  Dennis,  one  of  the  heirs-at-law  of  said 
John  Dennis,  deceased,  moved  the  said  court,  on  notice  to 
appellants,  to  set  aside  said  sale,  because  the  execution, 
under  which  the  said  sale  was  made,  and  those  that  pre- 
ceded it,  were,  all  of  them,  issued  after  the  death  of  said 
John  Dennis.  The  said  H.  C.  Beach,  one  of  the  defend- 
ants in  -said  motion,  demurred  to  the  same,  because  nei- 
ther the  sheriff,  by  whom  the  said  sale  was  made,  nor  the 
living  defendant  in  said  judgment,  Wm.  T.  Jones,  nor  the 
administrator  of  said  John  Dennis,  deceased,  were  made 
parties  defendants  to  said  motion  ;  and  also,  because  said 
motion  did€iot  set  forth  sufficient  reasons,  under  the  law, 
to  set  aside  said  sale.  The  court  overruled  said  demurrer, 
and,  on  the  hearing,  set  aside  said  sale,  and  quashed  the 
execution  under  which  it  was  made,  and  taxed  the  defend- 
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ants  with  the  costs.  Said  defendants  appeal  to  this  court, 
and  assign  the  following  errors,  to- wit :  1st,  overruling  the 
demurrer ;  2d,  setting  aside  said  sale  on  the  facts  stated  in 
the  biU  of  exceptions ;  and,  3d,  taxing  said  defendant, 
Beach,  with  the  costs. 

The  foregoing  short  statement  of  the  case  is  made,  be- 
cause of  the  confused  and  almost  unintelligible  condition 
of  the  record. 

1.  The  objection  to  the  motion,  because  the  sheriff,  by 
whom  the  sale  was  made,  the  said  Wm.  T.  Jones,  and  the 
administrator  of  said  John  Dennis,  deceased,  were  not 
made  defendants,  was  properly  overruled.  We  are  not 
aware  of  any  settled  rule  as  to  who  are  necessary  parties 
defendants  to  such  motions.  In  the  elaborately  considered 
case  of  the  Mobile  Cotton  Press  v.  Moore  dt  Magee,  (9  Por- 
ter, 679,)  which  was  a  motion  to  set  aside  the  sale  of  real 
estate,  made  by  a  sheriff,  the  purchaser  and  the  sheriff  who 
made  the  sale  were  made  defendants,  and,  we  think,  cor- 
rectly. The  reason  why  the  sheriff  was  made  a  party, 
seems  to  have  been  because  he  had  sold  the  property 
against  the  wishes  of  both  the  plaintiff  and  defendant  in 
the  execution.  It  was,  therefore,  proper  that  he  should  be 
made  a  party  defendant,  that  he  might  vindicate  the  course 
he  had  pursued  in  the  premises.  We  are  persuaded  no 
rule  on  this  subject  can  be  laid  down  that  will  be  applica- 
ble to  every  case.  Generally,  those  only  who  have  an  in- 
terest in  the  sale,  or  who  wiU  be  prejudiced  by  the  grant- 
ing of  the  motion,  need  be  made  defendants  to  it. — Stain- 
ton's  Administrators  v.  Simmons  and  Simmons,  24  Ala.  410. 

2.  On  the  merits  of  this  case  but  little  need  be  said. 
The  evidence  fully  proves  the  allegations  of  the  motion. 
The  jurisdiction  of  courts  over  their  officers,  suitors,  and 
process,  can  hardly  be  doubted ;  and  it  should  be  exercised 
to  prevent  oppression,  correct  abuses,  and  in  furtherance 
of  justice. — Mobile  Cotton  Press  v.  Moore  and  Magee,  supra. 

3.  The  most  important  question  in  this  case  is,  did  the 
execution  issued  after  the  death  of  the  said  John  Dennis, 
confer  any  authority  on  the  sheriff  to  levy  upon  and  sell 
the  lands  of  which  Dennis  died  seized  ?    If  it  did  not,  then  the 


JANUAEY  TEKM,  1872.  265 

Beach  et  al.  v.  Dennis. 

sale  was  void,  and  the  purchaser  thereby  acquired  no  title, 
and  the  sale  was  properly  set  aside  on  the  motion  of  the 
heir-at-law.  In  the  case  of  Lucas  v.  Price  (4  Ala.  679), 
it  is  decided,  that  where  an  original /^ert/acios  is  issued  in 
the  life-time  of  the  defendant,  and  returned  unexecuted, 
an  alias,  or  pluries,  issued  after  his  death,  will  not  author- 
ize a  levy  on  and  sale  of  the  lands  of  which  the  defendant 
died  seized.  Chief-Justice  Collier,  in  delivering  the  opin- 
ion of  the  court,  says  :  "  By  the  death  of  the  defendant, 
his  lands  descend  to  his  heirs,  or  vest  as  he  may  devise  by 
will ;  and  the  mandate  of  an  execution,  which  directs  the 
sheriff  to  make  of  them  the  amount  of  a  judgment,  must 
be  wholly  inoperative  and  void.  In  fact,  such  a  writ  could 
never  be  executed,  in  consequence  of  the  death  of  the  de- 
fendant, which  has  cast  his  estate  upon  other  proprietors ; 
and  such  is  the  law  in  respect  to  personal  property,  where 
an  execution  has  not  issued  against  the  defendant  in  the 
judgment  while  living  ;  and  it  is  only  the  lien  of  a  fi.  fa. 
regularly  issued  that  legalizes  an  alias  or  pluries,  which 
bears  test  after  the  defendant's  death." — See,  also,  HoUo- 
way  et  al.  v.  Johnson,  7  Ala.  660,  and  Henderson  &  Hudson 
V.  Gandys  Administrator,  11  Ala.  481. 

On  the  authority  of  these  cases,  we  hold,  that  the  exe- 
cution in  this  case,  under  which  the  sale  was  made,  hay- 
ing been  issued  after  the  death  of  the  defendant,  John 
Dennis,  conferred  on  the  sheriff  no  authority  to  sell  the 
lands,  of  which  he  was  seized  at  the  time  of  his  death,  and 
that,  consequently,  the  sale  was  void,  and  the  court  below 
committed  no  error  in  setting  it  aside. 

4.  The  successful  party,  ip  all  civil  actions,  is  entitled  to 
his  costs. — Rev.  Code,  §  2779.  The  defendants  in  this  mo- 
tion, as  the  unsuccessful  parties,  were,  therefore,  properly 
taxed  with  the  costs. 

The  judgment  of  the  court  below  is  aflfirmed,  at  the  ap- 
pellant's cost. 


18 


266  •    FORTY-SEVENTH  ALABAMA. 

balkum  V.  Owens  et  al. 


BALKUM  vs.  OWENS  et  al. 

[bill  in  EQtJITT  TO  ENFORCE  VENDOR'S  LIEN.] 

1,  M.  sold  a  tract  of  land  to  F.,  which  was  incumbered  by  a  mortgage 
executed  by  M.  to  0.  pricr  to  the  date  ;  but  it  was  agreed  between  Fi 
M.  and  0.  that  M.  might  sell  the  land  to  F.  if  F.  would  give  his  notes 
to  O.  for  the  amount  of  M.'s  mortgage  debt,  and  al  o  give  a  mortgage 
to  O.  on  the  same  land  to  secure  this  debt,  and  that  this  second  mort- 
gage should  be  preferred  to  the  vendor^s  lien  in  favor  of  M.  for  his  part 
of  the  purchase-money  to  be  paid  by  F.  above  the  debt  to  O.  The  sale 
was  concluded  by  a  deed  from  M.  to  F.  and  a  mortgage  by  F.  to  O.,  as 
agreed  upon,  all  of  the  same  date.  F.  gave  his  notes  to  M.  for  the  bal- 
ance of  the  purcha"e-money  above  the  amount  of  O. 's  mortgage.  One 
of  these  notes  was  afterwards  transferred  by  M.  to  B.,  who  filed  his 
bill  against  F.  M.  and  O.  to  enforce  his  vendor's  lien  arising  on  the  note 
held  by  him, — Held,  that  the  lien  of  O.'s  mortgage  was  to  be  preferred 
to  the  vendor's  lien  in  favor  of  B. ,  and  upon  a  sale  of  the  land  under 
decree  of  the  court,  O.'s  mortgage  debt  must  be  first  paid,  and  then 
the  residue,  if  any,  applied  to  the  discharge  of  B.'s  debtv 

Appeal  from  Chancery  Court  of  Henry. 
Heakd  before  Hon.  Adam  C.  Felder. 

The  opinion  states  the  case. 

J.  A.  CoEBiTT,  for  appellant. 
F.  M.  WooD)  contra. 

PETEES,  J.— This  is  a  bill  in  chancery  filed  by  the  ap- 
peUent,  Balkum,  as  complainant,  against  Owens  and  othersr, 
for  the  purpose  of  enforcing  a  vendor's  lien  in  favor  of  the 
said  complainant  against  certain  lands  named  and  described 
in  the  bill. 

The  material  facts  shown  by  the  bill  are  these  :  On  the 
7th  day  of  January,  1867,  Matthews,  one  of  the  defendants 
in  the  court  below,  sold  to  Freeman,  his  co-defendant,  the 
lands  mentioned  in  the  bill  for  the  sum  of  five  thousand 
dollars.    But  at  the  time  of  this  sale,  said  Owens  had  a 
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mortgage  executed  by  Matthews  to  him  on  said  lands,  to 
secure  a  debt  of  $3,326.22,  which  Matthews  owed  him  as  a 
balance  of  the  purchase-money  for  said  land  at  a  former 
sale.     Before  the  negotiations  of  the  sale  by  Matthews  to 
Freeman  were  completed,  it  was  required  by  Matthews  that 
the  mortgage  debt  to^  Owens  should  be  paid  or  secured. 
Owens  was   advised  of  this  agreement,  and  consented  to 
take  from  Freeman  his  notes  for  the  sum  due  him  on  his 
mortgage,  and  a  new  mortgage  from  Freeman  to  secure 
the  same  ;  but  it  was  also  agreed  between  the  parties  that 
this  latter  mortgage  should  be  preferred  to  the  vendor's 
lien  that  might  result  from   the   sale  in    favor  of  Mat- 
thews on  the  notes  for  the  purchase-money,  above  the  debt 
due  to  Owens,  which  were  made  payable  to  him.     Upon 
this  agreement,  Matthews  executed  his  deed  to  Freeman, 
and  Freeman  at  the  same   time  executed  his  mortgage  to 
Owens  to  secure  the  amount  of  Owens*  debt.     Freeman 
also  executed  his  promissory  notes  to  Owens  for  the  debt 
secured  in  the  mortgage,  and  other  notes  to. Matthews  for 
the  balance  of  the  $5,000  purchase-money  which  remained 
after  deducting  the  debt  due  to  Owens.     This  was  all  done 
on  the  same  day  and  at  the  same  time  the  deed  was  made 
to  Freeman  and  Matthews.     Among  the  notes  thus  made 
paj'able  to  Matthews,  was  one  for  $836.89,  which  became 
due  on  the  1st  day  of  January,  1868.     This  note  was  trans- 
ferred by  Matthews  to  Balkum.     It  does  not  appear  that 
the  first  mortgage  held  on  the  lands  in  controversy  by 
Owens  was  returned  or  discharged,  though  Matthews  says 
that  Owens  took  Freeman's  notes  and   mortgage  in  lieu  of 
the  notes  and  mortgage  given  by  him.     The  note  trans- 
ferred to  Balkum  was  not  paid.     Nor  were  the  notes  given 
to  Owens  paid,  or  to  Matthews.     On  this  Balkum  filed  his 
bill  to  enforce  his  lien  on   the  note  held  by  him.     And 
Owens,  Freeman  and  Matthews   were  made  defendants. 
Owens  set  up  his  superior  and  prior  lien  under  his  mort- 
gage, and  denied  Balkum's  lien.     Balkum  took  no  deposi- 
tions in  support  of  his  case,  but  stood  upon  his  bill  and 
the  exhibit  thereto,  which  was  his  note,  made  payable  to 
Matthews.     In  his  answer,  Owens  set  up  his  mortgage  and 
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the  agreement  that  it  was  to  be  preferred  to  the  vendor's 
lien.  The  proofs  fully  sustain  Owens'  answer.  On  this 
the  learned  chancellor  decreed  a  sale  of  the  lands,  but  di- 
rected that  after  payment  of  the  costs,  Owens'  mortgage 
should  be  first  discharged,  and  then  the  residue,  if  any, 
should  be  applied  in  discharge  of  Balkum's  note.  From 
this  decree  Balkum  appeals,  and  here  insists  upon  his 
right  of  preference  over  the  mortgage  to  Owens. 

No  brief  of  authorities  has  been  furnished  by  appellant 
to  this  court,  and  none  are  suggested  by  the  facts  set  out 
in  the  record  in  support  of  his  pretension.  And  it  does 
not  appear  that  Balkum  occupies  a  better  condition  as  the 
holder  of  the  note  for  that  part  of  the  purchase-money 
which  he  claims  as  the  transferree  of  Matthews,  than  Mat- 
thews did  himself.  The  latter  coUld  only  transfer  such 
right  as  he  possessed.  Balkum  simply  stepped  into  his 
shoes.  In  doing  this,  he  took  a  second  place  to  Owen,  and 
his  lien  is  to  be  postponed  to  the  prior  right  resulting  from 
the  mortgage,  and  the  agreement  on  which  it  was  made. 
This  was  in  conformity  both  with  the  proofs  in  the  case 
and  the  principles  of  law  that  must  govern  them.  Besides, 
Matthews  swears,  in  his  deposition,  that  the  note  held  by 
Balkum  was  not  intended  to  be  secured  by  a  vendor's  lien. 
And  he  was  the  party  to  whom  it  was  given.  Then  its 
transfer  could  not  give  it  a  virtue  it  did  not  and  was  not 
intended  to  possess.  Nemo  plus  juris  ad  alienurn  transfer  re 
potest,  quam  ipse  habet. — 2  Kent,  324 ;  Coke  Litt.  309,  b  ; 
10  Pet.  161,  175 ;  1  Wood.  Lect.  Introd.  Let.  5.  This  is 
the  rule  of  law,  when  the  statute  of  frauds  does  not  inter- 
vene ;  and  it  does  not  here. 

The  decree  of  the  court  below  is  in  all  things  affirmed, 
and  the  said  James  W.  Balkum,  the  •  appellant,  will  pay 
the  costs  of  this  appeal  in  this  court  and  in  the  court 
below. 
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[action  on  injdncxion  bond  oivex  during  the  war  in  1863.] 

Injunction  bond;  not  void  because  taken  and  approved  by  officers  of  a  gov- 
ernment in  rebellion  against  the  United  States. — An  injunction  bond 
taken  by  a  register  in  chancery  in  pursuance  of  an  order  of  the  chan- 
cellor granting  an  injunction  in  1863,  is  not  void  on  the  ground  that 
these  officers  represented  a  government  in  rebellion  against  the  Uni- 
ted States. 

Appeal  from  Circuit  Court  of  Russell. 
Tried  before  Hon.  Littlebeery  Strange. 

Facts  are  stated  in  the  opinion. 

G.  D.  &  G.  W.  Hooper,  for  appellant. 
Sheldon  Toomer  and  L.  F.  McCoy,  contra. 

B.  F.  SAFFOLD,  J.— This  suit  was  brought  by  the  ap- 
pellant to  recover  damages  on  an  injunction  bond  given  by 
the  appellees  to  restrain  her  from  prosecuting  in  the  pro- 
bate court  her  claim  for  dower  in  the  lands  of  her  hus- 
band. 

The  defendants  pleaded  that  the  bond  was  executed  in 
1863,  and  that  the  chancellor  under  whose  order  it  was 
taken,  and  the  register  in  chancery  who  approved  it,  and 
to  whom  it  was  payable,  were  not  lawful  officers,  and  had 
no  authority  of  law  for  their  action  ;  that  they  were  offi- 
cers of  a  government  in  rebeUion  against  the  United 
States.  A  demurrer  to  this  plea  was  overruled,  and  the 
plaintiff  took  a  non-suit. 

The  ruhng  of  this  court  has  been,  that  the  acts  of  the 
courts  and  their  officers  in  this  State  during  the  late  civil 
war  are  not  void. — Griffin  v.  Ryland,  45  Ala.  688.  The 
demurrer  ought  to  have  been  sustained.  No  other  ques- 
tion is  presented,  either  in  the  assignment  of  errors  or  the 
argument  of  counsel.  f 

The  judgment  is  reversed  and  the  cause  remanded. 
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PATJLLING  vs.  MARSHALL  AND  WIFE. 

[appeal  from  judgment  op  non-suit,  taken  in  consequence  of  BUIiINO  OF 
COUBT  on  pleadings.  ] 

Non-snit,  appeal  from  judgment  of;  when  will  vot  ie  set  aside.— "Where  the 
defendant  demurs  to  the  plaintiff's  complaint,  and  it  is  sustained  by 
the  court,  and  the  plaintiff  excepts  to  the  decision  of  the  court,  and 
thereupon  suffers  a  non-suit,  such  a  non-suit  must  be  regarded  as  a 
voluntaiy,  and  not  a  necessary  non-suit,  and  such  a  non-suit  will  not 
be  set  aside,  on  an  appeal  under  section  2759,  Revised  Code.  That 
section  only  applies  to  cases  where  it  is  necessary  to  make  the  decis- 
ion of  the  court  a  part  of  the  record,  by  bill  of  exceptions.  By  such 
a  non-suit  the  plaintiff  is  out  of  court,  and  must  begin  again. 

Appeal  from  Circuit  Court  of  Perry. 
Tried  before  Hon.  M11.TON  J.  Saffcld. 

The  facts  axe  sufficiently  stated  in  the  opinion. 

■W.  B.  MoDAWELL,  for  appellant. 
Bbooks  &  Bragg,  contra. 

PECK,  C.  J. — The  appellees,  in  the  court  below,  de- 
murred to  appellant's  complaint,  which  being  sustained, 
appellant  excepted  to  the  decision  of  the  court,  and  there- 
upon took  a  non-suit,  and  appeals  to  this  court,  under 
section  275D,  Revised  Code,  to  have  the  decision  of  the 
com't  below  revised  and  the  non-suit  set  aside. 

We  had  occasion  to  construe  said  section  at  the  present 
term,  in  the  case  of  Darden  v.  James.  In  that  case  we 
held,  that  the  right  to  appeal  to  this  court  to  have  a  non- 
suit set  aside,  is  given  by  said  section,  and  as  the  right  de- 
pended wholly  upon  said  section,  it  was  to  be  confined  and 
limited  to  cases  clearly  within  its  purview  and  meaning ; 
that  said  section  did  not  apply  to  decisions  of  the  court 
made  on  demurrers  to  the  pleadings,  but  only  to  such  de- 
i^isions  as  are  necessarily  made  a  part  of  the  record  by  a 
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bill  of  exceptions ;  and,  as  a  bill  of  exceptions  is  never 
necessary  to  enable  the  plaintiff  to  revise  the  decision  ol 
the  court,  sustaining  a  demurrer  to  his  complaint,  such  a 
decision  did  not  authorize  him,  under  said  section,  to  suffer 
a  non-suit,  and  appeal  to  this  court  to  have  the  same  set 
aside. 

We  remain  satisfied  with  the  construction  of  said  sec- 
tion then  given.  Without  doing  violence  to  the  plain 
meaning  of  said  section,  no  case  can  be  embraced  by  it 
where  the  decision  to  be  revised  necessarily  forms  a  part 
of  the  record,  without  a  bill  of  exceptions,  and  in  such  a 
case  it  can  never  be  said  to  be  necessary  for  the  plaintiff 
to  suffer  a  non-suit ;  and  if  he  takes  a  non-suit,  when  it  is 
not  necessary  for  him  to  do  so,  it  must  be  regarded  as  a* 
voluntary,  and  net  a  necessary,  non-suit,  and  he  is  thereby 
out  of  court,  and  must  begin  again. 

Let  the  appeal  be  dismissed. 


HAFLEY  &  SON  vs.  PATTEBSON  &  TEMPLETON. 

[action  commenced  by  okiginax.  attachment.] 

1.  Affidavit;  sufficiency  of,  in  statement  of  ground  for  torit. — In  an  affidavit 
for  an  attachment,  a  statement  that  the  defendants  '*  are  fraudulently 
disposing  of  their  goods,"  is  equivalent  to  the  case  prescribed  in  the 
6th  subdivision  of  section  2928  of  the  Revised  Code. 

Appeal  from  the  Circuit  Court  of  Lawrence. 
Treed  before  the  Hon.  James  S.  Clark. 

The  facts  are  sufl&ciently  stated  in  the  opinion, 

W.  P.  CHTrwooD,  for  appellant. 
H.  C.  Speake,  contra. 

No  briefs  on  file,  ^ 
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B.  F.  SAFFOLD,  J. — This  suit  was  commenced  by  at- 
tachment, and  the  single  question  involved  by  the  appeal 
is  whether  the  affidavit  contains  a  sufficient  statement  of 
any  legal  ground  for  its  issue. 

The  affiant  swears  that  the  defendants,  Patterson  &  Tem- 
pleton, are  "  fraudulently  disposing  of  their  goods,  so  as  to 
evade  the. payment  of  their  debts  by  ordinary  process  of 
law."  Is  this  equivalent,  in  substance,  to  the  cases  speci- 
fied in  section  2928  of  the  Revised  Code,  sub-division  G, 
"  when  the  defendant  is  about  fraudulently  to  dispose  of 
his  property  "  ?  or  sub-division  7,  "when  the  defendant  has 
fraudulently  disposed  of  his  property"  ? 

We  think  it  is.  In  Free  v.  HuMll,  (44  Ala.  197,)  the 
'word  "  effects "  was  held  to  be  a  sufficient  appellation  of 
"  property,"  within  the  meaning  of  the  statute.  The  term 
"  goods  "  has  as  extensive  ajlegal  signification  as  "  effects," 
and  has  even  been  applied  in  the  civil  law  to  real  estate, 
though  it  has  no  such  application  in  our  law.  The  statute 
does  not  mean  that  the  defendant  must  have  disposed  of, 
or  be  about  to  dispose  of,  all  of  his  property.  He  may 
dispose  of  it  all  without  giving  ground  for  an  attachment, 
if  he  does  so  honestly,  and  in  good  faith  to  all  who  are  in- 
terested. But  he  cannot  dispose  of  any  of  it  fraudulently 
without  subjecting  his  property  to  this  process. 

In  Napper  v.  Noland,  (8  Porter,  218,)  the  affidavit  stated 
that  the  defendant  was  about  to  remove  his  "  goods  and 
effects"  out  of  the  State  ;  and  it  was  held  to  be  defective, 
because  it  said  that  in  consequence  of  such  removal  the 
ordinary  process  of  law  could  not  be  served  on  him.  There 
was  no  statement  that  the  plaintiff  would  probably  lose  his 
debt,  or  have  to  sue  for  it  in  another  State.  Merely  re- 
moving some  of  a  debtor's  property  out  of  the  State  gave 
the  plaintiff  no  right  to  the  remedy  of  attachment.  The 
fraudulent  disposition  of  any  of  his  property  justifies  the 
behef  that  the  perpetrator  will  endeavor  to  make  good  his 
fraud  against  all  of  his  creditors. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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HARDIN  &  WILLIAMS  vs.  SWOOPE  et  al. 

[Bllilj  IN  EQUITY  TO   SET  ASIDE  SAIiE  OF  LAND,  AC. — MULTIFABIOUSNESS  ] 

Bill  in  equity  ;  when  muUi;fariou8. — Presley  W.  Hardin  and  John  Wil- 
liams, being  indebted  to  Eliz.  T.  Swoope,  a  married  woman,  by  two 
promissory  notes,  one  made  by  Hardin  &  Williams,  and  the  other  by 
Williams  &,  Hardin,  sold  their  lands  ;  the  said  Hardin  sold  and  con- 
veyed his  Ilinds  to  one  Wm.  C.  Phillips,  and  the  said  Williams  sold 
and  conveyed  his  lands  to  his  four  children  ;  thereupon  said  Eliz,  T. 
and  her  husband,  as  her  trustee,  filed  their  bill  against  said  Hardin 
and  Phillips,  and  said  Williams  and  his  children,  and  charge  that  said 
Hardin  and  Williams  were,  both  of  them,  insolvent  ;  that  said  sales 
were  made  with  the  intent  to  hinder,  delay,  aad  defraud  creditors,  and 
void  as  to  said  Eliz.  T.  ;  and  prayed  that  said  sales  might  be  set  aside 
and  declared  fraudulent,  and  the  said  lands  be  decreed  to  be  sold,  and 
the  said  debts  paid  out  of  the  proceeds,  &c. — Held,  that  said  bill  was 
multiiarious  ;  that  said  sales  were  distinct  and  independent  transac- 
tions, or  matters,  and  that  the  parties  to  said  sales  were  separate  and 
different  parties,  having  no  connection  the  one  with  the  other,  and, 
therefore,  could  not  be  united  as  defendants  in  one  and  the  same  bill. 

Appeal  from  the  Chancery  Court  of  Lauderdale. 
Heard  before  Hon.  Wm.  Skinner.        '" 

R.  O.  PiCKETP,  for  appellant. — ^The  bill  is  plainly  multi- 
farious, and  the  demuner  should  have  been  sustained.  It 
plainly  seeks  to  join  in  one  bill  distinct  and  independent 
matters,  having  no  necessary  connection  with  each  other. 
It  does  not  make  out  even  a  prima-facie  case  of  a  commu- 
nity of  interest ;  but  is  designed  to  enforce  distinct  rights, 
unconnected,  and  having  no  relation  to  each  other.  Phil- 
Ups,  the  purchaser  from  Hardin,  is  in  no  way  interested  or 
connected  with  the  sale  by  Williams  to  his  children,  and 
vice  versa,  &c.  The  defense  of  aU  the  defendants  "  do  not 
center  in  the  same  issue."  This  is  at  last  the  test.  The 
court  can  look  only  to  the  answer  in  determining  this. 
The  following  authorities  sustain  the  above  argument. 
23  Ala.  558 ;  18  Ala.  439  ;  Story's  Eq.  Plead.,  §§  271-8-9  ; 
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Mitford's  Equity,  181 ;  1  Daniel  Chan.  Prac.  379  ;  18  Ve- 
sey,  80  ;  17  Ala.  418;  5  Paige,  65  ;  10  Ohio,  456 ;  3  How- 
ard, 40 ;  42  Ala.  279  ;  5  Ala.  342  ;   2  Ala.  571 ;  16  Ala.  89. 

David  P.  Lewis,  and  E.  A.  O'Neal,  contra. — Tested  by 
the  true  principles  of  equity  jurisprudence,  the  bill  is  not 
multifarious.  The  biU  shows  that  the  different  defendants 
claim  different  and  separate  parts  of  the  property  sought 
to  be  recovered,  through  the  very  same  title  which  com- 
plainant asserts.  They  may  all  unite  on  common  grounds 
of  defense.  It  was,  therefore,  proper  to  join  the  defend- 
ants. It  is  not  every  ease,  where  common  interest  and 
common  liability  are  not  shown,  that  is  multifarious. 
Waller  v.  Taylor,  42  Ala.  297 ;  Halslead  v.  Shephard, 
23  Ala.  Rep.  558 ;  Campbell  v.  McKay,  13  English  Chan- 
cery, 543,  544, 

In  case  of  dismissal,  the  court  must  dismiss  without 
prejudice. — 42  Ala.  297. 

PECK,  C.  J. — The  question  that  first  presents  itseK  for 
■consideration  on  this  record,  arises  on  the  demurrers  and 
pleas  of  the  defendants  to  the  bill  of  complaint  of  the  ap- 
pellees for  multifariousness,  in  improperly  joining  therein 
distinct  and  independent  matters. 

In  disposing  of  this  question,  we  can  oi^ly  look  to  the 
bin,  without  reference  to  the  answers  or  proof. — Halstead 
et  al.  V.  ShepJiard,  23  Ala.  558. 

So  much  of  the  bill  as  seems  necessary  to  a  proper  un- 
derstanding of  this  question,  may  be  briefly  stated  as  fol- 
lows ;  1st.  The  complainant,  Elizabeth  T.  Swoope,  claims 
to  be  the  owner  of  two  promissory  notes,  one  for  $2,400, 
made  by  the  defendants,  John  "Williams  and  Presley  W. 
Hardin,  dated  the  4th  day  of  September,  1860,  payable, 
presently,  to  one  John  Peters,  or  ord^r;  the  other  for 
$3,800,  made  by  said  Presley  W.  Hardin  and  John  Wil- 
liams, dated  the  1st  day  of  August,  1860,  and  payable  to 
said  Peters  one  day  after  date ;  credited  the  19th  day  of 
July,  1866,  with  $3,500. 

2d.  That  both  said  Hardin  and  Williams,  before  the  late 
civil  war,  were  men  of  large  estates,  and  of  good  credit. 
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but  that  the  results  of  said  war  left  them  much  indebted, 
and  ever  since  thej  have  been,  and  still  are,  wholly  unable 
to  pay  their  debts,  and  are  utterly  insolvent ;  that  they 
were,  each  of  them,  possessed  of  considerable  bodies  of 
valuable  lands,  but  that  said  lands,  and  all  their  other 
property,  are  whoUy  inadequate  to  pay  off  the  large  debts 
which  they  then  owed,  and  still  owe. 

3d.  That  on  the  4th  day  of  June,  1867,  the  said  Presley 
W.  Hardin  and  his  wife  made  a  deed  of  conveyance  to  the 
said  defendant,  William  C.  Phillips,  of  all  his  lands  (de- 
scribing them),  containing  eleven  hundred  and  twenty 
acres,  being  the  plantation  on  which  he  then  resided,  and 
still  resides ;  that  said  deed  purports  to  be  a  sale  of  said 
lands,  for  the  sum  of  six  thousand  seven  hundred  and 
twenty  dollars,  cash  in  hand j^  paid,  &c. 

The  bill  charges  that  said  sale  was  a  mere  pretense,  was 
wholly  fictitious  and  simulated ;  that  no  money  was,  in 
fact,  paid,  and  that  the  same  was  a  mere  device  of  covin 
and  fraud,  to  keep  the  said  lands  from  being  made  liable 
to  the  said  Hardin's  debts,  and  to  enable  him  to  defraud 
his  creditors,  &c. 

4th.  That  the  said  John  Williams  and  his  wife,  on  the 
4th  day  of  June,  1867,  made  four  deeds  of  conveyance, 
one  to  each  of  his  children,  the  said  defendants,  Presley  S. 
Williams,  Phebe  C.  Blair,  Andrew  J.  WilHams,  and  Ben- 
jamin F.  Williams,  by  which  he  conveyed  separate  por- 
tions of  his  lands  to  each  of  said  children,  said  deeds  in- 
cluding aU  of  his  lands,  some  twelve  or  fifteen  hundred 
acres  or  more.  The  consideration  in  each  one  of  said 
deeds  is  stated  to  be  two  thousand  and  thirty  dollars,  and 
paid  as  follows  :  Eleven  hundred  and  ninety-five  doUars, 
the  interest  of  each  one  of  said  children  in  the  estate  of 
their  deceased  brother,  Simpson  Williams,  in  the  hands  of 
said  John  WiUiams,  and  eight  hundred  and  thirty-five  dol- 
lars paid  by  each  one  in  cotton  and  com,  <fec.  The  bill 
charges  that  the  said  deeds  of  conveyance,  all  and  every 
one  of  them,  are  fraudulent  in  law,  and  void  as  to  said 
complainants ;  that  the  considerations  were  simulated,  and 
not  real ;  that  nothing  was,  in  fact,  paid ;  that  the  money 
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pretended  to  be  due  to  the  estate  of  Simpson  Williams  was 
simulated  and  fraudulent,  and  that  the  whole  arrangement 
was  a  mere  device  of  covin  and  fraud  to  defeat  the  satis- 
faction of  the  debts  of  the  said  John  Williams. 

5th.  The  bill  prays  that  said  conveyances,  so  made  by 
the  said  Hardin  and  the  said  WUliams,  may  be  decreed  to 
be  fraudulent  and  void,  as  against  the  said  Elizabeth  T. 
Swoope,  and  that  her  said  debts  may  be  paid  and  satisfied 
by  a  sale  of  said  lands ;  and  that  if  the  special  relief 
prayed  is  not  the  relief  to  which  said  complainant  is  enti- 
tled, on  the  facts  of  the  case,  the  proper  rehef  may  be  de- 
creed in  the  premises. 

The  foregoing  statements,  separated  from  the  other  mat- 
ters contained  in  the  bill,  not  relevant  to  the  present  ques- 
tion, will  enable  us  the  better  to  comprehend  and  under- 
stand the  objection  of  multifariousness  made  by  the  de- 
fendants in  this  case.  But,  in  the  first  place,  let  us  see 
what  the  books  teach  us  constitutes  multifariousness,  as 
that  term  is  understood  in  proceedings  in  equity. 

By  multifariousness  is  meant  the  improperly  joining,  in 
one  bill,  distmct  and  independent  matters  against  one  de- 
fendant, or  of  several  matters,  of  a  distinct  nature,  against 
several  defendants,  in  the  same  bill. — Story's  Eq.  Plead- 
ing,§271. 

It  is  a  rule  of  equity,  that  if  two  or  more  distinct  sub- 
jects be  embraced  in  the  same  bill,  it  is  multifarious. 
1  Daniel's  PI.  &  Pr.  283.  So,  where  a  party  is  brought  as 
a  defendant,  upon  a  record,  with  a  large  portion  of  which,^ 
and  of  the  case  made  by  it,  he  has  no  connection,  the  bill 
will  be  held  to  be  multifarious. — lb.  365. 

So,  again,  where  different  matters,  having  no  connection 
with  each  other,  are  joined  in  a  bill  against  several  defend- 
ants, a  part  of  whom  have  no  interest  in,  or  connection 
with,  some  of  the  distinct  matters  for  which  the  suit  is 
brought,  a  demurrer  to  the  bill  for  multifariousness  will  be 
sustained,  and  the  bill  will  be  dismissed. —  Waller  et  al.  v. 
Taylor,  Administrator,  42  Ala.  297.  And  so,  too,  a  bill  is 
multifarious  where  several  defendants  are  charged  with 
distinct  wrongful  acts,  relative  to  different  slaves,  to  which 
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the  complainant  has  an  equitable  title,  although  the  title 
is  the  same  to  all  the  slaves  ;  and  even  a  general  charge  of 
fraudulent  combination  between  the  several  defendants,  is 
not  sujQficient  to  authorize  a  joint  suit. — Meacham  v.  WU- 
liams  et  ah,  9  Ala.  842. 

Judged  by  these  authorities,  this  bill  is  clearly  multifa- 
rious. Courts  of  equity  are  anxious,  as  far  as  practicable, 
to  preserve  some  analogy  to  the  comparative  simplicity  of 
proceedings  at  common  law,  and  thus  to  prevent  confusion 
in  their  pleadings,  as  well  as  in  their  decrees. — Story's  Eq. 
PI.,  §  271.  They  are  also  averse  to  multiplicity  of  suits  ; 
notwithstanding,  a  defendant  has  a  right  to  insist  that  he  is 
not  bound  to  answer  a  bill  containing  several  distinct  and 
separate  matters,  relating  to  individuals  with  whom  he  has 
no  connection. — 1  Daniel's  PI.  &  Pr.  385. 

In  this  case,  the  sale  and  conveyance  made  by  Presley 
W.  Hardin  and  wife  of  his  lands  to  William  C.  Phillips,  is 
one  transaction,  one  matter,  and  the  sales  and  conveyances 
made  by  John  Williams  and  wife  of  his  lands  to  his  chil- 
dren, are  altogether  another  and  a  different  transaction,  or 
matter ;  the  two  transactions  are  separate  and  independ- 
ent, and  hav^no  connection  or  reference  the  one  to  the 
other. 

The  parties  to  the  transaction  are,  none  of  them,  parties 
or  privies  to  the  other,  nor  is.  there  any  common  interest 
or  connection  between  the  respective  parties  to  these  sepa- 
rate and  different  transactions.  Williams  and  his  children 
have  no  interest  in  the  lands  bought  by  Phillips  of  Har- 
din, nor  have  Hardin  and  PhiUips  any  interest  in  the  lands 
sold  and  conveyed  by  Williams  to  his  children,  nor  is  there 
in  the  bill  any  charge  df  combination  or  confederacy  be- 
tween these  several  parties  to  hinder,  delay,  or  defraud  the 
complainant,  the  said-  Elizabeth  T.  Swoope,  in  the  tjollec- 
tion  of  her  debt,  or  of  the  creditors  generally  of  the  said 
Hardin  and  Williams,  or  of  either  of  them  ;  and  such  a 
charge,  if  made,  would  not,  on  the  authority  of  the  case  of 
Meacham  v.  Williams  et  al.,  fsnpraj  avoid  this  objection. 
Where  a  party  is  able  to  say  he  is  brought  as  a  defendant, 
upon  a  record,  with  a  large  portion  of  which,  and  of  the 
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case  made  bj  it,  lie  has  no  connection,  the  bill  is  multifa- 
rious.— 1  Daniel's  PL  &  Pr.,  supra.  This  can  be  said  in 
this  case  by  Hardin  and  Phillips,  as  to  the  sales  and  con- 
veyances made  by  Williams  to  his  children,  and  by  Wil- 
liams and  his  children  as  to  the  sale  and  conveyance  made 
by  Hardin  to  Phillips  ;  therefore,  these  two  different  and 
separate  transactions,  or  matters,  can  not  be  embraced  in 
the  same  bill ;  and  to  impeach  them  on  the  score  of  fraud, 
the  complainants  must  file  separate  bills,  one  to  set  aside 
the  sale  made  by  Hardin  to  Phillips,  and  another  to  set 
aside  the  sales  made  by  Williams  to  his  children;  they 
can  not  both  be  embraced  in  the  same  bill  without  violat- 
ing and  disregarding  the  well  settled  rules  of  equity 
pleading. 

For  these  reasons,  the  chancellor  should  have  sustained 
the  demurrers  and  pleas  of  the  defendants  to  the  com- 
plainants' bill  of  complaint ;  and  as  no  escape  from  this 
objection  of  multifariousness  can  be  effected  by  any  per- 
missible amendment  of  the  present  bill,  it  must  be  dis- 
missed, and  the  decree  rendered  here  that  should  have 
been  rendered  in  the  court  below. 

As  to  the  merits  of  this  case,  whether  the  said  sales  and 
conveyances  by  the  said  Hardin  and  WUliams,  respect- 
ively, were  made  in  good  or  bad  faith,  or  upon  good  and 
sufficient  considerations,  and  for  honest  purposes,  or  the 
contrary,  we  carefully  refrain  from  the  expression  of  any 
opinion,  as,  otherwise  it  might  have  an  improper  influence 
upon  any  future  Utigation  that  may  grow  out  of  these  mat- 
ters between  the  present  parties,  or  any  of  them. 

Let  the  decree  of  the  court  below  be  reversed,  and  the 
bill  of  complaint  be  dismissed  without  prejudice.  The  ap- 
pellees will  pay  the  costs  in  this  court  and  in  the  court 
below. ' 
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FROST  ET  AL.  V8.  BARNES. 

^STATtTTORT  PBOCKEDIKO  FOB  SBBCTION  OV  PUBLIC  OBIST-MIXX.  ] 

1.  Jnqueti  of  Jury  ;  requisitet  of. — In  a  statutory  proceeding  for  aathority 
to  erect  a  public  griHt-mill,  (Bevised  Code,  ^§  24HI-'2503,)  it  is  not  nec- 
essary that  the  inquest  of  the  jury  sbonld  be  unanimous  :  if  it  is  signed 
by  a  majority  of  the  jurors,  and  otherwise  conforms  to  the  requisitions 
of  the  statute,  it  is  sufficient. 

2.  S^fftcievcy  of  evidence. — On  appeal  from  a  decree  of  the  probate  court, 
authorizing  the  erection  of  a  dam  for  a  public  grist-mill,  (Rev.  Code, 
§§  248I-25'^3,)  the  judgment  of  the  court  below  will  not  be  disturbed, 
when  it  appears  to  be  sustained  by  a  preponderance  of  the  evidence. 

Appeal  from  the  Probate  Court  of  Butler. 
Tried  before  the  Hon.  H.  W.  Watson. 

This  was  an  application  by  J.  M.  Barnes,  (under  chapter 

3.  title  6,  part  2,  of  the  Revised  Code,)  for  authority  to 
erect  a  dam  across  Hall's  creek  in  said  county,  for  the  pur- 
pose of  establishing  a  public  grist-mill ;  which  application 
was  contested  by  Henry  Frost  and  others.  A  jury  of  in- 
quest was  summoned,  who  reported  in  favor  of  the  pro- 
posed dam ;  but  their  report  was  only  signed  by  four  of 
the  seven  jurors,  the  others  adding  conditions  and  restric- 
tions to  their  signatures,  lus  stated  in  the  opinion  of  the 
court.  On  all  the  evidence  adduced,  the  court  below 
granted  the  apphcation  ;  and  its  judgment,  with  other  mat- 
ters, is  now  assigned  as  error. 

Gamble  &  Powell,  for  appellants. 
Herbert  &  Buell,  contra. 

PETERS,  J. — This  is  an  ap]>eal  from  the  decree  in  a  pro- 
ceeding on  an  application  before  the  judge  of  probate  of 
Butler  county,  for  the  privilege  of  erecting  a  dam  for  a 
water  grist-mill,  to  grind  for  toll,  across  a  certain  water- 
course in  said  count}-,  not  being  a  navigable  stream.    The 
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privilege  to  erect  the  dam  was  allowed  by  the  court,  and 
the  parties  who  contested  the  application  bring  the  case  to 
this  court  for  review. 

The  errors  assigned  raise  objections  to  the  sufficiency  of 
the  inquest  of  the  jury,  on  the  writ  of  ad  quod  damnum, 
returned  into  the  court  below,  and  to  the  force  of  the  evi- 
dence to  show  that  the  health  of  the  neighborhood  will  not 
probably  be  endangered  by  the  erection  of  the  dam  pro- 
posed. This  inquest  of  the  jury  is  strictly  formal,  and  in 
full  compliance  with  the  requirements  of  the  statute ;  but 
it  is  signed  by  only  four  of  the  jurors,  out  of  the  seven. 
The  other  members  of  the  jury  assent  to  this  inquest  of 
the  majority,  in  these  words,  to-wit :  "  We,  the  under- 
signed, assent  to  the  foregoing  declarations,"  (the  inquest,) 
"  except  the  third  (3d).  To  this  we  assent  with  the  follow- 
ing qualifications :  we  do  believe  that  the  erecting  of  a  mill 
at  the  point  above  described  will  endanger,  in  some  degree, 
the  health  of  the  surrounding  neighborhood,  but  not  in  an 
unusual  or  extraordinary  degree ;  and  we  further  believe 
that,  inasmuch  as  the  mill  and  dam  hereinbefore  men- 
tioned have  already  been  erected,  their  removal  would 
be  more  hurtful  to  the  health  of  the  neighborhood,  for  the 
immediate  future  at  least,  than  their  continuance  would 
be."  On  the  proper  return  and  notice  of  this  inquest,  the 
contestants  appeared,  and  moved  to  quash  it,  and  also  de- 
murred to  it.  Both  of  these  objections  were  overruled  by 
the  court,  and  the  contestants  excepted.  In  this  there  was 
no  error. 

The  inquest  of  the  jury  is  ex  parte,  and  not  final.  It  is 
but  a  part  of  the  process  to  reach  the  issue  upon  the  mer- 
its. It  is  not  required  to  be  unanimous,  as  the  verdict  of 
a  jury  on  the  trial  of  an  issue  in  a  court  of  law,  but  it  may 
be  only  the  inquest  of  the  majority.  If  it  is  sufficiently 
formal,  and  signed  by  a  majority  of  the  jury,  this  is  enough. 
Rev.  Code,  §  2492.  After  it  is  returned  into  court,  if  in 
sufficient  form,  the  court  makes  up  the  issue  upon  it  re- 
quired by  the  statute.  And  for  this  purpose,  after  the  par- 
ties interested  have  due  notice,  the  law  directs,  "  If,  on  the 
day  appointed  to  show  cause,  or  any  other  day  to  which 
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the  matter  may  be  continued,  it  appear  to  such  judge, 
from  the  inquest,  or  from  any  other  evidence,  that  the  res- 
idence of  any  owner,  or  the  out-houses,  enclosures,  garden, 
or  orchard,  immediately  belonging  thereto,  will  probably 
be  overflowred,  or  that  the  health  of  the  neighborhood  will 
probably  be  endangered,  or  any  other  mill  or  water-works 
probably  overflowed,  the  judge  must  not  grant  the  applica- 
tion ;  but  if  such  results  are  not  likely  to  ensue,  the  appli- 
cation must  be  granted." — Rev.  Code,  §  2495.  Upon  the 
"  results "  thus  referred  to  there  was  no  serious  contro- 
versy, except  two.  The  one  was  the  overflow  of  other 
mills  or  other  water-works,  and  the  other  was  the  effect 
upon  "the  health  of  the  neighborhood." 

In  reference  to  the  first  result  there  needs  little  to  be 
said.  The  proof  shows  that  the  only  other  mill  or  water- 
works, upon  the.  stream  on  which  the  dam  was  sought  to 
be  erected,  was  above  a  mile  below  the  place  of  erection, 
and  tlie  water  could  not  pass  to  it  without  passing  over  the 
dam  proposed  to  be  erected.  This  was  not  in  a  situation 
to  be  overflowed,  in  the  manner  intended  by  the  statute. 
The  overflowing  contemplated  by  the  statute  is  that  which 
is  occasioned  by  the  stoppage  of  the  water  of  the  stream 
by  the  dam,  and  forcing  it  back  upon  some  structure  above 
it,  or  the  forcing  it  out  of  the  banks,  so  as  to  overflow  some 
point  above  or  below  the  dam  itself.  Here  the  proof 
showed  that  the  mill  below  the  dam  was  occasionally 
flooded  by  the  too  rapid  escape  of  the  water  above.  If 
this  was  negligently  or  designedly  done  by  the  owner  of 
tlie  upi>er  mill,  it  might  subject  him  to  an  action  for  dam- 
.  ages,  but  it  would  not  be  the  overflowing  intended  by  the 
statute.  The  proof  upon  this  point  was  not  such  as  would 
justih^  a  refusal  of  the  application. 

The  other  question,  as  to  the  effect  of  the  dam  upon  the 
health  of  the  neighborhood,  is  one  ol  much  more  difficulty, 
both  because  of  the  obscurity  of  the  proofs  upon  the  ques- 
tion of  heAlth,  and  the  uncertainty  of  what  really  consti- 
tutes a  "  neighborhood."  In  such  a  case  as  this,  the  court 
may  look,  in  settling  the  question,  both  to  the  "  inquest " 
19 
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of  the  jury,  and  to  "  any  other  evidence  "  which  may  be 
competent. — Rev.  Code,  §  2492,  supra.  The  "  inquest "  is 
the  result  of  a  very  grave  and  serious  examination  of  the 
same  questions  on  which  the  court  is  called  to  act.  The 
jury  who  make  it  are  disinterested  and  responsible  citizens 
of  the  county,  if  not  of  the  immediate  neighborhood. — Rev,.  . 
Code,  §  2486.  In  their  office,  they  act  under  oath,  and 
become  the  unbiased  representatives  of  the  interests  of  the 
neighborhood  committed  to  their  examination.  It  would 
be  a  shameful  betrayal  of  their  trust  and  their  oath  to  act 
falsely.  This  is  not  to  be  presumed.  It  may  be  for  this 
reason  that  the  statute  lays  so  much  stress  upon  the  value 
of  their  inquest  as  evidence.  It  is  thus  made  evidence  of 
a  very  high  grade,  but  not  conclusive,  if  contested. 

In  this  case  there  is  much  intelligent  evidence,  which 
supports  the  conclusions  of  the  juiy ;  and  although  this 
was  much  contested  by  other  evidence  of  a  persuasive  na- 
ture, yet  it  does  not  appear  to  me  that  the  learned  judge, 
m  his  decree,  mistook  the  preponderating  force  of  the  evi- 
dence on  behalf  of  the  applicant  in  the  court  below.  Tes- 
timony upon  the  question  of  health  and  sickness  is  never 
very  conclusive.  Much  of  it  is  mere  guess.  Eminent  phy- 
sicians are  often  very  much  at  variance  among  themselves 
upon  such  questions.  It  is  not  shown  how  large  the  com- 
munity which  constituted  the  neighborhood  of  the  dam  or 
mill-pond  is,  nor  how  the  dam  would  aflfect  the  health  of 
that  whole  community.  It  is  certainly  not  shown  that  the 
health  of  the  whole  community,  or  the  larger  portion  of  it, 
would  be  injuriously  affected  by  the  erection  of  the  proposed 
dam  ;  yet  it  is  the  whole  community,  or  the  larger  portion  of 
it,  that  must  have  its  health  endangered,  before  the  privilege 
to  erect  the  dam  can  be  denied.  This  is  the  language,  and,  I 
think,  the  meaning  of  the  statute  as  above  quoted.  Some  of 
the  witnesses  declared,  that  in  the  same  neighborhood  near 
the  proposed  mill-dam  there  was,  in  some  families,  more  sick- 
ness before  the  dam  was  erected  than  there  was  afterwards. 
Others  declared  that  in  other  places  the  contrary  was  the 
case.  No  doubt  both  sets  of  witnesses  deposed  the  truth. 
But  it  could  not  be  true  that  the  mill-dam  was  the  offend- 
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ing  cause  of  the  sickness  in  both  cases.  It  certainly  was 
not  the  canse  in  the  first  case,  as  it  did  not  then  exist ;  and 
it  is  but  little  better  than  a  mere  conjecture  to  say  that  it 
was  the  cause  in  the  second.  It  is,  in  a  great  measure,  but 
a  guess.  Taking  the  issue  to  apply  to  the  health  of  the 
whole  neighborhood,  and  the  inquest  and  whole  testimony 
into  consideration,  I  am  of  opinion  that  the  learned  judge 
in  tlio  court  below  decided  according  to  the  preponderance 
of  the  evidence.  If  he  did,  his  judgment  should  not  be 
disturbed. 

The  judgment  of  the  court  below  is,  therefore,  affirmed, 
with  costs. 


PRINCE  vs.  PRINCE. 

[BlUi  IN  EQUITX  TO  BSSCOTE  SETTLSXEMT   OF  DECEDENT'B   feSTATE  FBOM  PBO< 
BATS  INTO  CHAMCBBT  COUBT.] 

1.  Ituohent  e$tates  ;  daim  for  family  expenses,  incurred  under  will,  not  re- 
quired to  be  filed,  nor  entitled  to  share  in  distribution  of  assets  with  "debts 
of  the  estate."— A  claim  against  a  decedent's  estate,  in  fhvor  of  his  wid- 
ow,  founded  on  a  clause  in  bis  will  in  these  words,  "Out  of  the  pro- 
ceeds of  my  property  directed  to  be  sold,  I  desire  my  faneral  and  other 
debts  first  paid,  including  the  expenses  for  the  support  and  maintenance 
of  my  family,  from  the  time  of  my  death  until  the  division  of  my  es- 
tate," is  not  such  a  "  debt  against  the  estate,"  (Revised  Code,  $  SO&i.) 
as  is  required  to  be  filed  within  twelve  months  after  a  decree  of  insol- 
vuucy,  nor  is  it  entitled  to  share  in  the  assets  when  distributed  under 
the  decree  of  insolvency. 

S.  Same  ;  nature  qf  such  claim. — Such  a  claim  can  only  be  paid  out  of  the 
residue  of  the  estate,  if  any,  after  the  payment  of  the  preferred  claims 
and  debts  which  have  been  regularly  filed  against  the  estate,  and  it  is 
not  in  any  way  affected  by  the  proceedings  under  the  decree  of  insol- 
vency. 

3.  Same;  jurisdiction  i^ probate  court  in  such  case.— If  there  shoald  be  a 
residue  after  the  payment  of  the  preferred  claims  and  debts  against  the 
insolvent  estate,  such  a  claim  may  be  contested  before  the  probate 
court,  by  any  person  interested  in  that  residue,  on  an  annual  or  the 
final  settlement  of  the  administrator. 
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4.  Decedent' 8  estate;  removal  of  settlement  from  proha,te  into  chancery  court. 
The  final  settlement  of  a  decedent's  estate  can  not  be  removed  from 
the  probate  into  the  chancery  court,  under  a  bill  filed  by  a  portion  of 
the  heirs-at-law  and  legatees,  alleging  that  the  estate  was  regularly  re- 
ported and  declared  insolvent,  but,  in  consequence  of  the  failure  of 
creditors  to  file  their  claims,  eventually  proved  solvent ;  that  a  large 
claim,  filed  against  the  estate  by  the  widow,  and  partly  paid  by  the  ad- 
ministrator, was  not  properly  a  debt  or  preferred  claim  against  the  es- 
tate under  the  decree  of  insolvency,  though,  so  far  as  it  might  be  cor- 
rect, it  constituted  a  charge  on  the  residue  ;  and  that  the  complainants 
had  no  notice  of  the  filing  of  this  claim,  until  after  the  expiration  of 
twelve  months  from  the  declaration  of  insolvency,  and  no  opportunity 
to  contest  its  correctness.  In  such  case,  there  is  an  adequate  remedy 
in  the  probate  court. 

Appeal  from  the  Chancery  Court  of  Tuskaloosa. 
Heard  before  tlie  Hon.  A.  W.  Dillaed. 

The  bill  in  this  case  was  filed  by  John  H.  Prince  and 
Charity  P.  Knott,  claiming  as  heirs-at-law  of  Edmund 
Prince,  and  legatees  under  his  will,  against  Mrs.  Lavinia 
L.  Prince,  the  widow,,  and  Charles  M.  Foster,  as  the  admin- 
istrator with  the  will  annexed  of  said  Edmimd  Prince  ;  and 
sought  to  remove  the  settlement  of  said  decedent's  estate 
from  the  probate  court,  in  which  it  was  pending,  into  the 
chancery  court.  The  chancellor  sustained  a  demurrer  to 
tiie  bill  for  want  of  equity,  and  his  decree  is  now  assigned 
as  erron 

Van  Hoose  &  Powell,  and  J.  M.  Martin,  for  the  appel- 
lants.— The  bUl  contains  equity  on  several  distinct  grounds. 
The  appellants,  not  being  creditors,  had  no  day  in  the  pro- 
bate court,  to  object  to  the  claim  filed  by  the  widow,  and 
no  opportunity  to  contest  its  correctness  there.  Only  the 
administrator,  or  any  creditor,  can  file  objections  to  claims 
against  an  insolvent  estate. — Revised  Code,  §  2203.  No 
objection  to  the  claim  having  been  filed  within  twelve 
months  after  the  declaration  of  insolvency,  it  must  be  al- 
lowed, and  can  not  be  contested  in  that  court. —  Walker  v. 
Mock,  39  Ala.  577 ;  Hardy  v.  3Ieachems  Adm'r,  33  Ala.  E. 
457.  Nor  did  the  complainants,  claiming  only  as  heirs-at- 
law  and  legatees  under  the  will,  have  any  right  or  mterest 
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to  protect,  whicli  could  give  them  a  standing  in  the  probate 
court  while  the  proceedings  under  the  decree  of  insolvency 
were  pending.  Their  interest  only  accrued  when  it  was 
ascertained  that  the  estate  was  solvent. — Code,  §  2196 ; 
Pur  year  v.  Pur  year,  34  Ala.  555 ;  39  Ala.  577.  Having, 
then,  an  interest  to  assert  and  protect,  and  yet  no  standing 
in  the  probate  court,  their  only  remedy  is  in  chancery^ 
6  S.  &  P.  133  ;  13  Ala.  144 

Again ;  the  bill  avers  that  the  widow's  claim  was  not 
presented  to  the  administrator  within  eighteen  months 
after  the  grant  of  letters,  being  thus  barred  by  the  statute 
of  non-claim,  but  was  regularly  filed  as  a  claim  against  the 
insolvent  estate  within  the  time  allowed  by  law,  and  was 
not  objected  to.  Now,  section  2239  (Revised  Code)  de- 
clares, that  all  claims,  "  not  so  presented,  are  forever  bar- 
red ";  while  section  2202  expressly  enacts,  that  aU  claims 
against  insolvent  estates,  regularly  filed,  and  not  objected 
to,  must  be  allowed.  Here  are  two  sections,  equally  per- 
emptory, and  yet,  in  this  case,  totally  inconsistent  and  ir- 
reconcilable. Which  section  shall  prevail  in  the  probate 
court  ?  For  the  purposes  of  this  bill  it  matters  not  which ; 
it  is  sufficient  for  them  tliat  the  question  is  doubtful  and 
undecided,  and  one  which  the  probate  court,  as  a  court  of 
limited  powers  and  jurisdiction,  can  not  properly  adjudi- 
cate. All  the  statutes  relating  to  insolvent  estates  are 
based  on  the  supposition,  that  creditors  will  protect  their 
own  interests  by  contesting  the  claims  filed  by  other  credi- 
tors, if  incorrect ;  but  there  is  no  provision  m^de  for  pro- 
tecting the  interests  of  the  heirs-at-law,  in  the  event  of  the 
estate  becoming  solvent,  nor  for  allowing  them  to  appear 
and  protect  their  own  interest.  Hence,  they  have  rights, 
but  no  remedies  in  the  probate  court ;  and  the  chancery 
court  will  int^ere,  to  prevent  a  failure  and  perversion  of 
justice. 

Again  ;  the  claim  filed  by  the  widow  grows  out  of  a  tes- 
tamentary trust,  and  involves  the  construction  of  the  tes- 
tator's will,  as  to  what  are  proper  family  expenses,  and 
how  long  the  will  authorizes  their  continuance ;  questions 
which  cannot  be  adjudicated  in  the  probate  court — Gould 
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V.  Hays,  19  Ala.  438;  9  Ala.  394;  15  Ala.  249;  1  Story's 
Equity,  §§  26,  463  ;  2  76.  §  1065.  And  in  this  connection 
the  allegation  of  the  bill,  "  that  the  accounts  are  so  com- 
plicated that  the  probate  court  can  not  do  justice  between 
the  parties,"  becomes  very  material. 

S.  A.  M.  Wood,  and  Somekville  &  McEachin,  contra. 
The  object  of  the  bill  is  to  contest  the  validity  of  the  claim 
filed  by  the  widow  against  the  testator's  estate.  There  is 
no  aspect  in  which  this  question  can  be  presented,  or  any 
of  the  questions  involved  in  and  growing  out  of  it,  which 
can  not  be  fully  and  speedily  settled  in  the  probate  court. 
If  the  estate  is  not  legally  bound  for  the  claim,  the  pro- 
bate court  must,  and  will  reject  it,  without  objection  pre- 
viously filed. — Flinn's  Adnir  v.  Shackdfordy  42  Ala.  207. 
If  the  administrator,  by  fraud  or  collusion,  has  failed  to 
urge  a  valid  legal  objection  agaiast  the  claim,  there  is  an 
adequate  remedy  by  action  against  him  on  his  official 
bond.  If  he  has  only  been  guilty  of  such  neghgence  or 
ignorance  as  would  not  sustain  an  action  at  law  on  his 
bond,  neither  will  a  court  of  equity  hold  him  accountable. 

The  claim  having  been  regularly  filed  agaiast  the  estate, 
and  no  objections  to  it  having  been  filed  within  the  time 
allowed  by  law,  it  has  acquired  the  force  and  effect  of  a 
judgment ;  the  question  of  its  correctness  and  allowance 
has  become  res  adjudicata. — Revised  Code,  §§  2203,  2196 ; 
McDougald's  AdmW  v.  Dawson's  Exr,  30  Ala.  558.  The 
averment  of  the  bill  as  to  the  non-presentation  of  the  claim,, 
comes  too  late  in  any  forum,  though  it  might  have  been  a 
vahd  objection  to  the  allowance  of  the  claim,  if  presented 
in  proper  time  in  the  probate  court. 

There  is  no  question  involved  m  the  construction  of  the 
will,  which  the  probate  court  is  not  competent  to  decide ; 
and  no  testamentary  trust  to  be  settled,  which  requires  the 
extraordinary  powers  of  equity. 

The  allegations  as  to  complicated  aqcounts  between  the 
parties,  and  fraud  and  collusion  between  the  widow  and 
the  administrator,  are  entirely  too  loose  and  indefinite  to 
sustain  the  equity  of  the  bill  on  either  of  those  grounds, 
Adams'  Equity,  479,  637, 


JANUARY  TERM,  1872.  287 

Prince  ▼.  Prince. 

PETERS,  J.— This  is  a  biU  filed  by  a  part  of  the  heirs 
and  legatees  of  Edmund  Prince,  deceased,  against  the 
i^idow  of  said  deceased,  and  Charles  M.  Foster,  adminis- 
trator (le  bonis  non  with  the  will  annexed  of  his  estate,  to 
remove  the  final  settlement  of  said  estate  from  the  court 
of  probate  to  the  chancery  court.  The  grounds  of  this 
change  of  jurisdiction  grow  out  of  a  provision  of  the  will 
of  said  deceased  for  the  support  and  maintenance  of  his 
family  until  his  estate  is  di^ided,  and  certain  complications 
which  have  happened  in  the  administration  of  said  estate 
since  the  probate  of  said  will.  This  instrument  was  duly 
made  and  pubUshed  on  the  30th  day  of  July,  1860,  and  the 
testator  died  on  the  27th  day  of  April,  1861,  and  the  will 
aforesaid  "  was  duly  admitted  to  probate,  in  the  probate 
court "  of  Tuskaloosa  county,  "  on  the  13th  day  of  May, 
1861."  The  testator,  after  directing  how  his  estate  should 
be  disposed  of  by  his  will,  goes  on  to  declare  that,  "  Out  of 
the  proceeds  of  my  property  directed  to  be  sold,  my 
funeral  and  all  other  debts  I  desire  first  to  be  paid,  indud- 
ing  the  expenses  for  the  support  and  maintenance  of  my 
family  from  the  time  of  my  death  until  the  division  of  my 
estate."  In  the  progress  of  the  administration  of  this  es- 
tate, it  became  insolvent,  and  was  so  reported,  and  declared 
by  a  decree  .of  the  proper  court.  And,  in  the  meaq  time, 
a  very  considerable  claim  accrued  in  favor  of  Mrs.  Prince, 
the  widow  of  tho  testator,  for  support  and  maintenance  of 
the  family,  under  the  clause  of  the  will  above  quoted. 
This  was  presented  to  the  representative  of  the  estate,  and 
filed  as  a  claim  against  the  estate,  as  a  "  debt "  entitled  to 
participate  in  the  distribution  under  the  insolvency.  By  a 
failure  of  the  creditoi-s  of  said  estate  to  file  their  claims 
within  twelve  months  after  the  declaration  of  insolvency, 
as  required  by  law,  the  debts  against  the  estate  were  so  re- 
duced as  to  restore  the  estate  to  solvency.  The  claim  of 
Mrs.  Prince  aforesaid,  for  above  $17,000,  was  one  of  the 
claims  duly  filed  against  said  insolvent  estate ;  and  the  bill 
is  predicated  upon  the  supposition  that  its  accuracy  can 
not  now  be  contested  in  the  court  of  probate  on  the  final 
settlement  of  said  estate ;  and  for  this  reason,  mainly,  the 
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bill  is  filed  to  contest  it  ia  chancery,  because  the  remedy 
in  the  probate  court  is  uncertain  and  inadequate.  .  There 
are,  also,  some  allegations  of  fraud  and  conspiracy  between 
the  administrator  and  Mrs.  Prince,  which  are  too  general 
and  indefinite  to  avail  in  a  change  of  the  forum  of  the  final 
settlement.  The  bill  was  dismissed,  by  demurrer,  and  the 
complainants  in  the  court  below  bring  the  case  here,  and 
assign  the  judgment  of  the  learned  chancellor  in  dismissing 
the  bill  for  error. 

I  think  there  can  be  no  reasonable  doubt  that  the  judg- 
ment of  the  court  below  was  correct.  The  statute  gov- 
erning the  administration  and  distribution  of  insolvent  es- 
tates is  one  that  refers  to  claims  of  creditors,  strictly  so 
called,  and  certain  preferred  demands.  •  By  our  statute 
law,  the  whole  property  of  the  deceased  is  charged  with 
the  payment  of  his  debts,  and  the  same  must  be  sold  for 
that  purpose,  if  necessary,  with  certain  specified  excep- 
tions.— Rev.  Code,  §§  2060,  2061.  If  the  whole  property 
of  the  deceased,  after  deducting  the  exceptions  thus  al- 
lowed, is  insufficient  for  the  payment  of  the  debts,  then 
the  estate  is  insolvent ;  and,  when  so  declared  by  a  proper 
decree  of  the  court  of  probate,  the  assets  of  the  estate, 
when  reduced  to  money,  must  be  distributed  as  directed 
by  section  2064  of  the  Revised  Code,  in  proportion  to  the 
amount  due  each  class  of  creditors,  in  the  order  in  such 
section  specified.— Rev.  Code,  §§  2177,  2178,  2187,  2064. 
Section  2064  aforesaid  divides  "  the  debts  against  the  es- 
tate," which  are  to  be  paid  on  an  insolvency,  into  six 
classes,  as  follows :  1st,  the  funeral  expenses  ;  2d,  the  fees 
and  charges  of  administration ;  3d,  expenses  of  the  last 
sickness ;  4th,  taxes  assessed  on  the  estate  of  the  deceased 
previous  to  his  death ;  5th,  debts  due  the  overseer,  as 
such,  for  services  rendered  the  year  of  the  death  of  the 
deceased ;  6th,  the  other  debts  of  the  deceased.  It  is  very 
clear  from  this  enumeration,  that  the  claim  here  insisted 
on,  in  favor  of  Mrs.  Prince,  for  the  support  and  mainte- 
nance of  herself  and  family  until  the  division  of  the  es- 
tate, is  not  one  which  can  be  included  in  any  class  in  the 
foregoing  catalogue.    And  these  are  aU  the  claims  entitled 
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to  be  considered  on  the  distribution  of  an  insolvent  estate. 
Her  clfiim  is  predicated  upon  a  clause  of  the  will  of  her 
husband.  It  is,  therefore,  a  gift  by  the  will  to  the  family 
of  the  testator,  for  a  certain  purpose,  in  the  nature  of  a 
specific  legac}' ;  and  it  must  be  postponed  to  the  payment 
of  the  debts  of  the  deceased  and  the  preferred  claims 
above  enumerated.  It  is  not  a  claim  aflfected  by  the  law 
regulating  the  settlement  and  distribution  of  insolvent  es- 
tates. It  is,  nevertheless,  true  that  it  is,  under  the  will,  a 
charge  upon  the  estate  of  the  deceased,  but  only  on  that 
part  of  it  which  remains  after  the  debts  and  preferred 
claims  are  paid  or  discharged.  It  can  not  be  allowed  to 
participate  in  the  distribution  of  the  estate,  on  a  decree  of 
insolvency,  as  a  "  debt  against  the  estate."  And  for  this 
reason,  it  is  of  no  consequence  whether  it  be  filed  or  not, 
after  a  decree  of  insolvency,  within  the  time  or  in  the  man- 
ner of  other  claims,  that  may  participate  in  the  distribu- 
tion. But  it  is  a  claim  that  is  entitled  to  payment  out  of 
the  residue,  after  the  debts  and  preferred  claims  have  been 
paid  or  discharged.  And  as  such,  its  allowance  as  a  credit 
to  the  administrator  may  be  contested  in  the  court  of  pro- 
bate, on  his  annual  or  final  settlement,  as  other  claims  may 
be,  by  any  person  interested  in  the  residue  of  the  estate 
after  the  debts  are  paid. — Rev.  Code,  §  2147.  The  court- 
of  probate  is  fully  competent  to  settle  all  the  objections  to 
the  claim  of  Mrs.  Prince  that  have  been  suggested  in  the 
bill,  as  a  credit  to  be  allowed  to  the  administrator,  and 
these  inquiries  are  not  barred  by  the  proceedings  in  the 
insolvency. 

The  decree  of  the  court  below  is  affirmed,  with  costs,  in 
this  court  and  in  the  court  below. 
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[eeal  action  in  nature  of  ejectment.] 

3.  Prohate  of  will;  jurisdiction  of  proiate  court  over. — Courts  of  probate, 
in  this  State,  have  original,  general,  and  unlimited  jurisdiction  of  the 
probate  of  wills. 

■2.  Same;  naUire  of  proceeding. — A  proceeding  for  the  probate  of  a  will, 
is  in  the  nature  of  a  proceeding  in  rem,  and  is  conclusive  on  all  per- 
sons ;  and  it  can  not  be  collaterally  impeached,  for  any  irregularity 
that  may  have  intervened  after  the  jurisdiction  of  the  court  attached. 

3.  Same:  notice  to  widotv  and  next  of  kin. — The  failure  to  give  the  widow 
and  next  of  kin  the  notice  required  by  the  statute,  (Rev.  Code,  §  1951,) 
is  a  mere  irregularity,  which  can  only  be  taken  advantage  of  in  a  direct 
proceeding  to  set  aside  the  probate. 

4.  Endorsement  of  certificate  of  probate. — Every  will,  properly  admitted  to 
probate,  must  have  endorsed  on  it  the  certificate  required  by  the  stat- 
ute (Revised  Code,  §§  1947-8)  ;  but  it  is  not  necessary  that  a  transcript, 
properly  certified,  should  show  that  such  endorsement  was  made  on 
(the  original  will. 

5.  Fending  action  iy  personal  representative  of  testator,  against  person  in 
possession  of  devised  lands,  no  defense  to  action  by  devisee. — In  an  action 
by  a  devisee,  or  his  heirs-at-law,  to  recover  devised  lands,  a  subsequent 
action,  brought  by  the  personal  representative  of  the  testator,  against 
the  defendant,  is  not  good  matter  for  a  ]^\esi  puis  darein  conti^iuance  ; 
and  on  a  trial  under  the  general  issue,  proof  of  the  pendency  of  such 
action,  and  that  there  are  outstanding  debts  of  the  testator  unpaid,  is 
irrelevant. 

6.  Title  to  devised  lands. — On  the  death  of  a  testator,  the  title  to  lands 
devised  by  him  vests  at  once  in  the  devisee  ;  and  he  is  entitled  to  the 
immediate  possession  thereof,  and  to  hold  the  same  until,  when  neces- 
sary, they  are  subjected  by  the  personal  representative  to  the  payment 
of  debts. 

7.  Sale  of  decedent's  lands;  sufjiciency  of  petition,  and  validity  of  order  for. 
A  petition,  filed  by  an  executor,  asking  an  order  to  sell  his  testator's 
lands,  stating  only  that  "he  believes  a  sale  necessary,"  and  that  he 
"  wishes  to  make  it  under  the  order  of  the  court,"  is  not  sufficient  to 
authorize  an  order  of  sale  ;  an  order  of  sale,  founded  on  such  a  peti- 
tion, is  a  nullity  ;  and  a  sale  made  under  such  an  order  confers  no  title 
on  the  purchaser.  • 

8.  General  charge  on  evidence. — When  the  evidence  is  clear,  and  without 
conflict,  and  it  is  only  necessary  to  draw  a  legal  conclusion  from  it,  the 
court  may  instruct  the  jury,  that,  if  they  believe  the  evidence,  they 
must  find  for  the  party  whose  case  is  thus  clearly  made  out. 
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Appeal  from  the  Circuit  Court  of  Bullock. 

Tried  before  Hon.  J.  McCaleb  Wiley. 
• 

This  action  was  brought  by  Nathan  A.  Lewis  and  Mrs. 
M.  R.  Webster,  against  Matthew  Hall,  to  recover  a  certain 
house  and  lot,  known  as  the  "drug-store,"  situated  in  the 
town  of  Midway  in  said  county ;  and  was  commenced  in 
September,  1867.  The  plaintiflfs  claimed  as  the  heirs-at- 
law  (being  the  brother  and  sister)  of  Mrs.  Mariana  E. 
HaU,  deceased,  who  was  the  wife  of  James  M.  Hall,  de- 
ceased, in  his  life-time,  and  to  whom  said  house  and  loi 
were  devised  by  his  will ;  while  the  defendant,  who  was 
the  executor  of  said  James  M.  Hall's  will,  had  sold  the 
property-  under  an  order  of  the  probate  court,  and  derived 
title  under  a  deed  from  the  purchaser  at  that  sale  |»  him.. 

At  the  fall  term,  1868,  the  defendant  filed  a  ple&puis 
darein  continuance,  "  in  short  by  consent,"  which  averred,, 
"  that  since  the  commencement  of  this  suit,  and  since  the 
last  continuance  thereof,  one  J.  W.  L.  Daniel,  in  his  capac- 
ity as  admijiistrator  de  bonis  non,  with  tlie  will  annexed,  of 
James  M.  Hall,  deceased,  duly  appointed,  qualified,  and 
acting  as  such  administi*ator,  commenced  his  suit  of  eject- 
ment against  this  defendant,  in  siiid  circuit  court,  for  the 
recovery  of  the  said  lands  sued  for  in  this  action ;  that 
said  Daniel  was  duly  appointed,  qualified,  and  is  still  act- 
ing as  said  administrator  de  In/nis  non,  with  the  will  annexed, 
of  said  James  M.  Hall ;  that  said  estate  is  still  unsettled, 
and  under  his  administration  in  the  probate  court  of  Bar- 
bour county,  which  had  jurisdiction  thereof ;  and  that  there 
are  outstanding  demands  against  said  estate,  which  have 
come  to  the  notice  of  said  administrator  de  bonis  non,  and 
have  been  duly  presented  to  him  ;  and  that  said  lands  sued 
for  were  the  propertj-  of  said  James  M.  Hall  at  the  time 
of  hiH  death."  The  court  struck  this  plea  from  the  files, 
on  motion  of  the  plaintiffs ;  to  which  action  of  the  court 
an  exception  was  resigned  by  the  defendant.  Is.sue  was 
then  joined  on  the  plea  of  not  guilty,  and  a  trial  was  had 
on  that  issue. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "the 
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plaintiffs  proved,  that  Mariana  E.  Hall  was  the  widow  of 
James  M.  Hall,  deceased,  who  died  in  June,  1862,  while  an 
inhabitant  of  Barbour  county,  Alabama ;  that  said  Mariana 
died  in  Georgia  in  1863,  leaving  no  'children  surviving  her, 
and  that  said  plaintiffs  were  her  brother  and  sister.  They 
then  offered  in  evidence  a  transcript  from  the  records  of 
the  pisobate  court  of  Barbour  county,"  which  was  duly  cer- 
tified by  the  judge  of  said  court  to  contain  "  a  correct 
transcript  of  the  will  of  James  M.  Hall,  deceased,  and  the 
proceedings  to  probate  said  will."  "  The  defendants  ob- 
jected to  the  reading  in  evidence  of  such  portions  of  said 
transcript  as  purport  to  set  forth  a  copy  of  the  last  will  and 
testament  of  said  James  M.  Hall,  (the  same  being  offered 
to  show  title  to  the  lot  in  controversy  in  the  plaintiffs,  and 
they  not  proposing  to  offer  any  other  evidence  to  prove 
the  last  will  and  testament  of  said  Hall,  or  that  the  same 
was  ever  admitted  to  probate,)  on  the  following  grounds  : 
1st,  because  no  notice  of  the  appHcation  to  probate  said 
last  will  and  testament  was  ever  given  to  the  heirs-at-law 
or  next  of  kin  of  said  Hall ;  and,  2d,  because  there  was  no 
endorsement,  or  certificate,  signed  by  the  probate  judge, 
as  required  by  section  1628  of  the  Code  of  1853,  (Revised 
Code,  §  1947).  In  support  of  the  first  objection  it  was 
proved,  that  said  James  M.  Hall  leii  no  children,  or  hneal 
descendants,  surviving  him,  but  did  leave  brothers  and  sis- 
ters, some  of  whom  were  adults,  and  some  minors,  all  of 
whom  ivere  residing  in  said  county  of  Barbour,  at  the 
time  of  his  death,  and  at  the  time  of  the  application  to 
probate  said  will,  and  at  the  time  said  will  purported  to 
have  been  admitted  to  probate.  The  court  overruled  the 
objections,  and  admitted  the  transcript  in  evidence ;  to 
which  ruling  the  defendant  excepted.  The  plaintiffs  then 
proved,  that  letters  testamentary  on  the  estate  of  said 
James  M.  Hall  were  issued  by  the  probate  court  of  Bar- 
bour county,  on  the  10th  day  of  July,  1862,  to  said  defend- 
ant ;  that  he  resigned  said  executorship,  made  final  settle- 
ment, and  was  discharged  on  the  11th  day  of  July,  1864. 
They  also  proved  the  value  of  the  rent  of  the  premises, 
and  rested  their  case." 
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The  transcript  offered  and  read  in  evidence  by  the  plain- 
tiffs contained,  in  addition  to  the  proceedings  had  on  the 
application  for  the  probate  of  the  will,  a  petition  by  the 
said  executor  (the  defendant  in  this  action)  for  the  sale  of 
the  premises  here  in  controversy,  and  an  order  of  sale 
granted  by  tlie  probate  court,  founded  on  that  petition ; 
but  the  transcript  nowhere  shows  the  time  when  the  peti- 
tion was  filed,  nor  the  date  of  the  order  of  sale.  The  peti- 
tion was  in  the  follov^ing  words :  "  Your  petitioner,  Matthew 
Hall,  executor  of  James  M.  HaU,  deceased,  respectfully 
shows  imto  your  honor,  that  he  believes  it  necessary  to  sell 
a  house  and  lot  in  the  town  of  Midway  in  said  coxinty, 
known  as  the  drug-store  lot  occupied  by  the  said  James  M. 
Hall  in  his  life-time  as  an  ofiice  and  drug-store.  He  wishes 
to  sell  the  same  under  order  of  this  honorable  court,  and* 
therefore  prays  an  order  authorizing  the  sale  of  real  estate." 
The  order  of  sale,  which  is  copied  in  the  transcript  imme- 
diately after  the  petition,  is  in  these  words :  "  Ordered,  that 
Mattliew  Hall,  executor  of  James  M.  Hall,  be  allowed  to 
sell  drug-store  in  town  of  Midway  belonging  to  James  M. 
Hall,  deceased." 

"  The  defendant  then  proved,  that  he  sold  said  drug-store 
lot,  at  public  auction,  in  February,  1864,  when  one  E.  Y. 
Van  Hoose  became  the  purchaser,  at  and  for  the  price  of 
five  hundred  and  twenty-five  dollars ;  and  also  proved  the 
execution  of  the  deed  made  by  him  to  said  Van  Hooee, 
and  read  the  same  in  evidence."  (Th6  deed  here  set  out  in 
the  bill  of  exceptions  is  dated  the  8th  day  of  July,  1864 ; 
and  recites  that  the  sale  was  made  under  an  order  of  the 
probate  court,  was  dul}'  confirmed  by  that  court,  and  that 
the  purchase-money  had  been  paid.)  "  The  defendant  then 
read  in  endence,  after  proving  its  execution,  a  deed  for  the 
said  premises,  executed  by  the  said  Van  Hoose  and  wife  to 
said  defendant";  which  deed  is  dated  the  24th  day  of  Au- 
gust, 1865,  is  a  simple  quit-claim,  in  form,  and  recites  the 
pajTnent  of  a  mere  nominal  consideration.  The  defendant 
then  offered  in  evidence  the  original  papers  (there  beirgno 
final  record)  in  the  suit  brought  against  him  by  J.  W.  L. 
Daniel,  which  is  referred  to  in  the  plea  puis  darein  contin- 
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'^ance.  The  court  excluded  this  evidence,  on  the  plaintiffs' 
objection,  and  the  defendant  excepted.  "The  defendant 
then  offered  to  prove,  that  there  were  debts  outstanding 
and  unpaid  against  the  estate  of  said  James  M.  Hall,  to 
the  amount  of  more  than  two  thousand  dollars,  which  were 
contracted  by  the  said  James  M.  Hall  in  his  life-time,  and 
had  been  duly  presented  to  his  personal  representative  • 
and,  in  connection  therewith,  he  offered  to  prove  that  said 
drug-store  lot  was  the  only  property  belonging  to  the  es- 
tate of  said  James  M.  Hall,  unadministered,  and  that  on  his 
final  settlement  as  executor  there  was  a  balance  of  sever^ 
hundred  dollars  found  due  him,  besides  said  outstanding 
indebtedness.  The  plaintiff  objected  to  the  admission  of 
the  evidence  of  said  outstanding  indebtedness,  on  the 
ground  that  the  same  was  irrelevant ;  which  objection  the 
■court  sustained,  and  the  defendant  excepted." 

"  It  was  in  proof,  also,  that  said  E.  Y.  Van  Hoose  paid 
no  money  to  the  defendant,  for  said  house  and  lot,  and  that 
the  defendant  paid  him  no  money  on  the  re-conveyance. 
JBut  it  was  in  proof,  also,  that  said  defendant  had  made 
large  advances  in  the  payment  of  debts  contracted  by  said 
James  M.  Hall  previous  to  the  year  1861 ;  that  he  ac- 
counted for  the  same  on  his  final  settlement,  at  what  said 
lot  was  sold  for ;  and  that  said  estate  was  still  found  to  be 
indebted  to  him,  in  the  sum  of  several  hundred  dollars, 
which  ha«  never  been  paid  to  him.  It  was  admitted  by 
the  plaintiffs,  that  notice  had  been  given  to  them,  before 
the  trial  in  this  case,  that  said  J.  W.  L.  Daniel,  as  such 
administrator,  claimed  and  demanded  of  said  defendant 
the  possession  of  the  said  house  and  lot,  and  the  value  of 
the  rent  thereof,  to  pay  the  debts  of  said  estate. 

"  This  was  all  the  evidence  in  the  case ;  and  the  court 
thereupon  charged  the  jury,  that  the  said  order  of  sale  was 
a  nullity,  and  that  the  deed  made  by  said  defendant  to 
Van  Hoose,  and  the  deed  made  by  Van  Hoose  and  wife  to 
said  defendant,  were  void,  and  conveyed  no  title  to  the  de- 
fendant. And  the  court  also  charged  the  jury,  at  the  re- 
quest in  writing  of  the  plaintiffs,  that,  if  they  beheved  the 
evidence,  they  must  find  •  for  the   plaintiffs,  and  that  the 
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plaintiffs  were  also  entitled  to  recover  the  value  of  the  rent 
of  said  house  and  lot.  The  defendant  excepted  to  each  of 
these  chaises." 

All  the  rulings  of  the  court,  to  which,  as  above  stated, 
exceptions  are  reserved,  are  now  assigned  as  error. 

Stone  &  Clopton,  and  D.  -M.  Seam,  for  appeUant 
Lewis,  Wood,  and  Bice,  contra. 

PECK,  C.  J. — In  this  State,  the  probate  courts  have 
original,  general,  and  unlimited  jurisdiction  of  the  probate 
of  wills,  whether  of  real  or  personal  estate. — B«v.  Code, 
§§  790,  1939,  1944 ;  Gray's  Adnir's  v.  Cruse,  36  Ala.  559. 
When  a  will  is  propounded  and  filed  in  the  proper  probate 
court,  the  court  thereby  acquires  jurisdiction  of  the  pro- 
bate of  such  will.  The  common-law  rule  does  not  prevail 
here,  which  makes  the  validity  of  wills  of  real  estate  cog- 
nizable only  in  the  common-law  courts,  and  in  the  ordinary 
forms  of  suits,  where  the  verdict  and  judgment  are  conclusive 
only  on  parties  and  privies  as  in  other  cases. — 2  Gr.  Ev.  §  672. 

A  proceeding  for  the  probate  of  a  will  is  in  the  nature 
of  a  proceeding  in  rem,  and,  until  set  aside  or  reversed,  is 
conclusive  on  all  persons,  and  can  not  be  collaterally  im- 
peached for  irregularities  which  may  have  intervened  in 
the  proceedings  after  the  jurisdiction  of  the  coiui  attached. 
Deslonde  d'  James  v.  Darrington,  29  Ala.  92.  Section  1951 
of  the  Revised  Code  provides,  that  whenever  application 
is  made  to  prove  a  will  in  this  State,  at  least  ten  days'  no- 
tice must  be  given  to  the  widow  and  next  of  kin,  or  to 
either  of  them,  residing  and  being  within  the  State,  before 
such  application  is  heard.  If  a  will  is  proved,  without 
notice  to  a  party  who  is  entitled  to  notice,  the  failure  to 
give  such  notice  is  a  mere  irregularity ;  and  tlie  remedy  for 
such  party  is  to  move  the  probate  court  to  set  asidethe 
probate,  or  to  procure  himself  to  be  made  a  party  to  the 
proceedings,  by  petition  in  said  court,  and  then  sue  out  an 
appeal.— /%  v.  Segrwt,  19  Ala.  810;  Stapleton  v.  Stajyle- 
tm,  21  Ala.  587 ;  Watson  v.  May,  8  Ala.  177 ;  29  Ala.  92. 
Or  he  may  contest  its  validity  in  chancery,  under  section 
1972  of  the  Re>'i8ed  Code,  within  five  years  after  the  pro 
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bate  thereof.  We  decide,  therefore,  that  the  probate  of  a 
will  in  the  probate  court  of  the  proper  comity  is  not  void, 
although  notice  to  the  widow  or  next  of  kin,  or  to  both,  be 
not  given.  The  first  objection  to  the  probate  of  the  will, 
as  set  out  in  the  transcript,  was,  therefore,  properly  over- 
ruled. 

The  second  objection  to  said  transcript  was  not  well 
taken.  When  the  original  will  itself  is  offered  as  evidence, 
to  make  it  admissible,  it  must  have  on  it  the  certificate  re- 
quired by  section  1947  of  the  Bevised  Code.  But  the 
latter  part  of  section  1948  makes  the  record  of  such  will, 
and  the  proof,  or  a  transcript  thereof ,  properly  certified  by 
the  judge  of  probate,  evidence  to  the  same  extent  as  if  the 
original  will  was  produced,  and  the  same  proof  made. 

Before  proceeding  to  the  examination  of  the  questions 
arising  on  objections  made  and  sustained  to  the  evidence 
•offered  by  the  defendant,  we  wiU  dispose  of  the  exception 
taken  to  the  ruling  of  the  court  in  striking  from  the  files 
.the  defendant's  plea,  filed  at  the  fall  term,  1868,  in  the  na- 
ture of  a  plea  puis  darein  continuance.  The  substance  of 
that  plea  is,  that  after  the  commencement  of  this  suit,  and 
after  the  last  continuance  thereof,  one  J.  W.  L.  Daniel,  the 
administrator  with  the  will  annexed  of  said  James  M. 
Hall,  deceased,  had  commenced  an  action  of  ejectment 
against  said  defendant  for  the  recovery  of  the  house  and 
lot  sued  for  in  this  case  ;  that  there  were  outstanding  de- 
mands against  said  estate,  which  had  come  to  the  notice  of 
said  administrator,  and  had  been  duly  presented  to  him  ; 
and  that  said  house  and  lot  were  the  property  of  said 
James  M.  HaU  at  the  time  of  his  death.  This  plea  was 
manifestly  bad.  It  did  not  state  that  said  suit  was  pend- 
ing when  it  was  filed  ;  and  if  it  had  contained  that  state- 
ment, it  did  not  foUow  that  the  suit  would  ever  be  tried, 
or,  if  tried,  that  the  plaintiff  therein  would  recover.  It 
did  not  aver,  nor  did  the  facts  stated,  if  true,  show  that  the 
title  of  the  said  administrator  was  superior  to  the  title  of 
the  plaintiffs  in  this  suit.  It  did  not,  in  fact,  show  that  he 
had  any  title  at  all.  On  the  contrary,  the  facts  stated 
showed  that  he  had  not.     It  would  have  been  manifestly 
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unjust,  to  permit  the  defendant  to  retain  the  possession  of 
the  premises,  defeat  the  present  action  on  that  plea,  and 
then  take  his  chances  to  defeat  a  recovery  bj  the  said  ad- 
ministrator dc  bonis  rum.  Such  would  have  been  the  eflfect, 
if  that  plea  had  been  sustained.  Again  :  these  plaintifGs 
were  neither  parties  nor  privies  to  that  action,  and,  there- 
fore, were  not  bound  by  it ;  consequently,  it  could  not  be 
pleaded  to  defeat  them  in  this  suit. 

On  the  death  of  the  testator,  James  M.  Hall,  the  title  to 
said  house  and  lot  vested  immediately,  by  virtue  of  his 
will,  in  his  widow  as  devisee ;  and,  on  her  death,  descended 
to  her  heirs-at-law.  And  they  are  entitled  to  recover  the 
property,  and  to  retain  the  possession  thereof,  until  the 
personal  representative  of  tlie  testator  subjects  it,  if  nec- 
essary, to  the  payment  of  debts,  in  the  way  authorized  ^y 
the  statute. — Chighizda  v.  LeBaron,  21  Ala.  406 ;  Long  v. 
McDougaUTs  Adm'r,  23  Ala.  43. 

The  principle  settled  in  Kennedy  v.  Hdman  &  How- 
ard, (19  Ala.  734,)  is,  we  think,  an  authority  against  the 
plea,  although  the  facts  of  that  case  and  this  are,  in  many 
respects,  unlike.  In  that  case,  it  was  held  that  a  recovery 
of  the  premises  by  a  stranger,  in  an  action  against  the 
plaintiff,  could  not  be  pleaded  puis  darein  continuance  to 
defeat  his  recovery. 

For  these  reasons  we  hold,  that  the  court  below  com- 
mitted no  error  in  striking  the  plea  from  the  files. 

The  evidence  oflFered  by  the  defendant  under  the  plea  of 
not  guilty,  and  excluded  by  the  court  on  the  plaintiflEs'  ob- 
jection, was  irrelevant,  and  was,  therefore,  properly  re- 
jected. As  we  have  already  stated,  ^e  action  commenced 
by  the  administrator  de  bonis  non,  against  the  defendant  in 
this  case,  to  recover  Uie  said  house  and  lot,  was  no  defense 
to  the  plaintiflFs'  action.  The  evidence  offered  in  connec- 
tion with  that  proceeding,  that  there  were  unpaid  debts  of 
said  testator,  James  M.  Hall,  did  not  change  its  character 
as  a  defense  in  this  case.  These  plaintiffs  were  neither 
parties  nor  privies  to  thiat  action,  and  could  not  be  preju- 
diced by  it  in  this  suit.  Whatever  the  rights  of  the  ad- 
ministrator de  bonis  non,  as  such,  mav  have  been,  or  may 
20 
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be,  to  subject  said  bouse  and  lot,  as  a  part  of  the  testator's 
estate,  to  the  payment  of  debts,  need  not  now  be  consid- 
ered. The  defendant  could  not,  and  can  not,  set  them  up 
in  this  action,  to  protect  himseK  in  wrong-doing.  If  the 
defendant  had  title,  he  should  have  relied  on  it ;  but,  if  he 
had  no  title  on  his  own  showing,  he  should  have  yielded 
the  possession  to  the  plaintiffs,  as  the  heirs-at-law  of  the 
devisee,  Mrs.  Mariana  E.  Hall. 

It  only  remains  to  examine  the  charges  given  and  re- 
fused by  the  court;  and  if  no  error  is  here  found,  the 
judgment  below  must  be  affirmed.  The  first  charge  given 
is  manifestly  right.  The  order  of  sale  is  a  mere  nuUity. 
The  petition  of  the  executor  conferred  on  said  probate 
court  no  jurisdiction  to  make  said  order.  It  merely  states, 
that  "  he  believes  it  necessary  to  sell"  the  drug-store  lot, 
and  that  "  he  wishes  to  sell  it  under  an  order  of  the  court." 
This  is  the  whole  of  it.  It  does  not  state  that  the  will 
gave  no  power  to  sell,  nor  that  a  sale  was  necessary  to  pay 
debts ;  nor  does  it  state  the  names  of  the  heirs  or  devisees. 
The  order  itself  appears  to  have  been  made  on  the  fiUng 
of  the  petition.  No  day  was  appointed  for  a  hearing  of 
said  application,  and  no  hearing  is  shown  to  have  been 
had.  The  order  of  sale  is  in  these  words  :  "  Ordered  that 
Matthew  Hall,  executor  of  James  M.  Hall,  be  allowed  to 
sell  drug-store  in  town  of  Midway."  The  executor  sold 
said  house  and  lot  under  this  order,  and  one  Van  Hoose 
became  the  purchaser  at  the  sale,  to  whom  the  executor 
made  a  deed,  and  who,  shortly  afterwards,  re-conveyed 
the  property  to  the  defendant.  The  court  charged  the 
jury,  that  said  order  of  sale,  and  both  of  said  deeds,  were 
void,  and  that  no  title  was  conveyed  to  the  defendant. 
We  think  no  time  should  be  wasted  to  show  the  correct- 
ness of  said  charge. 

The  second  charge,  which  was  given  on  the  written  re- 
quest of  the  plaintiffs,  instructed  the  jury,  that,  if  they 
believed  the  testimony,  they  must  find  for  the  plaintiffs, 
and  that  the  plaintiffs  were  entitled  to  recover  the  value  of 
the  rent  of  said  drug-store  lot.  It  has  been  repeatedly 
held  by  this  court,  that  when  the  evidence  is  clear,  and 
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without  conflict,  and  it  is  only  necessary  to  draw  a  legal 
conclusion  from  it,  the  court  may,  without  error,  instruct 
the  jury  that,  if  they  believe  the  evidence,  they  must  find 
for  the  party  whose  case  is  thus  clearly  made  out. — Ahney 
V.  Pickett,  21  Ala.  739 ;  Bryan  v.  Ware,  20  Ala.  687 ;  Mc- 
Kenzie  v.  Stevens,  19  Ala.  691.  There  is  no  conflict  in  the 
evidence  in  this  case,  and  we  think  it  clearly  established 
the  plaintiffs'  right  to  a  recovery ;  and  if  entitled  to  re- 
cover the  premises,  they  were  also  entitled  to  recover  the 
value  of  the  rent,  as  damages  for  the  detention. 

From  what  has  been  said  it  follows,  that  there  was  no 
error  in  refusing  the  charges  asked  by  the  defendant 

Let  the  judgment  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


JAMES  ET  JUL  vs  MOSELEY  et  al. 

(SUMMABT  MOTION  kOKlVBT  BfiftKIFP  AND  SOME  OF  HIS  SECURITIES  FOB  TkUf 
UBS  OF  SHRBIFF  TO  PAT  OVER  MONET  OBTAINED  FOB  SALE  OF  PBBEBHABUI 
PBOPBKTT.] 

I.  Motion  ;  tekat  notice  of  $ifficient  in  proceedingt  under  §  2358  of  Betiaed 
Code.  Jadgmenl ;  what  will  support  appeal. — A  motion  entered  on  the 
motion  docket  in  term  time  is  sufficient  notice  of  the  motion  to  all  offi- 
cers of  coart  and  tbeir  sareties  ;  and  when  the  parties  to  sach  a  mo- 
tion appear  and  demur  to  the  notice  of  motion,  and  sach  demurrer  is 
sustained,  and  the  motion  is  dismissed,  the  judgment  thas  rendered 
is  final,  and  an  appeal  may  bo  taken  therefrom  to  this  court. — Revised 
Code,  §3027. 

ft.  Bevited  Code,  §  2957  ;  motion  under  may  be  made  againet  tkerif  andang 
one  of  $uretiee  — A  motion  against  the  sheriff  and  his  sureties,  ander 
section  *i958  of  the  Revised  Ck)de,  for  money  received  by  him  for  sale 
of  perishable  property  sold  under  section  2957  of  the  Revised  Code, 
may  tie  properly  made  against  the  sheriff  and  his  sareties,  "  or  eiAer 
of  them."  It  is  not  required  to  be  made  against  the  sheriff  and  all  his 
sureties. 

Appeal  from  the  Circuit  Court  of  Perry. 
Tried  before  Hon.  M.  J.  S.uroLD. 
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The  facts  are  sufficiently  stated  in  the  opinion, 

Moore  &  Lockett,  for  appellants. 
Beid,  and  Bailey  &  Bragg,  contra. 

PETEBS,  J.— This  is  a  summary  proceeding,  by  the  de- 
fendant, in  an  attachment  suit  which  failed  and  was  dis- 
missed, instituted  by  motion  against  Moseley  as  sheriff  and 
his  securities,  to  compel  said  sheriff  to  pay  over  to  the 
plaintiff  in  the  motion  a  certain  sum  of  money,  and  dam- 
ages for  detention  of  the  same,  which  sum  of  money  is  the 
proceeds  of  the  sale  of  certain  perishable  property  of  the 
plaintiff  in  said  motion,  sold  by  order  of  court,  under  sec- 
tion 2956  of  the  Bevised  Code.  The  motion  was  dis- 
missed upon  demurrer  to  the  notice  of  the  motion  in  the 
court  below,  and  judgment  rendered  for  costs  against  the 
plaintiff  in  the  motion.  From  this  judgment  there  is  an 
appeal  to  this  court. 

The  motion  in  this  court  to  dismiss  the  appeal  is  denied, 
with  costs.  The  judgment  from  which  the  appeal  is  taken 
is  final.  It  dismisses  the  suit,  awards  judgment  for  costs, 
and  directs  execution  to  be  issued  on  the  judgment. — Be- 
vised Code,  §  3485 ;  Archb.  Forms,  p.  129,  marg. ;  Tidd 
Pr.  930,  marg. 

In  such  a  proceeding  as  this  in  the  court  below,  the  en- 
try of  the  motion  on  the  motion  docket  of  the  court  is  suf- 
ficient notice  to  the  sheriff  and  his  securities. — Bevised 
Code,  §  3027.  This  motion  may  be  made  against  the 
sheriff  and  his  securities,  or  either  of  them,  "for  any 
money  thus  received  for  the  sale  of  perishable  property, 
and  judgment  rendered  against  him  for  the  amount  and 
five  per  cent,  a  month  from  the  time  of  the  demand." — Be- 
vised Code,  §  2958.  The  motion  in  this  case  sets  forth  all 
the  facts  which  would  authorize  a  recovery,  though  some 
of  these  facts  are  very  untechnicaUy  and  indefinitely 
stated.  Yet  I  think  an  issue  upon  the  merits  might  have 
been  taken  upon  them.  This  is  sufficient  upon  a  general 
demurrer.— Bev.  Code,  §  2629 ;  41  Ala.  256 ;  40  Ala.  63. 
But  the  demurrer  in  this  case  is  not  only  general,  but  also 
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special.  Some  of  the  objections  are  distinctly  stated  in 
the  demurrer — three  at  least.  The  grounds  specified  are  : 
Ist,  that  there  are  other  securities  to  the  sheriff's  bond  who 
are  not  sued  in  the  motion  ;  2d,  that  the  notice,  motion  or 
rule  does  not  show  the  term  of  the  court  at  which  the  mo- 
tion will  be  made  ;  3d,  that  the  notice  fails  to  show  in  what 
county  the  motion  will  be  made.  I  consider  these  objec- 
tions in  the  reverse  order  to  that  in  which  they  are  made. 
The  tliird  objection  is  not  well  taken.  It  is  an  objection 
to  the  allegations  of  the  notice.  In  tliis  case  no  notice 
was  necessary.  The  entiy  of  the  motion  on  the  motion 
docket  of  the  court  is  all  that  is  required.  This  was  done. 
The  notice  is  not  a  part  of  the  record  unless  made  so  by 
bill  of  exceptions,  or  by  reference  to  it  in  the  judgment  of 
the  court.  This  was  not  done.  Its  defects,  then,  can 
not  be  urged  as  an  objection  to  the  motion. — Revised 
Code,  §  3027  ;  Bondurant  et  al.  v.  Woods  dc  Abbott,  1  Ala. 
543;  Barclay,  AdmW,  v.  Barclay,  42  Ala.  345.  The  sec- 
ond objection  is  not  borne  out  by  the  record.  The  record 
shows  in  its  caption  that  the  court  in  which  the  proceed- 
ing was  had  was  pro|^rly  held  at  the  proper  place  by  the 
proper  ofiicers,  and  on  Monday,  the  5th  day  of  September, 
1870,  it  being  the  first  Monday  in  that  month.  And  the 
motion  purports  to  have  been  made  at  that  term  of  the 
court.  And  the  judgment  of  the  court  shows  that  the 
parties,  after  mentioning  them  by  name,  "appeared  by 
their  attorneys."  This  was  a  waiver  of  notice,  and  a  suffi- 
cient allegation  of  the  term  of  the  court  at  which  the  mo- 
tion would  be  made. — 1  Ala.  643,  supra  ;  39  Ala.  184. 
There  was  no  need  of  stating  in  the  motion  where  it  would 
be  made  or  when.  It  was  a  proceeding  in  court,  and  the 
caption  of  the  court  showed  aU  this,  and  by  their  appear- 
ance the  parties  dispensed  with  the  notice,  hivd  any  been 
required  in  the  case.  •  The  first  objection  is  also  untenable. 
The  statute  under  which  this  proceeding  is  instituted  is  in 
the  following  words :  "  The  sheriff  and  his  securities,  or 
either  of  them,  may  be  proceeded  ag2\inst  by  motion,  on 
one  day's  notice,  at  the  instance  of  the  plaintiff,  (or  of  the 
defendant,  if  the  plaintiff  fail  in  the  action,)  for  any  money 
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thus  received  for  the  sale  of  perishable  property ;  and 
judgment  rendered  against  him  for  the  amount  and  five 
per  cent,  a  month  from  the  time  of  the  demand." — Rev. 
Code,  §  2958 ;  ib.  §  1.  The  bond  of  the  sheriff,  though 
joint  in  form,  is  several  in  effect,  and  the  parties  may  be 
sued  thereon  seaparately  or  jointly,  and  judgment  may  be 
taken  against  such  as  have  notice,  or  against  those  who 
appear  and  plead  without  notice,  (Revised  Code,  §§  2539, 
3026),  unless  the  statute  under  which  the  suit  is  instituted 
only  authorizes  a.  joint  proceeding. —  Greene  v.  Ware,  37 
Ala.  494.  But  in  this  case  this  is  not  so.  The  words  of 
the  above  recited  act  permit  the  motion  to  be  made  against 
the  parties  to  the  bond  jointly  or  severally.  This  con- 
struction has  been  given  by  this  court  to  a  statute  similar 
in  words  to  this,  in  the  case  of  The  Treasurer  of  Marion 
County  V.  Brovm  et  al.,  43  Ala.  112,  Under  this  statute, 
the  principle  which  governs  in  Greene  v.  Ware,  (37  Ala. 
494,  supra,)  does  not  apply. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded. 


DAYENPORT  et  al.  vs.  PRESLEY  et  al. 

[BIIX  m  EQUITY  TO  ENFOECE  VENDOE'S  MEN  FOR  UNPAID  PUBCHASE-MONET  OV 

LAND.] 

Vendor's  lien;  tphen  enforced,  and  against  whoin. — Where  W.  sold  lands 
to  M.  &  Y.,  giving  bond  for  titles  ;  and  Y.  having  become  insolvent, 
and  having  left  the  State,  without  having  paid  the  purchase-money, 
M  afterwards  assigned  the  title-bond  to  P. ,  in  consideration  of  his 
.paying  the  balance  of  the  purchase-money,  and  the  satisfaction  of  a 
judgment  recovered  against  M.  by  him  ;  and  afterwards  M.,  as  the 
agent  of  P.,  sold  the  lands  to  B.,  who  paid  the  balance  of  the  pur- 
chase-money due,  and  gave  his  notes  to  P.  for  the  additional  price  ; 
and  W.  then  conveyed  the  legal  title  to  P.,  from  whom  B.  accepted  a 
boi^d  for  titles  when  his  notes  should  be  paid, — Held,  that  the  lands 
were  subject  to  the  payment  of  the  notes. 
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Appeal  from  the  Chancery  Court  of  Tallapoosa. 
Heard  before  the  Hon.  B.  B.  McCbaw. 

The  bill  in  this  case  was  filed  on  the  30th  August,  1867, 
by  Evan  Presley  and  Champion  Marable,  against  Gideon 
Black  and  Louan  Black,  his  wife ;  and  sought,  principally, 
to  subject  a  certain  tract  of  land  to  the  paj-ment  of  the 
notes  given  for  the  purchase.  Gideon  Black  became  a 
bankrupt  while  the  suit  was  pending,  and  Luke  Davenport 
was  made  a  defendant  as  his  assignee.  On  final  hearing, 
on  pleatlings  and  proof,  the  chancellor  rendered  a  decree 
for  the  complainant ;  and  his  decree  is  now  assigned  as 
error. 

Wm.  H.  Barnes,  for  apt^ellant. 
Geo.  W.  Gunn,  contra. 

B.  F.  SAFFOLD,  J.— The  bill  was  filed  by  the  appel- 
lees, to  enforce  the  vendor's  lien  upon  certain  lands  for  Che 
payment  of  three  promissory  notes,  the  principal  of  which 
amounted  to  $2,800.  It  further  charged  that  the  defend- 
ant, Gideon  Black,  had  fraudulently  obtained  a  deed  for 
the  lands  from  Presley,  in  whom  was  the  legal  title,  and 
had  conveyed  a  portion  of  th«m  to  his  wife,  in  considera- 
tion of  his  pretended  indebtedness  to  her  on  account  of 
her  separate  estate. 

The  defendants,  Black  and  his  wife,  deny  any  contract 
whatever  with  Presley  about  the  lands.  They  say  that  G. 
Black  bought  them  from  Wagner,  and  paid  for  them  with 
money  derived  from  his  mother's  estate  ;  that  the  convey- 
ance from  Wagner  to  Presley  was  made  at  the  suggestion 
of  the  complainant,  Marable,  to  shield  the  proi)erty  from 
the  assaults  of  Black's  creditors ;  and  that  the  notes  given 
to  Presley  were  a  simulated  indebtedness,  without  consid- 
eration, and  intended  to  defraud  the  said  creditors.  They 
allege  that  the  deed  from  G.  Black  to  his  wife,  Louan,  was 
made  in  consideration  of  proi^erty  of  hers  received  by  him 
on  their  marriage,  in  1852,  and  that  the  conveyance  from 
Presley  to  Black  was  made  as  a  matter  of  course,  the  said 
Presley  having  no  interest  in  the  property  transferred. 
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From  the  testimony,  there  can  be  no  doubt  of  the  fol- 
lowing facts  :  Wagner  sold  the  lands  to  Marable  and  Yan- 
cey, for  about  $2,500,  in  1856  or  '57,  giving  them  a  bond 
for  titles.  In  1859,  Black  paid  Wagner  the  balance  due 
on  this  debt,  about  $2,150,  in  consideration  of  his  further 
claim  upon  the  property ;  and  Wagner,  in  consideration  of 
this  payment,  and  the  surrender  of  his  bonds  wliich  had 
been  indorsed  to  Presley,  conveyed  the  legal  title  to  Pres- 
ley. About  this  time,  Black  executed  his  three  promissory 
notes  in  favor  of  Presley,  expressing  in  them  that  they 
were  given  for  the  lands  which  were  to  be  bound  for  the 
purchase-money. 

Marable  and  Presley  explain  these  transactions  thus : 
On  account  of  Yancey's  default  and  insolvency,  Marable 
became  embarrassed  by  his  purchase  from  Wagner.  He 
sold  the  property  to  Presley,  in  satisfaction  of  a  debt  of 
about  $2,000  due  from  him  to  the  latter,  and  the  balance 
($2,150)  due  to  Wagner,  assigning  to  him  the  bond  for  titles 
received  from  Wagner.  Presley,  not  desiring  the  property, 
employed  Marable  to  manage  it,  and  authorized  him  to 
sell  it  on  such  terms  as  he  chose,  saving  him  harmless. 
Marable  contracted  with  Black  for  its  purchase,  at  $5,000, 
in  pursuance  of  which  agreement  Black  paid  to  Wagner 
the  amount  due  to  him,  and  gave  his  notes  to  Presley  for 
the  balance,  taking  Presley's  bond  for  titles  when  it  should 
be  paid.  The  conveyance  of  Wagner  was  made  to  Pres- 
ley for  his  protection.  Marable  was  in  possession  of  the 
lands  at  the  time  of  the  sale  to  Black. 

In  opposition  to  this  statement,  Gideon  and  his  brother, 
B.  F.  Black,  testify  what  has  been  stated  above  as  the  an- 
swer of  the  defendants,  and  say  further,  that  B.  F.  Black 
was  the  custodian  of  the  notes  made  payable  to  Presley, 
and  he  gave  them  to  Marable  to  keep,  because  he  was  re- 
siding with  the  latter,  and  had  no  safe  place  to  deposit 
them ;  and  that  Marable,  when  called  on  to  return  them, 
said  he  had  destroyed  them  because  they  were  useless. 
Several  witnesses  testify  to  Gideon  Black's  acknowledg- 
ment of  indebtedness  to  Presley  on  account  of  this  prop- 
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€rty,  but  he  says  such  declarations  were  made  in  support 
of  his  design  to  deceive  his  creditors. 

It  is  singular  that  no  evidence  was  taken  on  the  part  of 
the  defense  to  prove  the  value  of  the  lands  and  the  im- 
provements on  them  at  the  time  of  the  sale  to  Black.  The 
difference  between  what  he  says  he  was  to  obtain  them 
for,  and  what  it  is  alleged  he  agreed  to  pay,  is  so  great, 
that  his  cause  would  be  materiaUy  aided  by  proof  of  a 
value  corresponding  witli  his  payment.  He  assigns  no 
reason  why  Marable  was  willing  to  surrender  his  interest, 
and  does  not  even  allege  thafhe  was,  although  he  received 
the  possession  from  him.  The  account  of  these  matters, 
as  given  by  the  Blacks,  is  incredible,  and  is  overborne  by 
the  testimony  of  the  other  witnesses.  The  objection  of 
Marable  to  a  direct  conveyance  of  the  legal  title  from 
Wagner  to  Black,  because  it  would  subject  the  property  to 
attacks  from  his  creditors,  was  substantial,  and  not  incon- 
sistent with  his  other  statements.  Wagner  could  only 
substitute  Black  in  his  place,  and  Marable  and  Presley 
had  the  right  to  complete  Marable  &  Yancey's  purchase. 

The  decree  is  affirmed. 


INMAN'S  ADMINISTRATOR  vs.  GIBBS, 
[rrrmov  bt  pubchabbb  to  set  asics  sale  or  ulmdb  dnseb  oboxb  or  pbo- 

BATB  OODBT.] 

1.  Sole  «f  d«c«dent'$  land$;  tufflcxency  of  petition  for. — A  petition  for  the 
sale  of  a  decedent's  lands,  tiled  by  bis  administrator,  which  alleges 
that  a  sale  is  necessary  to  pay  the  debts  of  the  entate,  and,  if  he  should 
be  mistaken  in  this,  that  it  is  more  to  the  interest  of  the  estate  to  sell 
the  lauds  than  to  sell  the  slaves,  (Code,  ^  1755,)  safficiently  avers 
two  statutory  gioands  for  a  sale,  and  is  not  objectionable  because  the 
two  grounds  are  thus  disjunctively  stated. 

2.  Same  ;  what  intereet  maff  be  told. — ^A  (purchaser  of  lands,  sold  under 
an  order  of  the  probate  court,  has  such  an  interest  in  them,  after  the 
confirmation  of  the  sale,  as  may  be  sold  by  the  probate  court,  after  hia 


306  FOKTY-SEVENTH  ALABAMA. 

Inman's  Administrator  v.  Gibbs. 

death,  although  he  had  not  paid  the  purchasfc-money,  and  had  not  ob- 
tained a  deed. 
3.  Same;  validity  of  order  of  sale,  and  confirmatory  decree,  rendered  in 
1863.  -  An  order  of  the  probate  court  for  the  sale  of  a  decedent's  lands, 
and  a  subsequent  decree  confirming  the  sale,  both  rendered  in  1863, 
are  not  void  as  being  the  acts  of  a  court  of  the  State  while  in  insur- 
rection against  the  United  States. 

Appeal  from  Probate  Court  of  Sumter. 
Heard  before  the  Hon.  J.  A.  Abbahams. 

This  was  a  petition  by  Jesse  A.  Gibbs,  filed  in  the  pro- 
bate coui"t  on  the  10th  January,  1870,  asking  that  court  to 
set  aside  a  sale  of  certain  lands  in  the  town  of  Gainesville, 
which  had  been  made,  under  an  order  of  that  court,  by  F. 
P.  Snedicor,  as  the  administrator  of  the  estate  of  James 
0.  Inman,  deceased,  and  purchased  at  that  sale  by  the 
said  Jesse  A.  Gibbs.  The  petition  alleged  the  following 
grounds  for  setting  aside  the  sale  :  "  1st,  because  the  ap- 
plication for  the  order  of  sale  fails  to  show  that  said  court 
had  jurisdiction  to  grant  the  order  of  sale ;  2d,  because 
said  apphcation  fails  to  show  that  said  Inman  had  any  in- 
terest in  the  house  and  lot  therein  mentioned,  which  the 
court  could  order  to  be  sold ;  3d,  because  the  proof  to 
show  the  necessity  for  the  sale  was  not  taken  as  required 
by  law ;  4th,  because  the  proof  taken  did  not  establish  the 
necessity  for  said  sale  ;  5th,  because  the  application  for 
said  sale  did  not  authorize  any  decree  thereon,  said  appli- 
cation being  in  the  alternative ;  6th,  because  the  said  or- 
der of  sale  is  void,  on  the  face  of  the  proceedings  in  the 
matter  of  said  application,  so  far  as  the  property  pur- 
chased by  said  Gibbs  is  concerned  ;  7th,  because  the  de- 
cree ordered  the  sale  of  block  No.  twenty-two  (22)  on 
Monroe  street,  and  the  report  of  sale  shows  only  a  sale  of 
block  No.  twenty-two  (22)  on  Jefferson  street ;  and,  8th, 
in  point  of  fact,  said  Inman  had  no  interest  whatever  in 
any  of  said  property  reported  as  having  been  sold  to  said 
Gibbs  under  said  order  of  sale." 

On  the  hearing,  as  the  bill  of  exceptions  states,  the  pe- 
titioner offered  in  evidence  the  records  of  the  court,  show- 
ing the  administrator's  petition  for  the  sale,  the  order  of 
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sale  made  thereon,  the  report  of  the  sale,  and  the  decree 
confirming  the  sale.  The  petition  of  the  administrator, 
which  was  made  under  oath,  and  filed  on  the  18th  November, 
1862,  alleged  that  said  Inman  died  on  the  13th  Septem- 
ber, 1862,  "  possessed  of  the  following  real  estate,  situated 
in  the  said  town  of  Gainesville,"  &c.,  "  also,  the  dwelling- 
house  in  which  said  intestate  last  resided,  with  the  land 
thereunto  attached,  being  the  premises  bought  by  him 
from  Green  B.  Mobley,  administrator  of  the  estate  of  H. 
F.  Eaton',  and  more  particularly  designated  and  shown  by 
the  map  and  survey  of  said  town  of  Gainesville  as  lot  No. 
22  on  Monroe  street."  The  allegations  of  the  petition  in 
reference  to  the  necessity  for  the  sale,  and  the  intestate's 
title  to  the  premises,  are  in  these  words  :  "  The  said  lot  of 
land  last  above  described  has  never  been  paid  for  by  the 
said  intestate,  and  the  debt  for  the  purchase-money  is  still 
out  against  the  estate  ;  and  besides,  from  the  claims  which 
have  already  been  presented  to  him,  and  which  amount  to 
nearly  $1,500,  besides  the  above  note  for  the  land,  amount- 
ing to  #1,750,  with  interest,  and  from  those  that  he  has 
heard  of,  your  petitioner  beheves  that  it  will  be  necessary 
to  sell  said  lands,  to  enable  him  to  discharge  the  debts  of 
the  estate ;  and  he  tlierefore  alleges  that  a  sale  thereof  is 
necessary,  to  pay  the  debts  of  the  estate,  and  the  expenses, 
<frc.,  of  administering  the  estate."  The  petition  then 
averred  facts  showing  the  condition  of  the  otlier  lands  and 
the  slaves  belonging  to  the  estate,  and  concluded  with  the 
following  allegations :  "  Your  i>etitioner  tlierefore  alleges, 
that,  even  if  he  should  be  misttiken  in  the  allegations 
matle  in  the  4th  paragraph,"  (copied  above,)  "  it  would  be 
more  to  the  interest  of  the  estate  to  sell  the  real  estate  for 
the  payment  of  debts,  at  this  time,  than  the  negro  prop- 
ertj-.  He  tlierefore  prays  for  an  order,  authorizing  and 
empowering  him  to  sell  tlie  real  estate  alwve  described,  at 
GaiiioHvillo,  on  a  credit  of  twelve  months  from  tlie  date  of 
sale,"  ttc. 

The  order  of  sale,  which  was  made  on  the  2llth  Decem- 
ber, 1862,  after  reciting  the  filing  of  tlie  petition,  &c.,  pro- 
ceeded in  these  words :  "  And  it  appearing  to  the  satisfac- 
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tion  of  the  court  that  due  and  legal  notice  of  this  applica- 
tion, and  of  the  day  set  for  hearing  the  same,  has  been 
given  by  publication  for  thirty  days  in  the  Independent,  a 
newspaper  published  in  said  county  ;  and  the  guardian  ad 
litem,  heretofore  appointed  to  protect  the  interests  of  the 
minor  heirs  of  said  deceased,  having  denied  in  writing  the 
allegations  of  said  petition;  and  it  appearing  from  the 
testimony  of  Eli  O'Neal  and  J.  W.  Woodward,  taken  as  in 
chancery  cases,  and  filed  in  this  cause,  that  it  is  necessary 
to  sell  said  real  estate  to  enable  the  said  administrator  to 
pay  the  debts  against  said  estate,  and  that  it  would  be 
more  to  the  interest  of  said  estate  to  sell  the  real  estate 
than  the  negro  property :  it  is  therefore  ordered  by  the 
court,"  &c.,  that  the  administrator  be  authorized  to  sell  the 
real  estate.  The  report  of  the  sale,  under  oath,  was  re- 
turned to  the  court  on  the  9th  Febmary,  1863,  and  was 
confirmed  by  the  court  on  the  11th  March,  1863. 

The  petitioner  then  offered  in  evidence  the  records  of 
said  probate  court  showing  the  proceedings  had  therein, 
under  and  by  virtue  of  which  said  lands  were  sold  by 
Green  B.  Mobley,  as  the  administrator  of  H.  F.  Eaton,  de- 
ceased, under  an  order  of  said  probate  court,  and  were 
bought  at  the  sale  by  the  said  Jas.  C.  Inman.  The  sale  in 
that -case  was  made  by  the  administrator,  on  the  22d  De- 
cember, 1860,  under  an  order  of  the  probate  court,  for  the 
purpose  of  making  an  equitable  division  among  the  heirs ; 
was  duly  reported  to  the  court,  and  by  it  confirmed  in^ 
April,  1861.  "  It  was  admitted  that  said  Inman's  estate 
had  been  declared  insolvent ;  and  that  said  F.  P.  Snedicor 
was  the  administrator  under  the  decree  of  insolvency  ;  and 
that  neither  said  Inman,  nor  his  administrator,  nor  said 
Jesse  Gibbs,  had  ever  paid  any  thing  on  the  notes  given 
for  the  purchase-money  of  the  property  ;  and  that  the  note 
against  said  Gibbs  was  in  suit,  and  now  pending  in  the 
circuit  court  of  said  county ;  and  that  the  note  against  In- 
man was  also  in  suit,  and  now  pending  in  said  circuit  court 
against  his  sureties ;  and  that  the  said  note  had  been  filed 
as  a  claim  against  said  Inman's  estate.  The  defendant 
then  proved,  that  the  lots  mentioned  in  the  petition  and 
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decree  as  fronting  on  Monroe  and  Jefferson  streets  were 
identical,  these  streets  being  on  two  sides  of  the  premises  ; 
also,  that  said  Gibbs  Avent  into  the  possession  of  the  said 
premises  on  the  10th  February,  18U3,  the  day  of  said  sale, 
and  had  been  in  possession  thereof  ever  since,  having 
never  been  evicted  or  in  any  way  disturbed." 

"  This  was  the  substance  of  all  the  evidence,  and  the 
court  thereupon  rendered  a  decree,"  setting  aside  the  sale 
on  the  ground  tliat  it  was  void  "  for  the  reasons  set  forth 
in  the  notice  and  motion"  ;  to  which  an  exception  was  duly 
reserved  by  the  defendant,  and  which  he  now  assigns  as 
error. 

Wiley  Coleman,  for  appellant. — 1.  The  probate  court 
can,  of  course,  set  aside  or  annul,  at  a  subsequent  term,  a 
void  order  or  decree  made  at  a  former  term. — Johnson  v. 
Johnson's  AdnCr,  40  Ala.  252  ;  Summersett  v.  StimmersetVa 
AdmW,  40  Ala.  596.  But  the  proceedings  of  the  probate 
court  of  Sumter,  had  in  1863,  are  not  void  because  of  the 
war  then  pending,  but  stand,  at  least,  on  the  footing  of 
foreign  judgments. 

2.  The  records  introduced  in  evidence  sufficiently  show 
the  facts  on  which  depended  the  jurisdiction  of  the  court 
to  order  the  sale. — Satcher  v.  Satchei-'s  Adm'r,  41  Ala.  26 ; 
King  V.  Kant's  Heirs,  29  Ala.  542 ;  Field's  Heirs  v. 
Goldshy,  28  Ala.  218 ;  Matherson's  Heirs  v.  Hearing  29  Ala. 
210  ;  Saltmnrsh  v,  Riley  d  Datvson,  28  Ala.  164  ;  Cox  v. 
Davis,  17  Ala.  716  ;   Wyman  v.  Campl)ell,  6  Porter,  219. 

3.  The  purchaser,  being  in  the  undisturbed  possession  of 
the  land,  can  not  move  to  set  aside  the  sale,  any  more  than 
ho  could  defeat  a  suit  on  the  notes  for  the  purchase- 
money. 

Turner  Reavis,  contra. — The  order  of  sale,  and  the  sale 
made  under  it,  were  void  on  several  grounds.  The  peti- 
tion attempts  to  allege  two  distinct  groimds  for  a  sale,  nei- 
ther of  which  is  sufficiently  alleged,  and  which  can  not  be 
united  so  as  to  constitute  one  sufficient  ground.  The  alle- 
gation that  the  decedent  "  died  possessed,"  «fec.,  does  not 
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show  that  he  had  any  title  whatever  to  the  land,  either 
legal  or  equitable ;  and  the  evidence  showed  that,  in  point 
■of  fact,  he  had  no  interest  whatever,  because  the  order  un- 
der which  he  purchased  was  void.  The  letters  of  admin- 
istration granted  to  the  administrator  in  1862,  conferred  on 
him  no  authorify  to  apply  for  an  order  of  sale  ;  the  State 
being  then  in  rebellion  against  the  United  States,  its  laws 
consequently  suspended,  and  its  courts  not  recognized  as 
the  rightful  courts  of  the  State.  The  application  for  the 
order  of  sale  was,  in  effect,  a  suit  against  the  heirs,  to  di- 
vest them  of  their  title  to  the  lands.  As  the  administrator 
■could  not  sue,  he  could  not  maintain  such  a  proceeding. 
The  order  of  sale,  made  fey  the  same  court,  was  void  for 
the  same  reasons,  even  if  the  applicant  had  been  right- 
fully appointed.  The  order  of  sale,  being  at  most  a  for- 
eign decree,  can  not  now  be  enforced  in  the  courts  of  this 
State,  by  coercing  payment  of  the  purchase-money,  and 
ordering  a  title  to  be  made  to  the  purchaser.  These  posi- 
tions are  fully  sustained  by  the  following  authorities : 
Mosdey  v.  Tuthill,  45  Ala.  610 ;  Bishop  v.  Blair,  36  Ala.  80 ; 
Petitt  V.  Petitt,  32  Ala.  288 ;  Burns  v.  Hamilton,  33  Ala. 
210;  Bibb  dt  Falhier  v.  Avery,  45  Ala.  691 ;  McSioean  v. 
Faulks,4i6  Ala.  610;  Martin  v.' Hewitt,  44  Ala.  418  ;  Noble 
V,  Oullom,  44  Ala.  554 ;  Strickland  v.  Hodge,  January  Term, 
1871 ;  Ex  parte  Bibb,  44  Ala.  140. 

B.  F.  SAFFOLD,  J. — The  appellee  was  the  purchaser 
of  land  sold  by  the  appellant,  under  order  of  the  probate 
^  couri,  as  the  property  of  his  intestate,  Inman.  He  moved 
the  court  to  set  aside  the  sale,  as  void,  on  the  grounds  of 
want  of  jurisdiction  in  the  court,  want  of  such  an  interest 
in  the  property  by^the  intestate  as  was  the  subject  of  sale 
by  the  probate  court,  and  failure  to  comply  with  the  law 
respecting  proof  showing  the  necessity  of  a  sale. 

It  appears  that  the  decedent  had  purchased  this  land  at 
an  administrator's  sale,  and  had  given  his  note,  with  secu- 
rity, for  the  payment  of  the  purchase-money,  and  that 
that  sale  had  been  confirmed.  But  he  had  not  paid  any 
part  of  the   purchase-money,  and  had  received  no  title- 
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deed.  The  appellant,  in  his  jjetition  for  the  sale,  aUeged 
tliat  it  was  necessarj-  in  order  to  pay  the  debts  of  tlie  es- 
tate ;  and  that,  if  he  should  be  mistaken  in  this,  it  would 
be  more  to  the  interest  of  the  estate  to  sell  the  land  than 
the  slave  property,  for  reasons  which  he  enumerated.  His 
apphcation  included  other  land  than  this  in  question, 
which  he  said  the  intestate  was  "  possessed"  of ;  but  he  set 
out  the  facts  in  reference  to  this  particular  parcel,  as  stated 
above. 

Two  statutory  grounds  for  a  sale  are  suflSciently  alleged 
to  sustain  the  jurisdiction  on  a  motion  to  set  aside  the  sale 
as  void. — Code,  §  1755 ;  King  v.  Kent,  29  Ala.  542. 

In  Jennings  dc  Graham  v.  Jenkins  Adm'r,  (9  Ala.  285), 
it  was  decided,  that  the  orphans'  court  has  power  to  order 
the  sale  of  an  equitable  title  to  real  estate,  in  all  cases 
where  it  may  order  a  sale  of  land.  In  that  case,  the  land 
sold  by  order  of  the  court  was  in  an  exactly  similar  condi- 
tion to  this  respecting  the  title  or  interest  of  the  decedent. 
The  title  was  outstanding,  waiting  the  payment  by  the 
original  purchaser  of  the  purchase-money,  if  this  could 
not  be  done,  the  representative  of  such  a  purchaser  might 
have  to  declare  his  estate  insolvent,  when  it  was  not  so, 
for  his  own  protection.  The  vendor  could  proceed  in  en- 
forcing the  coUection  of  his  money.  His  execution  could 
not  be  levied  on  the  land. — Revised  Code,  §  2871.  But, 
on  return  of  "  no  property  found"  against  the  estate,  he 
would  have  recourse  on  the  administrator  individually. 

In  Vanghan  d'  Batcher,  Adinrs,  v.  Holmes'  (f*  WesCs 
Heirs^  (22  Ala.  693),  the  land,  which  waa  the  subject 
of  the  suit,  was  in  like  condition  with  this.  The  court 
held,  that  the  decedent's  (West's)  inchoate  equitj' 
might  be  sold  by  the  probate  court  It  further 
held,  tliat  tlie  proceeds  of  such  sale  must  be  appro- 
priated in  the  same  manner  as  other  assets  belonging  to 
the  estate ;  and  that  neither  the  probate  court,  nor  the 
court  of  chancery,  would  have  the  right  to  direct  their  ap- 
propriation to  tlie  payment  of  the  notes  for  the  purchase- 
money  given  by  West,  in  preference  to  the  other  demands 
against  his  estate. 
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We  regard  the  above  authorities  as  sufficient  to  show 
that  the  estate  of  Inman  had  such  an  interest  in  the  land 
bought  by  the  appellee  as  might  be  sold  by  the  probate 
court.  This  interest  was  shown  by  the  statement  of  facts 
in  the  appellant's  (Snedicor's)  appHcation  for  the  sale,  and 
therefore  a  sufficient  ownership  was  averred  to  give  juris- 
diction. 

The  proceedings  sought  to  be  set  aside  are  not  void,  as 
being  the  acts  of  a  court  of  a  State  in  insurrection  against 
th6  United  States. —  Griffin  v.  Ryland,  45  Ala.  688, 

The  decree  is  reversed,  and  the  cause  remanded. 


MILLEE  vs.  PAEKEE'S  ADM'ES. 

[AtPEAt,  FEOM  PROBATE    DECREE    IN    CONTEST    BETWEEN    CLAIMANTS  OF 
DEBT  AGAINST  INSOLVENT  ESTATE.] 

1.  Insolvent  estate  ;  claim  filed  hy  ci'ediior  afterwards  hecoming  hankrupt; 
respective  rights  of  transferee  and  assignee  in  bankruptcy. — When  a  claim 
against  au  insolvent  estate  is  duly  filed  and  verified,  by  a  creditor  who 
afterwards  becomes  a  bankrupt,  but  is  transferred  by  him,  by  deed  of 
assignment,  before  the  proceedings  in  bankruptcy  are  instituted,  the 
decree  allowing  the  claim  should  be  in  favor  of  the  assignee  in  bank- 
ruptcy, and  not  in  favor  of  the  transferee  or  trustee  under  the  deed, 

2.  When  appeal  lies. — Where  an  issue  was  made  up  before  the  probate 
court,  between  the  assignee  in  bankruptcy  and  the  assignee  by  con- 
tract, of  a  creditor  who  had  duly  filed  and  verified  a  claim  against  an 
insolvent  estate,  touching  their  respective  rights  to  the  claim,  and  is 
decided  by  the  court  in  favor  of  the  latter,  an  appeal  by  the  assignee  in 
bankruptcy,  against  the  administrator,  without  notice  to  the  assignee 
by  contract,  will  be  dismissed. 

Appeal  from  the  Probate  Court  of  Perry.. 
Tried  before  the  Hon.  B.  S.  Williams. 

Moore  &  Lockett,  and  Morgan,  Bragg  &  Thorington, 
for  appellant. 
Watts  &  Troy,  contra. 
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B.  F.  SAFFOLD,  J.— E.  A:  Blunt,  having  a  claim  for 
several  thousand  dollars  f^ainst  the  insolvent  estate  of  King 
Parker,  which  he  had  filed  and  verified,  assigned  it  to  Geo. 
P.  Massey  on  the  20th  of  October,  1868.  On  the  9th  of  De- 
cember, 1868,  Blunt  became  bankrupt,  and  William  Miller 
was  appointed  his  assignee.  At  the  time  appointed  for  the 
final  settlement  and  ^tribution  of  the  estate.  Miller  and 
Massey  propounded  their  respective  interests,  and  the 
court,  holding  that  Massey  had  the  better  right,  rendered 
a  decree  in  his  favor.  From  this  decree  Miller  appeals, 
making  the  administrators  the  appellees.  Massey  has  had 
no  notice  of  the  appeal 

Proceedings  in  the  probate  court  are  so  devoid  of  form 
that  it  is  difiicult  to  apply  the  rules  of  practice  to  them. 
Filing  a  claim  against  an  insolvent  estate  is  in  the  nature 
of  a  suit  commenced  by  the  claimant  against  the  adminis- 
trator. In  such  a  suit,  Massey,  ha\ing  acquired  his  intei> 
est  since  its  commencement,  could  not  be  made  a  party  to 
the  record. — Agee  v.  Williams,  30  Ala.  636 ;  Botoie  v.  Mitv- 
ter,  2  Ala.  411.  Miller,  under  the  provisions  of  the  bank- 
rupt law  of  1867,  might  become  a  party. — Section  14. 

Section  2203,  Revised  Code,  does  not  seem  to  contem- 
plate the  trial  of  any  other  issue  than  the  correctness  of 
the  claim  filed.  Of  course,  the  probate  court  must  have 
jurisdiction  to  ascertain  who  are  the  creditors ;  and,  for 
tliis  puqiose,  it  may  hear  the  ordinary  evidences  of  title. 
But  it  has  not  the  means  necessary  to  try  complicated 
questions  of  right,  especially  those  which  entitle  the  par- 
ties to  a  trial  by  jury.  In  this  case,  an  issue  was  presented 
whether  the  assignment  of  Blunt  to  Massey  was  not  in 
fraud  of  the  bankrupt  law.  It  was  not  disputed  that  Park- 
er's estate  owed  the  debt  to  Blunt.  There  was,  therefore, 
no  issue  as  to  an  allowance  of  a  claim  against  the  insolvent 
estate.  The  court  was  bound  to  hear  the  suggestion  of 
Blnnt*s  bankruptcy,  and,  on  proof  of  it,  to  render  a  decree 
in  favor  of  his  assignee,  unless  an-ested  by  some  other 
authority.  It  was  as  if  his  death  had  been  suggested,  and 
a  proposition  made  to  substitute  his  l^al  representatives. 
21 
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If  that  were  the  case,  Massey  could  not  come  in  in  prefer- 
ence, because  between  him  and  them  issues  might  arise 
wholly  foreign  to  the  court — questions  which  Parker's  estate 
had  no  connection  with,  and  ought  not  to  be  charged  with 
the  cost  of  determining. 

In  Graham  v.  Ahercrombie,  (8  Ala.  552,)  and  Petty  v. 
Wafford,  (11  Ala.  143,)  it  was  held  that  the  assignee  of  the 
entire  share  of  a  distributee  .may  assert  his  right  in  the 
probate  court  to  the  exclusion  of  the  representatives  of 
such  distributee.  But  in  Smith  &  Loveless  v.  Hall,  (20  Ala. 
777,)  the  court  declared  that  the  principle  of  the  above  de^ 
cisions  ought  not  to  be  extended,  and  decided  that  the  pur^ 
chaser  of  a  devisee's  undivided  interest  in  real  estate,  at  a 
sale  under  execution,  could  not  petition  the  probate  court 
for  a  distribution  of  the  proceeds  of  sale,  under  the  statute 
which  allows  a  distribution  after  eighteen  months  from  the 
grant  of  letters. 

But  we  cannot  reverse  the  judgment,  because  Massey  is 
not  in  this  court.  If  Miller  had  taken  the  appeal  in  the 
name  of  the  administrators,  and  against  Massey,  we  might 
do  so.  As  the  case  is  presented,  the  record  shows  no  de- 
cree against  the  appellant  susceptible  of  affirmation  or  re- 
versal. 

The  appeal  is  dismissed. 


STARLING  vs.  BALKUM. 

[final  settlement  of  guaedian's  accounts,] 

1.  Liability  of  guardian  for  compound  interest. — As  a  general  rule,  a 
guardian  is  not  chargeable  with  compound  interest,  unless  he  has  col- 
lected it. 

2.  LiaMUty  for  specie. -^^^e  is  not  chargeable  in  specie,  on  final  settle- 
ment, on  the  ground  that  he  received  specie  or  its  equivalent  in  1861  ; 
United  States  treasury-notes  being  a  legal  tender  for  debts  contracted 
before  as  well  as  since  the  passage  of  the  act  of  congress  of  February 
25,  1862. 
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3.  liitjht  to  credit  for  expenditurea  begond  inoom*,  and  for  board. — If  a  guard* 
ian  commit  the  custody  and  control  of  a  femalo  ward  t<>  a  person  who 
compels  personal  services  from  her,  while  her  education  aud  cnltore 
are  wholly  neglected,  he  will  not  be  allowed  a  credit  for  her  board 
within  the  value  of  her  personal  services,  nor  for  expenditures  beyond 
the  income  of  her  estate,  when  she  is  able  to  maintain  herself. 

4-  Competency  of  guardian  a«  witneM  for  himtelf.—A.  guardian  is  a  com- 
petent witness  for  himself,  on  final  settlement  of  his  accounts,  to  prove 
the  correctness  of  any  vouchers  claimed  by  him. 

Appeal  from  the  Probate  Conrt  of  Henry. 
Heard  before  the  Hon.  J.  B.  Appling. 

In  the  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  James  W.  Balkum,  as  guardian  of  Frances  J. 
Howerton  (now  Starling),  an  infant  Several  items  in  the 
guardian's  account  were  contested  by  the  ward,  and  excep- 
tions were  reserved  by  her  to  the  rulings  of  the  court  in 
reference  to  those  contested  items ;  and  the  rulings  of  the 
court  on  these  several  matters  are  now  assigned  as  error. 
A  full  statement  of  the  facts,  as  disclosed  by  the  bill  of 
exceptions,  is  not  necessary  to  a  correct  understanding  4)f 
the  legal  points  decided  by  the  court  • 

J.  A-  Clendenin,  for  appellant 
W.  C.  Gates,  contra. 

B.  F.  SAFFOLD,  J. — The  appeal  is  upon  exceptions 
taken  by  the  apjiellaut  to  the  final  settlement  of  her  guar- 
dian. 

1.  A  guardian  in  this  State,  as  a  general  rule,  is  not 
chargeable  with  compound  interest  unless  he  collects  it 
Ty8on  V.  Sanderson,  January  term,  1871 ;  Revised  Code, 
§§  2426,  2427. 

2.  He  should  not  be  charged  in  specie  because  the  funds 
received  by  him  in  February,  1861,  were  equivalent  to  it 
The  treasury-notes  of  the  United  States  are  made  a  legal 
tender  for  debts  contracted  before  as  well  as  since  the  act 
of  congress  of  February  25,  1862. 

3.  A  guardian  is  not  ))crmitted,  of  his  own  authority,  to 
break  in  uix>n  the  capital  of  sums  belonging  to  an  infant. 
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If  the  income  of  the  estate  is  insufficient  for  the  mainte- 
nance and  education  of  the  ward,  it  must  be  so  made  to 
appear  to  the  satisfaction  of  the  probate  court,  and  its  "or- 
der for  the  use  of  the  principal  obtained. — Revised  Code, 
§  2433  ;  Tjler  on  Infancy,  292.  But  the  necessity  of  such 
use  is  not  shown,  when  the  ward  is  capable  of  maintaining 
herself,  and  no  sufficient  reason  appears  why  the  guardian 
could  not  cause  her  to  be  employed  in  some  becoming  man- 
ner.— LoTig  V.  Norcom,  2  Iredell's  Eq.  R.  354. 

Where  a  guardian,  with  the  care  and  consideration  of  a 
parent,  is  mindful  of  his  ward's  mental  and  moral  culture, 
and  encroaches  upon  the  corpus  of  a  smaU  estate  in  the 
proper  education  and  training  of  the  ward,  the  court  should 
be  more  disposed  to  sanction  his  expenditures,  than  where 
he  leaves  her  to  grow  up  in  ignorance,  committing  her, 
perhaps,  to  the  care  of  unsuitable  persons,  and  not  seeing 
her  for  several  years  at  a  time*  It  is  within  the  authority 
of  the  probate  court  to  protect  the  expenditure,  when  it 
exceeds  the  income,  in  such  a  case  as  the  court  would  have 
ordered  it. — Tyler  on  Infancy,  21)2-295. 

The  testimony  clearly  proves  that  the  guardian  paid  lit^ 
tie  or  no  attention  to  his  ward,  and  committed  her  entirely 
to  the  control  of  her  aunt,  who  treated  her  with  more  or 
less  severity,  and  compelled  her  to  labor  for  her  beyond 
the  ordinary  assistance  which  might  be  supposed  to  have 
been  voluntarily  rendered.  Her  education  was  wholly 
neglected,  while  her  time  was  spent  in  the  service  of  ano^- 
ther.  She  was  a  healthy  child,  and  her  guardianship  con- 
tinued from  her  eighth  to  her  eighteenth  year.  This  is  not 
such  a  case  as  would  justify  any  encroachment  upon  the 
capital  of  her  estate,  or  any  considerable  allowance  for  her 
board. — Montgomery  v.  Givhan,  24  Ala.  568-588 ;  Stewart, 
Guardian,  v.  Lewis,  16  Ala.  734. 

4.  The  guardian  is  a  competent  witness  for  himself.  He 
must  prove  his  credits,  and  after  he  has  adduced  sufficient 
evidence  to  sustain  them,  the  contestant  may  rebut  it  with 
contrary  proof. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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MOBILE  &  GIRARD  R.  R.  COMPANY  vs.  PEEBLES. 

[VXVL  m  XQUmt  to  bet  ABIOX  AKS  SAXCZL  TAX-OOLXXCTOB's  BAIjE  AXD  DEBT).] 

1.  Ad  of  Feb.  9,  1870,  amending  revenuelaw  of  1868  ;  oontkiiHixonaVxtxf  of. 
The  act  of  the  general  assembly  approved  Febraary  9,  IbTU,  entitled 
"  An  act  to  amend  an  act  entitled  '  An  act  to  establiHh  revenue  laws 
for  the  State  of  Alabama/  "  is  not  violative  of  any  constitutional  pro« 
vision  ;  it  does  not  invade  the  execative  powers  in  remitting  penalties 
already  incurred  in  the  non-payment  of  taxes  for  the  year  18C9  ;  it 
does  not  exempt  the  property  of  railroads  from  taxation  ;  it  does  not 
impair  any  vested  right ;  it  relates  to  but  one  subject,  and  that  is  suf- 
ficiently set  forth  in  the  title. 

2.  Removal  of  cloud  from  title  to  land;  when  equity  vfUl  entertain  bill  for. 
Where  the  property  of  a  railroad  company  has  been  sold  by  the  tax- 
collector,  for  the  non-payment  of  taxes  which  have  been  remitted,  by 
act  of  the  legislature,  before  the  sale  ;  and  the  purchaser  makes  no  at- 
tempt to  assert  his  rigl  t  to  the  property,  but  allows  the  company  to 
retain  possession, — a  court  of  equity  will  entertain  a  bill  by  the  rail. 
road  company  to  annul  the  sale,  cancel  the  deed  made  to  the  pur-, 
chaser,  and  enjoin  him  from  asserting  any  claim  to  the  property. 

Appeal  from  the  Chancery  Court  of  Bullock. 
Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  by  the  appellant  against 
Howell  Peebles,  the  county  of  Bullock,  the  probate  judge, 
and  the  tax-collector  of  said  county  ;  and  sought  to  annul 
and  set  aside  a  sale  of  the  complainant's  "  right  of  way, 
main  track,  side  track,  and  warehou.ses,  lying  in  or  running 
through  said  county ;"  which  sale  was  made  by  the  tax- 
collector  of  said  county,  on  the  7th  March,  1870,  on  ac- 
count of  an  alleged  default  by  the  railroad  company  in 
the  payment  of  county  taxes  assessed  for  tlie  year  1869  ; 
and  it  also  sought  the  cancellation  of  a  deed,  by  which  the 
said  property  was  conveyed  to  said  Howell  Peebles  as  tlie 
purchaser  at  the  tax-collector's  sale,  and  an  injunction 
to  restrain  any  further  proceedings  by  any  of  the  defend- 
ants to  collect  said  tax,  or  to  enforce  said  sale.  The  com- 
plainant claimed  that  the  tax  was  remitted  by  the  act  of 
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the  legislature  approved  February  9,  1870,  which  is  as  fol- 
lows: 

"  An  act  to  amend  *  An  act  to  establish  revenue  laws  for 
the  State  of  Alabama.' 
"Be  it  enacted  hy  the  General  Assembly  of  Alabama 
That  section  twenty-four  of  'An  act  to  estabhsh  revenue 
laws  for  the  State  of  Alabama,'  approved  December  31st, 
1868,  which  is  in  the  following  words,  to-wit :  '  That  the 
president  and  secretary  of  every  railroad  company,  whose 
track  or  road  bed,  or  any  part  thereof,  is  in  this  State,  shall 
annually,  in  the  month  of  April,  return  to  the  auditor  of 
State,  under  their  oaths,  the  total  length  of  such  railroad, 
the  total  length  and  value  of  such  road,  including  right  of 
way,  road  bed,  side  track  and  main  track  in  this  State,  and 
the  total  length  and  value  thereof  in  each  county,  city  and 
incorporated  town  in  this  State  ;  they  shall  also  make  re- 
turns of  the  number  and  value  of  all  their  locomotive  en- 
gines, passenger,  freight,  platform,  construction  and  other 
cars,  and  the  value  thereof  shaR  be  apportioned  by  the 
auditor  pro  rata  to  each  mile  of  main  track,  and  the  audi- 
tor of  state  shaU  notify  the  assessors  of  each  county 
through  which  such  railroad  runs,  of  the  number  of  miles 
of  track  and  value  thereof,  and  the  proportionate  value  of 
personal  property,  taxable  ia  their  respective  counties,  and 
to  such  values  thus  apportioned  the  assessor  shall  add  the 
value  of  all  other  real  property,  except  the  land  donated 
by  congress  and  herein  exempted,  together  with  all  fix- 
tures, machinery,  tools  and  other  property  within  their  re- 
spective counties ;  and  upon  the  value  thus  ascertained 
taxes  shall  be  assessed,  the  same  as  upon  the  property  of 
individuals,  and  any  agent  of  said  company  is  authorized 
to  pay  such  tax  to  the  collector,  and  retain  the  amount  out 
of  any  money  in  his  possession  belonging  to  such  road,' 
be  and  the  same  is  hereby  amended  so  as  to  read  as  fol- 
lows :  Be  it  further  enacted.  That  the  president  and  sec- 
retary, or  receiver  of  every  railroad  company,  whose  track 
or  road  bed,  or  any  part  thereof,  is  in  this  State,  shall  an- 
nually, in  the  month  of  April,  return  to  the  auditor  of 
state,  under  their  oaths,  the  total  length  of  such  railroad, 
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the  total  length  and  value  of  such  roads,  including  right  of 
way,  road  bed,  side  track,  and  main  track  in  this  State,  and 
the  total  length  and  value  thereof  in  each  county,  city  and 
incoqjorated  town  in  this  State  ;  they  shall  also  make  re- 
tuin  of  the  number  and  value  of  all  their  locomotive  en- 
gines, passenger,  freight,  platform,  construction  and  other 
cars ;  and  the  total  value  so  ascertained  shaU  be  submitted 
by  the  auditor  to  the  board  of  equalization,  as  provided  in 
section  24  of  the  act  aforesaid,  and  the  same  shall  be  as- 
sessed for  State  puri)oses  only,  by  the  auditor,  the  same  as 
the  property  of  individuals,  and  the  tax  shall  become  pay- 
able by  each  railroad  company  to  the  auditor,  and  shall  be 
subject  to  the  same  rules  and  penalties  as  are  prescribed 
for  payment  of  other  State  taxes,  and  the  auditor  shall  be 
entitled  to  any  and  all  remedies  granted  in  the  aforesaid 
act  to  tax  collectors :  Provided,  however.  The  president, 
secretary  or  recaiver  of  each  railroad  company  shall  make 
a  fuU  return  to  the  tax  assessor  of  each  county  through 
which  the  said  road  may  be  located,  of  all  real  property, 
except  the  lands  donated  by  congress  and  herein  ex- 
empted, together  with  station  houses  and  machine  shops, 
and  also  lands  outside  of  the  right  of  way. 

"  Sec.  2.  Be  it  further  enacted.  That  the  tax  now  levied 
by  the  several  counties  of  the  State  upon  railroad  prop- 
ertyi  as  certified  from  the  auditor's  office  for  the  tax  year 
1869,  and  all  the  penalties  which  may  have  been  incurred 
therein,  is  hereby  released  ;  provided  that  the  railroad  com- 
panies shall  pay  State  and  county  taxes  upon  the  property 
enumerated  for  assessment  by  the  county  assessors,  as  de- 
scribed in  the  proviso  to  the  first  section  of  this  act 

"  Sec.  3.  Be  it  further  enacted,  That  all  taxes  provided 
for  in  this  act  shall  l>ecome  due  and  payable  on  the  first 
day  of  January  of  each  year,  and  shall  become  delinquent 
on  the  first  day  of  February  in  each  year,  and  on  the  sec- 
ond day  of  February  there  shall  be  added  to,  and  collected 
with,  all  delinquent  taxes,  a  jKjnalty  of  ten  (10)  per  cent, 
on  the  amount  of  such  delinquent  tastes ;  Provided,  That 
the  tax  for  1869  shall  become  delinquent  on  the  first  day 
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of  March,  1870,  and  the  penalty  shall  attach  from  and 
after  March  2d,  1870. 

"  Sec.  4.  Be  it  furih&r  enacted,  That  no  tax  under  the 
provisions  of  this  act  shall  be  assessed  or  collected  upon 
any  railroad  now  being  constructed,  or  which  may  here- 
after be  constructed,  until  twenty  miles  of  such  road  shall 
be  completed  and  in  .operation.  The  provisions  of  this 
section,  however,  shall  not  apply  to  any  railroads  which 
are  less  than  twenty  miles  in  length. 

"  Sec.  5.  Be  it  further  enacted.  That  all  laws  or  parts  of 
laws  now  in  force,  in  conflict  with  this  act,  are  hereby  re- 
pealed. 

"Approved,  February  9,  1870." 

The  chancellor  held  the  act  unconstitutional,  and  there- 
fore dismissed  the  biU,  on  demurrer,  for  want  of  equity  ; 
and  his  decree  is  now  assigned  as  error. 

Watts  &  Troy,  for  appellant. — 1.  The  legislature,  under 
our  constitution,  has  all  powers  of  legislation  which  any 
government  can  possess,  except  alone  in  those  particulars 
in  which  it  is  prohibited  either  by  the  Federal  constitution 
or  by  the  State  constitution. — -Dorjnan  v.  The  State, 
34  Ala. 

It  is  said  that  this  second  section  of  the  law  of  1870 
violates  the  constitution,  because  the  pardoning  power  and 
the  right  to  relieve  from  penalties  are  vested  in  the  execu- 
tive department  of  the  govenament ;  and  the  case  of  Haley 
et  al.  V.  Clark  (26  Ala.  439)  is  relied  on  to  support  this  ar- 
gument. It  can  not  escape  the  attention  of  the  court,  that 
under  our  old  constitution  the  right  of  the  executive  to 
remit  fines  and  forfeitures  was  as  to  such  forfeitures  as 
were  connected  with  the  criminal  law,  and  has  no  refer- 
ence to  forfeitures  which  may  be  incurred  by  failure  to 
perform  a  duty,  not  amounting  to  a  crime.  This  is  the 
view  of  the  court  in  the  case  of  Haley  v.  Clark.  But  the 
present  constitution  is  very  different  in  the  extent  of  the 
power  given  to  the  executive.  The  old  constitution  (Art. 
IV,  §  11)  gives  the  executive  the  power,  except  in  cases  of 
treason  and  impeachment,  to  grant  reprieves  and  pardons. 
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and  to  remit  fines  and  forfeifcorfes  generally.  The  present 
constitution  of  the  State  on  this  subject  is  as  follows  : 
"  He  shall  have  power,  after  conviction,  to  grant  reprieves, 
commutations,  and  pardons  for  all  ofienses,  (except  treason 
and  cases  of  impeachment,")  &c.  The  power  of  relieving 
from  forfeitures  is  not  vested  in  the  executive  at  all  by  the 
present  constitution.  In  Haley  v.  Clark,  the  strong  reason 
given  why  the  legislature  could  not,  either  directly  or  in- 
directly, remit  a  fine,  was  that  the  power  to  remit  being 
expressly  given  to  the  executive,  the  legislature  was  ex- 
cluded, on  the  maxim,  expressto  unius  est  exdumo  alterius. 
Under  the  present  constitution,  the  power  of  pardon,  re- 
prieves, and  commutations  is  confined  expressly  to  cases 
*'  after  conviction,"  and  to  ofienses.  The  right  to  remit  or 
relieve  from  a  forfeiture  is  not  given  at  all  to  the  execu- 
tive. The  legislatui'e,  being  the  organ  of  the  people  to  do 
whatever  they  could  do  if  assembled  in  one  body,  except 
so  far  as  restrained  or  prohibited  by  the  State  and  Federal 
constitutions,  therefore  had  the  right  to  release  a  for- 
feiture. 

2.  But  it  is  said  again,  that  the  tax  having  been  assessed 
and  levied  for  the  counties,  the  right  to  collect  the  same 
was  vested  in  the  counties,  and  the  legislature  could  not 
take  away  this  vested  right.  This  position  is  wholly  un- 
tenable. The-  counties  are  parts  of  the  municipal  govern- 
ment of  the  State.  The  •  counties  are,  in  other  words,  a 
part  of  the  frame-work  of  the  government  of  the  State — a 
part  of  the  State  oi^anization,  and  they  are  at  all  times 
subject  to  the  control  of  the  general  assembly.  Any  laws 
made  in  reference  to  the  counties,  or  cities,  and,  indeed,  in 
reference  to  any  public  corporation,  or  quasi  corporation  of 
municipal  character,  are  always  subject  to  the  general  as- 
sembly, to  be  amended,  modified,  repealed,  or  abolished. 
The  laws  for  the  benefit  of  coiuities,  cities,  towns,  and  tlie 
like,  never  can  create  a  contract  beyond  the  control  of  the 
general  assembly. — See  Mayor  of  Mobile  v.  Dargatiy  opinion 
by  Mr.  Justice  Peters,  45  Ala.  310. 

3.  The  right  of  the  legislature  to  repeal  the  laws  has 
never  been  questioned.    The  real  eflfect  of  the  section  of 
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the  law  under  consideration,  is  to  repeal,  or  to  amend  so 
as  to  relieve  the  railroads  from  the  payment  of  a  special 
tax ;  and  this  repeal,  independent  of  the  express  language 
of  the  act,  relieves  from  the  forfeiture  or  penalty.  The 
repeal  of  a  law  imposing  a  penalty  or  forfeiture,  destroys 
the  right  to  enforce  forfeitures  or  penalties  under  it,  unless  ■ 
the  right  to  enforce  the  same  is  expressly  reserved  in  the 
repealing  law. — See  Pope  v.  Lewis,  4  Ala.  487. 

4.  There  is  nothing  in  the  constitution  of  1867  in  refer- 
ence to  taxation  which  prevented  the  legislature  from  pass- 
ing the  act  of  the  9th  of  February,  1870. 

5.  It  is  said  that  the  law  of  the  9th  of  February,  1870, 
is  unconstitutional,  because  it  amends  a  previous  law  with- 
out setting  it  forth  in  the  amendatory  law.  This  is  not  so. 
The  section  of  the  act  to  be  amended  is  fully  set  forth  in 
the  amendatory  law. 

6.  It  is  again  said  that  the  second  section  is  unconstitu- 
tional, because  it  amends  without  setting  forth  the  act  to 
be  amended.  But  there  is  nothing  in  this  objection,  be- 
cause of  the  reason  given  above.  And  as  a  further  answer, 
we  cite  the  following  authority :  Falconer  v.  Robinson,  46 
Ala.  340. 

7.  It  is  again  said  that  the  second  section  of  the  act  of 
the  9th  of  February,  1870,  is  unconstitutional,  because  of 
alleged  violation  of  the  4th  subdivision  of  the  13th  Article 
of  the  constitution.  Tllere  is  no  discrimination  between 
the  property  of  corporations  and  individuals  in  the  second 
section  of  the  act  of  February  9,  1870.  This  clause  of  the 
constitution  has  no  reference  to  any  thing  except  a  State 
tax.  The  right  of  the  counties  to  tax  is  permissive,  and 
may  be  withheld  or  controlled  as  the  legislature  may 
direct;  or  repealed,  whenever  the  legislative  will  may  so 
direct. 

8.  There  can  be  no  doubt  of  the  power  of  a  chancellor 
to  grant  the  reUef  asked  in  this  biU.  The  cloud  thrown 
on  the  title  of  the  complainant  by  the  illegal  sale,  is  suffi- 
cient to  give  the  court  jurisdiction,  and  to  declare  that  the 
deed  made  by  the  tax  collector  shall  be  canceled.  No 
other  court  could  exercise  the  power  of  ordering  the  deed 
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to  be  canceled,  and  of  removing  the  cloud  cast  on  the  title 
of  complainant 

Stone  &  Clopton,  contra. — We  insist  that  tlie  second 
section  of  the  act  is  unconstitutional,  for  the  following  rea- 
sons: 

1.  It  is  in  violation  of  the  second  section  of  the  fourth  arti- 
cle of  tlie  constitution.  The  title  of  the  act  is,  "An  act  to 
amend  an  act  entitled,  An  act  to  estabhsh  revenue  laws  for 
the  State  of  Alabama."  This  title  contains  but  one  sub- 
ject, which  is  clearly  expressed ;  that  is,  the  amendment  of 
the  revenue  laws.  The  act  contains  t^'o  distinct  subjects. 
The  first  section  is  an  amendment  to  the  revenue  law,  and 
the  third  and  fourth  sections  are  sufficiently  germane  to 
constitute,  with  the  first  section,  but  one  subject ;  but  the 
second  subject  is  not  an  amendment  to  the  revenue  law, 
but  an  entirely  separate  and  distinct  subject — the  release 
of  the  railroad  companies  from  the  county  tax  for  1869. 

2.  But,  if  the  second  section  is  an  amendment  to  the 
revenue  law,  then  it  is  obnoxious  to  that  provision  of  the 
second  section  of  Article  IV  of  the  constitution,  which 
provides  that  no  law  shaU  be  revised  or  amended  unless 
the  new  act  contain  the  entire  act  revised,  the  section  or 
sections  amended. 

3.  Tlie  section  violates  the  9th  Article,  section  1,  and  the 
4th  section  of  the  loth  Article  of  the  constitution. 

Tlio  1st  section  of  the  9th  Article  was  intended  to  be, 
and  is,  a  limitation  upon  the  otherwise  unlimited  power  of 
the  legislature  over  the  matter  of  taxation.  It  is  based 
ujwn  the  ecjuitable  principle  that,  as  all  enjoy  the  protec- 
tion of  the  government,  all  shall  share  equally  its  burdens 
This  rule  of  the  constitution  received  a  virtual  and  true 
construction  in  the  case  of  Mayor,  dec,  of  Mdnle  v.  Dnr- 
gan,  Ex'r,  46  Ala.  310,  in  the  following  language :  "  Most 
clearly,  all  taxes  are  intended  to  be  as  nearly  eqiial  as  pos- 
sible. If  they  are  local,  and  for  community  or  local  pur- 
poses, the  whole  community  is  supposed  to  be  interested 
in  their  appropriation,  and  for  this  reason  all  are  required 
to  contribute  to  supply  them.    A  tax  levied  for  national 
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purposes  is  levied  upon  the  whole  people  of  the  nation ;  a 
*  tax  levied  for  a  State  falls  on  all  its  people ;  and,  in  like 
manner,  a  tax  levied  for  a  county  is  paid  by  the  whole 
people  of  the  county.  So  it  must  be  with  a  tax  levied  on 
the  people  of  a  city  or  town,  in  order  to  make  it  just  and 
equal.  Such  levies  may  include  everything  that  may  be 
caUed  property,  everything  that  can  be  owned.  Such 
taxes,  to  make  them  just,  must  be  in  proportion  to  the 
value  of  the  property  upon  which  the  burden  is  imposed, 
and  they  must  be  levied  upon  all,  and  not  a  few  only.  This 
is  said  to  be  an  inherent  principle  of  aU  taxation.  It  is 
the  hmit  that  use  affixes  to  the  word." 

These  principles,  so  eminently  just  and  correct,  in  effect 
decide  that,  under  the  limitation  of  the  1st  section  of  the 
9th  Article  of  the  constitution,  as  well  as  by  the  inherent 
principle  of  taxation,  the  rate  of  taxation  must  be  equal, 
and  taxes  must  be  levied  upon  aU  property  and  persons. 
The  same  principles  have  been  also  well  settled  in  the  con- 
struction of  similar  limitations  in  the  constitutions  of  other 
States. — Crow  v.  Missouri,  14  Mo.  237 ;  McCreary  v.  People, 
34.Cal.  432;  Pike  v.  The  State,  5  Ark.  204;  HunsacJcer  v. 
Wright,  30  lU.  146 ;  Knoiolton  v.  Supervisors,  9  Wis.  410 ; 
ZanesviUe  v.  Auditor  of  Muskingum,  5  Ohio,  589 ;  Weeks  v. 
Mihoaukie,  10  Wis.  258.  The  same  principles  and  rule  of 
construction  have  been  held  and  sustained  by  the  supreme 
court  of  the  United  States. —  Gilman  v.  Sheboygan,  2  Black, 
510 ;  Society  for  Savings  v.  Goite,  6  Wall.  602. 

And,  as  if  apprehensive  of  the  power  and  influence  of 
large  moneyed  corporations  upon  legislation,  the  framers 
of  the  constitution  provided  further,  that  the  property  of 
corporations,  except  those  for  educational  and  charitable 
purposes,  shall  forever  be  subject  to  taxation  the  same  as 
property  of  individuals. — §  4,  Art.  XIII  of  Const. 

Thus,  the  same  rule  of  equal  and  proportional  taxation 
is  maintained  and  guarded  as  to  the  property  of  individ- 
uals and  corporations. 

From  the  foregoing  principles  and  decisions,  it  follows, 
that  an  act  of  the  general  assembly  taxing  the  property 
owned  by  citizens,  and  not  taxing  the  same  kind  of  prop- 
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erty  owned  by  corporations,  wliich  are  not  for  educational 
or  chaiital)le  purposes^  would  be  a  departure  from,  and  in 
violation  of,  the  constitution.  Hence,  we  can  very  properly 
contend  that  the  entire  act  is  void  and  unconstitutional, 
inasmuch  as  it  provides  tliat,  after  its  passage,  the  proj^erty 
of  railroatl  companies,  with  a  small  exception,  shall  be 
taxed  for  State  purposes  only ;  and,  being  an  amendment 
of  the  general  revenue  law,  the  original  provisions  of  the 
law  are  still  in  force,  and  counties  still  have  the  riglit  to 
tax  the  property  of  railroad  companies  for  county  pur- 
poses. 

Tlie  langui^e  of  the  constitution  is,  "  aU  taxes  levied  on 
property  in  this  State"  <fec.  This  is  a  limitation  upon  the 
aBBessment  of  taxes  for  county  purposes,  as  well  as  for 
State  purjjoses.  It  extends  to  all  taxes  in  this  State.  As 
counties  can  levj'  taxes  only  by  authority  of  the  State  leg- 
islature, it  is  the  same  as  if  levied  by  the  State. — GUman 
V.  Sheboygan,  2  Black,  510 ;  Mayor,  ftr.,  of  Mobile  v.  Dar- 
gan,  Ex'r,  supra  ;  Hunsacker  v.  Wright,  30  111.  146 ;  Zanes- 
viUe  V.  Muskingum  County,  5  Ohio,  589. 

As,  then,  the  legislature  can  not,  by  a  positive  act,  con- 
stitutionally authome  a  county  to  levy  a  tax  Upon  the 
property  of  individuals,  and  exempt  the  property  of  rail- 
road companies,  so  it  can  not  release  railroad  companies 
from  a  county  tax  le\'ied  alike  upon  the  property  of  both 
under  a  constitutional  act ;  for  this  is  doing  indirectiy  what 
tiie  constitution  forbids  to  be  done  directly,  l^et  this  is 
what  is  attempted  to  be  done  by  the  second  section  of  the 
act  under  consideration.  If  constitutional  prohibitions 
can  be  thus  evatled,  they  are  powerless,  and  afford  no  pro- 
tection to  the  citizens. 

4.  This  second  section  is  unconstitiitional,  because  it 
deprives  the  county  of  a  vested  right.  It  is  conceded. that 
the  power  to  tax  is  not  a  vested  right,  and,  being  given  by 
law,  may  be  taken  away  by  law.  But  it  is  a  very  different 
question  from  the  mere  power  to  tax,  when,  by  virtue  of  a 
granted  power  to  tax,  that  power  has  been  exercised  by 
the  county,  a  tax  levied,  assessed,  and  the  day  of  its  pay- 
ment expired,  and  penalties  incurred  by  reason  of  non- 
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payment.  It  becomes  then  a  debt  due  to  and  vested  in 
the  county,  and  is  the  property  of  the  county.  The  cur- 
rent expenses  of  the  county,  repairing  its  public  buildings, 
erecting  bridges,  and  keeping  them  in  order,  and  for  all 
other  county  purposes,  have  probably  been  incurred  upon 
the  faith  of  this  tax ;  tax-assessor's  and  collector's  com- 
missions have  accrued,  and  this  kind  of  legislation  either 
takes  away  from  these  officers  these  commissions,  to  which 
they  have, a  vested  right,  or  leaves  the  county  liable,  and 
deprives  it  of  the  means  to  pay.  Has  the  legislature  the 
power  to  take  the  courthouse  of  a  county  and  give  it  to 
some  individuals  ?  If  this  tax  had  been  paid,  could  the 
legislature  have  taken  the  money  and  given  it  to  individu- 
als ?  A  county  is  a  corporation,  and  the  people  are  the 
corporators ;  it  is  authorized  to  hold  property  for  its  cor- 
porate purposes,  and  can  sue  and  be  sued.  When  its  cor- 
porate existence  ceases,  then  its  property  may  go  to  the 
State ;  but  so  long  as  its  corporate  existence  continues, 
then  the  State  can  not  take  away  its  property.  Yet,  by 
this  second  section,  the  legislature  has  taken  away  from 
the  county  the  county  taxes  levied  and  assessed  upon  the 
property  of  railroad  companies,  and  penalties  incurred  for 
the  year  1869,  and  given  it  to  the  railroad  companies  un- 
der the  disguise  of  a  release.  Thus,  this  case  strongly  U- 
lustrates  the  wisdom  of  that  provision  of  the  constitution 
which  declares  that  the  property  of  corporations  shall  be 
forever  subject  to  taxation  the  same  as  the  property  of  in- 
dividuals. 

5.  This  section,  and,  indeed,  the  entire  act,  is  class  legis- 
lation, which  is  opposed  to  the  genius  and  spirit  of  our  in- 
stitutions, and  the  theory  of  the  government,  and  the  prin- 
ciples of  our  constitution. 

All  the  prerequisites  of  the  law  in  making  the  sale  were 
complied  with.  If  not,  the  burden  is  upon  the  complain- 
ant to  prove  the  contrary. — Pamph.  Acts,  1868,  §  87, 
p.  324. 

If  there  be  personal  property,  it  does  not  avoid  this  sale. 
But,  if  it  did,  the  law  never  contemplated  such  personal 
property  as  a  train  of  cars  running  through  the  county  on 
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the  complainant's  track,  but  personal  property  located  in 
the  county.  That  the  rolling-stock  of  a  railway  is  a  fix- 
ture, see  Hill  on  the  Law  of  Fixtures,  §  61,  p.  46. 

The  recitals  of  the  decree  waive  all  questions  as  to  the 
vahdity  of  the  sale,  and  simply  require  the  complainant 
to  do  equity. 

B.  F.  SAFFOLD,  J.— The  appellants  filed  the  bill  to  re- 
move a  cloud  from  their  title  to  certain  property,  and  to 
cancel  a  deed  obtained  by  the  appellee,  Peebles,  under  a 
sale  of  the  property  made  by  the  tax-collector  for  the  pay- 
ment of  taxes  alleged  to  be  due  upon  it. 

The  complainants  aver  that  under  the  revenue .  law  of 
1868  they  were  liable  to  pay  a  stated  amount  of  State  and 
county  taxes  on  their  property  in  Bullock  county  for  the 
year  1869,  and  on  account  of  their  default  in  paying  ten 
per  cent,  damages  on  the  amount,  and  certain  costs  and 
fees  in  addition,  had  accrued  against  them  ;  that  the  gen- 
eral assembly,  by  an  act  approved  February  9, 1870,  remit- 
ted the  tax  due  to  the  county,  and  all  the  penalties  incurred, 
on  conditions  which  they  had  fully  complied  withi  But, 
notwithstanding  this  compliance,  and  against  the  protest 
of  the  complainants,  both  before  and  at  the  time  of  the 
sale,  the  tax-collector  had  sold  the  property  for  the  pay- 
ment of  the  tax  and  the  penalties  so  released,  and  the  de- 
fendant Peebles  had  become  the  .purchaser,  and  had  re- 
ceived a  conveyance  of  the  same  from  the  proper  officers. 
Peebles  had  notice  of  the  matters  alleged,  and  purchased 
not  for  himself,  but  for  the  county  of  Bullock.  The  pur- 
chase-money has  not  been  paid,  but  the  commissioners* 
court  ordered  the  county  treasurer  to  give  a  receipt  to  the 
tax-collector  for  the  amount. 

The  chancellor  held  the  act  of  February  9,  1870,  amend- 
atory of  the  revenue  law  of  1868,  to  be  unconstitutional, 
and  denied  the  relief  asked. 

It  is  claimed  that  this  act  violates  the  State  constitution 
by  encroaching  upon  the  pardoning  powder  vested  in  the 
executive  department,  (Art.  5,  §  11) ;  by  withdrawing  the 
property  of  a  railroad  corporation  from  taxation,  (Art  13, 
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§  4) ;  by  amending  an  act  without  containing  the  act  of 
section  so  re\dsed,  (Art.  4,  §  2) ;  and  by  depriving  the  county 
of  the  right  to  collect  the  tax  which  it  had  already  as- 
sessed. 

No  elaborate  argument  is  needed  to  dispose  of  these 
propositions.  The  power  of  the  governor  to  reprieve, 
commute  and  pardon  is  confined  to  offenses  for  which 
there  may  be  conviction  and  punishment.  The  non-pay- 
ment of  taxes  is  not  made  such  an  offense  by  any  law  of 
the  State.  The  money  penalty  for  the  default  is  only  an 
increased  taxation. 

The  property  of  the  corporation  is  not  exempted  from 
taxation.  The  State  has  only  exercised  its  admitted  power 
of  selection  and  reglilation  of  the  subjects  and  mode  of 
taxation,  in  a  way  peculiarly  wise  and  just.  The  road  bed 
and  rolling  stock  are  withdrawn  from  taxation  for  the  use 
of  the  counties,  because  one  is  a  highway,  and  the  other 
can  not  be  said  to  be  property  situated  or  belonging  in  any 
county.  But  both  are  taxed  for  the  use  of  the  State.  The 
tax  levied  on  these  by  tlie  counties  for  1869  is  remitted. 

A  vd^ted  right  which  it  is  not  competent  for  the  legisla- 
ture to  take  away  is  one  springing  from  contract,  or  from 
the  principles  of  the  common  law.  The  general  expendi- 
tures of  the  county  are  incurred  in  the  administration  of 
the  State  government,  and  to  meet  these  the  State  makes 
provision  in  its  general  revenue  laws.  The  beneficial  inter- 
est of  a  county  in  a  tax  collected  for  its  use  under  this  gen- 
eral law  is  nothing  more  than  its  share  of  a  public  fund 
apportioned  by  the  State  with  reference  to  wealth  and  pop- 
ulation. There  is  no  element  of  a  contract  about  it.  The 
remission  of  the  county  tax  did  not  impair  the  obhgation 
of  any  contract. 

The  only  amendment  of  the  revenue  act  of  1868  made 
is  the  revision  of  its  twenty-fourth  section,  which  is  set 
out.  The  revising  law  having  changed  the  former  one,  its 
second  section  merely  gives  the  change  a  retroactive  ef- 
fect. 

2.  The  jurisdiction  of  chancery  is  sustained  by  reason 
and  cogent  authorities.     The  company  remained  in  posses- 
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sion  of  its  property,  the  purchaser  makiiig  no  attempt  to 
assert  his  rights.  In  two  years,  the  right  of  redemption 
might  be  lost  The  invtdidity  of  the  sale  was  not  appa- 
rent from  the  conveyance,  and  the  proofs  of  it  might  be 
lost  by  time.  In  tlie  meanwhile,  a  cloud  was  cast  over  the 
title  of  the  complainants  injurious  to  them,  and  significant 
of  trouble  in  the  future. — Smith  v.  Pearson,  24  Ala.  355 ; 
Hamilton  v.  Cummings,  1  Johns.  Ch.  R.  520 :  LUiot  v.  Pier- 
sol,  6  Peters,  95. 

The  decree  is  reversed ;  and  a  decree  will  be  entered  in 
this  court,  in  accordance  with  the  prayer  of  the  bilL 


SHARMAN  vs.  JACKSON. 

[action  OOmCKNOED  BT  OBIOIMAI.  ATTAOEDCXHT.] 

1.  Variance  between  writ  and  declaration,  or  compleUnt ;  how  taken  advan- 
tage of,  and  when  ttnmaterial. — A  departure  in  the  declaration  (or  com- 
plaint) from  the  writ  (or  summons)  by  which  the  action  is  com- 
menced, or  a  variance  between  the  two,  can  not  bo  taken  advantage  of 
by  demurrer  :  a  motion  to  strike  the  declaration  (or  complaint)  from 
the  files  is  the  proper  remedy  in  such  case  ;  and  the  motion  should 
never  be  granted,  unless  there  is  a  material  variance,  amounting  to  a 
radical  departure  :  a  mere  variance  in  the  amount  of  the  debt  claimed 
is  immattirial. 

2.  Statute  of  fraudt,  aa  to  promiee  to  anmeer  for  debt,  4^  of  another. 
Where  an  admiuistrator  has  advanced  money  and  necessaries  to  an  in- 
fant di8tribnt«c,  and  claims  an  allowance  for  the  same,  as  against  her 
distributive  share,  on  final  settlement  of  bis  aoooants  ;  a  promise  by 
her  guardian,  present  and  representing  her  on  the  settlement,  that  if 
the  administrator  "  would  withdraw  said  claim,  and  not  insist  on  the 
aIlowauo«  of  a  credit  for  the  same,"  he  would  pay  it  when  certain  lands 
belonging  to  the  infant  were  sold,  or  when  the  purchase-money  for 
them  was  collected,  is  a  promise  to  answer  for  the  debt,  Ao.  of  another, 
(Revised  Code,  §  1862,)  and  is  void  if  not  reduced  to  writing. 

3.  General  charge  on  evidence  when  conflicting. — In  an  action  on  a  verbed 
promise  to  pay  a  sum  of  money  on  a  future  day,  if  the  evidence  is 
conflicting  as  to  the  day  fixed  for  the  payment  (i.  e,  whether  it  was  to 

22 
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be  paid  on  the  happening  of  an  event  which  occurred  before,  or  of  an- 
other event  which  happened  after  the  commencement  of  the  suit, )  a 
charge  which  authorizes  the  jury  to  find  a  verdict  for  the  plaintiff, 
without  reference  to  the  decision  of  this  question  of  fact,  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Macon. 
Tried  before  the  Hon.  Robert  Dougherty. 

This  action  was  brought  by  Harriet  Jackson,  against 
Thomas  S.  Sharman  ;  and  was  commenced  by  original  at- 
tachment, sued  out  on  the  5th  day  of  December,  1859,  on 
the  ground  that  the  defendant  was  a  non-resident,  and 
was  indebted  to  the  plaintiff  in  the  sum  of  two  hundred 
and  twenty-two  dollars.  A  complaint  was  filed  in  the 
cause  at  the  Fall  term,  1866,  in  these  words  :  "  The  plain- 
tiff claims  of  the  defendant  three  hundred  dollars,  due  by 
account  on  the  1st  day  of  January,  1859 ;  also,  two  hun- 
dred and  twenty-two  dollars  due  by  defendant  for  money 
loaned  by  plaintiff  to  defendant  on  the  1st  day  of  January, 
1858 ;  also,  three  hundred  dollars  due  on  an  account  stated 
between  plaintiff  and  defendant  on  the  1st  day  of  Janu- 
ary, 1858 ;  also,  three  hundred  dollars,  for  goods,  wares, 
and  merchandise  sold  by  plaintiff  to  defendant  on  the  1st 
day  of  January,  1859  ;  which  several  sums  of  money,  with 
the  interest  thereon,  are  still  due  and  unpaid."  The  de- 
fendant craved  oyer  of  the  writ  of  attachment,  and  de- 
murred to  the  complaint,  and  to  each  count  separately,  on 
the  ground  that  there  was  departure,  or  fatal  variance,  in 
the  description  of  the  cause  of  action  stated.  The  court 
overruled  the  demurrer,  and  the  defendant  then  pleaded 
the  general  issue,  and  the  statute  of  frauds ;  on  which 
pleas  issues  were  joined,  and  a  trial  had. 

"  On  the  trial,"  as  the  bill  of  exceptions  states,  "  the 
plaintiff  introduced  proof  conducing  to  show,  that  the  de- 
fendant was  the  guardian  of  one  Jane  Ward,  by  appoint- 
ment from  a  court  in  Georgia  (having  jurisdiction),  where 
said  defendant  resided  ;  that  said  defendant's  ward,  while 
still  a  minor,  married  a  minor,  and  moved  into  the  county 
of  Macon,  Alabama  ;  that  one  W.  S.  Jackson  (plaintiff's 
witness  ?)  became  guardian  of  said  minor  while  in  Macon 
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county,  by  appointment  of  the  probate  court  of  said 
county,  and  was  such  guardian  at  the  time  of  the  allied 
promises  by  the  defendant  hereinafter  mentioned;  that 
wliile  the  said  Jane  Ward  and  her  husband  were  thus  re- 
siding in  Alabam;!,  and  while  said  W.  S.  Jackson  was  thus 
acting  as  her  guardian,  the  plaintiff,  who  was  the  adminis- 
tratrix of  William  Jackson,  of  said  county  of  Macon,  de- 
ceased, (in  whose  estate  said  Jane  Ward  was  entitled  to  a 
distributive  share,)  made  certain  payments  for  her,  part  of 
which  wore  for  necessaries,  and  which  amounted,  in  the 
aggregate,  to  the  sum  of  two  hundred  and  twenty-two  dol- 
lars ;  that  the  said  plaintiff,  on  the  final  settlement  of  said 
estate,  asked  a  credit  for  such  advancements,  as  against 
said  Jane  Ward ;  to  which  the  defendant  objected,  he  be- 
ing her  father-in-law  and  guardian,  and  representing  her 
personally  on  said  settlement ;  that  the  said  plaintiff  then 
asked  to  continue  the  settlement,  for  further  proof  ;  that 
the  defendant  mentioned,  during  the  controversy  which 
then  arose,  that  his  said  ward  had  some  lands  in  Macon 
county,  which  would  be  for  sale,  as  she  had  moved  back  to 
Geoi^a,  and  that  if  the  plaintiff  would  not  insist  upon  a 
continuance,  and  would  withdraw  said  claim,  and  not  in- 
sist on  a  credit  for  the  same,  that  then,  when  said  lands 
were  sold,  (as  understood  by  one  witness,)  or  when  the 
purchase-money  for  the  lands  was  coUected,  (as  understood 
by  another,)  he  would  pay  plaintiff  the  amount  of  said 
ulaim ;  to  which  plaintiff  agreed.  The  proof  further 
showed,  that  the  above  promise  was  made  in  1859 ;  that 
said  Jackson  afterwards  resigned,  and  another  person  was 
appointed  guardian  in  his  stead ;  that  said  lands  were  sold 
in  November,  1859,  on  a  credit  'until  December  25,  1860 ; 
that  in  January,  1864,  about  $2,000  in  Confederate  treas- 
uiy-notes  was  coUected,  and  paid  over  to  said  defendant ; 
that  a  bill  was  filed,  before  said  payment  was  made,  to  sub- 
ject said  lands  to  tlie  payment  of  the  purchase-money; 
that  a  decree  of  sale  was  made  after  the  payment  of  said 
sum  of  money,  and  the  lands  were  sold  under  said  decree, 
in  September  last,  to  pay  the  balance  of  the  purchase- 
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money,  (about  $650,)  and  were  bought  at  the  sale  by  the 
defendant,  who  was  now  the  owner  of  the  same." 

"  The  foregoing  being  all  the  evidence  in  the  case,  the 
court  thereupon  charged  the  jury,  that  if  they  beheved, 
from  the  evidence,  that  the  defendant  promised,  under  the 
circumstances,  that  he  would  pay  the  debt  mentioned,  and 
that  the  plaintiff,  in  consideration  of  such  promise,  ceased 
to  press  the  voucher  for  allowance,  then  the  consideration 
was  sufficient  to  support  the  promise,  and  they  would  find 
for  the  plaintiff;  to  which  charge  the  defendant  excepted." 

The  overruhng  of  the  demurrer,  the  charge  given  by  the 
court,  and  the  refusal  of  several  charges  asked  by  the  de- 
fendant, (which  require  no  particular  notice,)  are  the  mat- 
ters now  assigned  as  error. 

Watts  &  Tboy,  with  George  W.  Gunn,  for  appellant. 
1.  The  promise  proved,  taking  the  view  of  the  evidence 
most  favorable  to  the  plaintiff'  below,  did  not  authorize  a 
recovery  under  any  one  of  the  common  counts  in  the  com- 
plaint.—4  Porter,  502  ;  10  Ala.  332. 

2.  The  defendant's  promise,  under  any  view  of  the  evi- 
dence, was  within  the  statute  of  frauds,  and,  being  verbal, 
was  void  on  that  account. — Righy  v.  Noriuood,  34  Ala. 
129 ;  3Iartin  v.  Black,  20  Ala.  309  ;  8.  C,  21  ih.  721 ; 
Broivn  v.  Barnes,  6  Ala.  694 ;  Click  v.  McAfee,  7  Porter ; 
Williams  v.  Sims,  22  Ala.  512. 

3.  The  evidence  was  conflicting,  as  to  the  time  when  the 
money  sued  for  should  be.  paid.  If  it  was  not  to  be  paid 
until  the  purchase-money  for  the  lands  was  collected,  the 
action  was  prematurely  brought.— i^ame^/  v.  Long,  9  Ala. 
Rep.  754. 

4.  No  matter  when  the  money  was  to  be  paid,  as  the 
evidence  was  conflicting  on  that  point,  the  charge  of  the 
court  was  erroneous. — Shep.  Digest,  pp.  459-60,  cases 
cited  in  sections  13  and  30. 

Clopton  &  LiGON,  contra. — 1.  The  variance  between  the 
attachment  and  the  complaint,  was  immaterial.     More- 
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over,  a  demurrer  does  not  lie  for  such  a  defect. — Roberts  v. 
Burke,  6  Ala.  348. 

2.  The  defendant's  promise,  according  to  the  proof,  was 
an  original,  and  not  a  collateral  undertaking. — Scott  v. 
Myatt  &  Moore,  24  Ala.  489 ;  Dates  v.  Starr,  6  Ala.  697 ; 
Oliver  v.  Hine,  14  Ala.  590 ;  Blount  v.  Hawkins,  19  Ala. 
Rep.  100. 

3.  The  charge  of  the  court  does  not  invade  the  province 
of  the  jury,  and  is  not  based  on  an  assumption  of  the 
facts.  It  is  based  on  the  hypothesis,  "  If  the  jury  beUeve 
from  the  endence,"  leaving  to  them  the  ascertainment  of 
the  facts.  "  Under  the  circumstances,"  as  the  words  are 
used  in  the  charge,  means,  whether  the  money  was  to  be 
paid  when  the  land  was  sold,  or  when  th§  purchase-money 
was  coUected,  that  being  the  only  point  on  which  there 
was  any  conflict  in  the  evidence.  The  plaintiff  was  enti- 
tled to  recover  in  either  contingency ;  for  the  land  was  sold 
before  the  attachment  was  sued  out,  and  the  money  was 
collected  bfefore  the  trial.  In  the  first  case,  it  was  an  at- 
tachment sued  out  to  recover  a  debt  already  due ;  in  the 
other,  to  recover  a  debt  not  due,  but  wliich  matured  be- 
fore the  trial.  The  charge  given,  therefore,  was  not  an  in- 
vasion of  the  province  of  the  jury,  nor  otherwise  errone- 
ous.— Henderson  v.  Mabry,  13  Ala.  713 ;  Williams  v.  Shack- 
d/ord,  IC  Ala.  318  ;  Carlisle  v.  Hill,  16  Ala.  398. 

.  PECK,  C.  J. — The  demurrer  to  the  complaint  was  prop- 
erly overruled.  We  know  of  no  authority  permitting  a 
demurrer  for  an  alleged  departure  in  the  complaint  from 
the  writ  of  attachment.  The  usual  remedy,  in  such  a  case, 
is  to  move  the  court  to  strike  the  complaint  from  the  files ; 
but  such  a  motion  should  not  be  sustained  unless  there  is 
a  total  variance — a  radical  departure. — Otis  v.  Thorn, 
18  Ala.  395 ;  Chapman  v.  Spenoe,  22  Ala.  688 ;  Smith  v. 
Wiley,  19  Ala.  216  ;  Morrison  v.  Taylor,  21  Ala.  797.  The 
alleged  doj)arturo,  in  this  case,  consists  of  an  unimportant 
variance  between  the  amount  of  the  debt,  as  stated  in  the 
writ  of  attachment,  and  that  stated  in  the  complaint. 
2,  The  statute  of  frauds  declares  every  special  promise 
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to  answer  for  the  debt,  default,  or  miscarriage  of  another 
person,  void,  unless  such  promise,  or  some  note  or  memo- 
randum thereof,  expressing  the  consideration,  is  in  writing, 
and  subscribed  by  the  party  to  be  charged  therewith,  or 
some  other  person  by  him  thereunto  lawfully  authorized  in 
writing. — Revised  Code,  §  1862.  Let  it  be  admitted,  that 
the  money  alleged  to  have  been  advanced  to  Mrs.  Ward  by 
the  appeUee,  plaintiff  below,  as  the  administratrix  of  W. 
Jackson,  created  a  debt  that  Mrs.  Ward  was  legally  bound 
to  pay,  or  that  might  have  been  charged  to  her  on  the  final 
settlement  of  said  W.  Jackson's  estate ;  (which,  however, 
on  the  evidence,  we  think  by  no  means  clear ;)  then,  the 
promise  of  the  appellant,  to  say  the  most  of  it,  was  a 
promise  to  pay  that  debt,  a  mere  special  promise  to  answer 
for  the  debt  of  another  person ;  and  as  it  was  not  in  writ- 
ing, is  declared  void  by  the  section  of  the  Revised  Code 
above  referred  to.  The  charge  given  by  the  court  is  clearly 
erroneous.  The  statute  of  frauds  was  pleaded ;  and  to 
sustain  that  charge,  on  the  evidence  in  this  case,  wiU  be 
utterly  to  disregard  the  plain  language  of  the  statute,  and 
to  permit  a  recovery  on  a  promise  to  pay  the  debt  of  a 
third  person,  even  without  any  cAddence  that  the  promise 
was  in  writing. 

3.  The  said  chaise  is  erroneous  for  another  reason. 
The  evidence  set  out  in  the  bill  of  exceptions  left  it  alto- 
gether uncertain  whether  the  alleged  promise  of  the  ap- 
pellant, to  pay  the  money  said  to  have  been  advanced  to 
Mrs.  Ward  by  the  appellee,  was  to  be  fulfilled  by  appellant 
when  the  lands  referred  to  were  sold,  or  when  the  pur- 
chase-money should  be  collected.  One  witness  understood 
the  promise  to  be,  that  appellant  would  pay  the  money 
when  the  said  lands  were  sold  ;  and  the  other  witness  un- 
derstood that  said  payment  was  to  be  made  when  the  pur- 
chase-money was  collected.  If  the  latter  witness  was 
correct  in  this,  then  the  suit  was  commenced  before  the 
cause  of  action  occurred,  as  it  appeared  by  the  evidence 
that  the  purchase-money  for  said  lands  was  not  collected, 
or  any  part  of  it,  until  some  years  after  the  suit  was  com- 
menced.   Considering  this  uncertainty,  (if  the  statute  of 
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frauds  had  not  been  in  the  way,)  the  court  aliould  have 
left  it  to  the  jury  to  determine,  whether  the  promise  was 
to  pay  when  the  lands  were  sold,  or  when  the  purchase- 
money  was  collected,  and  instructed  the  juiy  to  find  for 
the  plaintiff  or  defendant,  as  they  might  determine  this 
uncertain  question  of  fact. 

This  objection  is  not  avoided  by  the  fact,  that  the  suit 
was  commenced  by  attachment ;  true,  an  attachment  may 
be  sued  out  on  a  debt  not  due,  but  the  attachment  in  this 
case  itself  shows  it  was  issued  on  a  debt  then  past  due. 

The  judgment  is  reversed,  at  the  appellee's  cost,  and  the 
cause  is  remanded  for  further  proceedings,  <fec. 
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[AOnOM  BT  A88IONSB  AOAINST  A8SIOM0B  OF  PB0MIS80BT  KOTK,  UKDEB  SECTION 

2637  or  bkvibeo  codb.] 

1.  Special  plea,  demurrer  to :  when  not  error. — Id  an  action  of  debt  or 
amrnnpsit  by  the  assignee  against  the  assignor  of  a  promissory  note, 
if  the  general  issne  is  pleaded,  "with  leave  to  give  in  evidence  any 
matter  that  may  be  specially  pleaded,"  the  allowance  of  a  demurrer  to 
a  special  plea  involving  the  same  matter  settled  on  the  plea  of  the 
general  issne  so  pleaded  with  leave  as  aforesaid,  is  error  without  injury, 
if  error  at  all,  and  though  the  demurrer  may  have  been  wrongly  sus- 
tained, a  reversal  will  not  be  allowed  for  this  reason. 

2.  SuU  bjf  atsignee  against  aatignor  qf  promissory  note ;  tneaeure  <ff  dili- 
gence required  of.— la  such  a  suit,  all  the  diligence  necessary  to  bind 
the  assignor  is  such  as  the  statute  requires  ;  that  is,  the  maker  of  the 
note  most  be  sned  by  the  holder  to  the  first  term  of  the  court  at  which 
thifl  oan  be  done  after  the  note  Calls  due.  And  after  such  suit  is  so 
commenced  against  the  maker  by  thu  holder,  the  continuance  of  the 
cause  by  consent,  or  other  legal  delay  of  the  trial,  is  not  such  an  im- 
proper suspension  of  the  remedy  against  the  maker  as  will  dis<4iarge 
the  indorser. 

Appeal  from  Circuit  Court  of  Tuakaloosa, 
Tried  before  Hon.  W.  S.  Mudd. 
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This  suit  was  commenced  on  the  4th  day  of  January, 
1867,  and  the  complaint,  omitting  caption,  &c.,  was  as  fol- 
lows: 

"  1st.  The  plaintife  claim  of  the  defendant  two  hundred 
and  fifty  doUars,  as  the  assignees  of  a  bond  executed  on 
the  first  day  of  January,  1859,  by  one  James  Jackson,  pay- 
able to  S.  A.  M.  Wood  one  day  after  date,  for  two  hundred 
and  five  dollars  and  eighteen  cents,  and  by  said  S.  A.  M. 
Wood  assigned,  on  the  11th  day  of  September,  186Q,  to 
William  H.  Hays,  the  defendant,  and  by  him  assigned,  on 
the  1st  day  of  January,  1861,  to  the  plaintiffs,  upon  which 
suit  has  been  brought  according  to  law  to  charge  the 
maker,  and  judgment  obtained  thereon — execution  issued 
according  to  law,  and  returned  'no  property  found;' 
which  said  bond,  with  the  interest  thereon,  is  still  unpaid. 

"  2d.  The  plaintiffs  claim  of  the  defendant  three  hundred 
dollars,  as  assignees  of  a  bond  executed  on  the  17th  day 
of  February,  1860,  by  one  James  Jackson,  payable  to 
S.  A.  M.  Wood  on  the  1st  day  of  January,  1861,  for  two 
hundred  and  seventy-five  dollars,  and  by  said  S.  A.  M. 
Wood  assigned  to  William  H.  Hays  on  the  16th  day  of 
August,  1860,  and  by  said  William  H.  Hays,  the  defendant, 
assigned,  on  the  1st  day  of  January,  1861,  to  plaintiffs, 
upon  which  suit  has  been  brought  according  to  law  to 
charge  the  maker — ^judgment  obtained  thereon — execu- 
tion issued  according  to  law,  alid  returned  'no  property 
found ;'  which  said  bond,  with  the  interest  thereon,  is  still 
unpaid." 

To  this  the  defendant  (appellant)  pleaded  "  the  general 
issue,  in  short  by  consent,  with  leave  to  give  in  evidence 
any  matter  that  may  be  specially  pleaded."  Defendant 
also  filed  six  special  pleas.  Issue  was  joined  on  the  plea 
of  the  general  issue,  and  a  demurrer  sustained  to  each  of 
the  special  pleas.  No  further  notice  need  be  taken  of  the 
special  pleas,  as  in  the  opinion  of  the  court  all  of^the  de- 
fenses available  under  the  special  pleas  were  equally  avail- 
able under  the  plea  of  the  general  issue. 

It  appears  from  the  biU  of  exceptions,  that  suit  was 
brought  in  March,  1861,  against  Jackson,  the  maker  of  the 
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notes,  in  the  circuit  court  of  the  county  of  Lauderdale, 
where  he  resided,  it  being  the  first  court  to  which  such  suit 
could  be  brought,  but  the  court  to  which  the  writs  were 
returnable  convened  within  less  than  twenty  days  after  the 
commencement  of  the  suits.  Jackson  did  not  appear. 
Regular  terms  of  court  were  held  in  the  fall  of  1861,  twice 
in  1862,  and  also  in  1863,  and  also  in  September,  1865. 
Judgment  by  default  was  rendered  against  Jackson  at  the 
fall  term,  1866,  for  $480.18  debt,  and  $232.50  damages  by 
way  of  interest  and  costs,  and  execution  issued  thereon 
duly  returned  "no  property  found,"  April  6,  1866.  At 
the  September  term,  1865,  of  the  circuit  court,  plaintiffs' 
attorney  was  present,  and  could  have  taken  judgment.  At 
the  spiing  term  in  each  of  the  years  1862  and  1863  the 
cause  was  continued.  No  court  was  held  at  the  fall  term, 
1862,  nor  at  the  fall  term,  1863,  nor  at  the  spring  or  fall 
terms,  1864,  or  at  the  spring  term,  1865. 

This  was  substantially  all  the  e\'idence. 

Defendant  asked  the  following  chaises  in  writing : 

1.  "That  although  the  jury  believe  from  the  evidence 
that  the  plaintiffs  brought  suit  against  the  maker  of  the 
notes  as  required  by  statute,  and  to  the  proper  court,  yet 
the  endorsers  or  assignors  will  not  be  liable  unless  the 
plaintiffs  proceeded  with  due  diligence  to  take  judgment 
and  issue  execution  thereon  against  the  maker,  unless  they 
be  excused  by  one  of  the  statutory  excuses  mentioned  in 
section  1854  of  the  Revised  Code. 

2.  •'  If  the  jur}-  believe  that  plaintiffs  could  have  obtained 
judgment  at  the  fall  term,  1861,  of  the  circuit  court  of 
Laifderdalo  against  the  maker  of  the  notes  sued  on,  merely 
by  asking  for  said  judgment,  and  he  failed  to  do  so,  but 
continued  said  cause,  then  the  assignor  is  not  liable  in  this 
action. 

3.  "K  the  jury  believe  plaintiffs  brought  suit  on  said 
note  af;ainst  the  maker  in  Lauderdale  circuit  court  in 
March,  1861,  and  though  said  cause  wa«  not  defended,  that 
plaintiffs  did  not  take  a  judgment  against  the  maker  until 
March,  1866,  then  plaintiffs  can  not  recover  in  this  action. 
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4  "  If  the  jury  believe  the  evidence,  they  must  find  for 
the  defendant. 

5.  "That  if  the  jury  believe  plaintiffs  could  have  had 
judgment  and  execution  against  Jackson  at  either  of  the 
terms  of  the  circuit  court  held  in  Lauderdale  county  in 
the  years  1862-3-5,  and  that  the  suit  was  wholly  unde- 
fended, then  it  was  the  duty  of  plaintiffs  to  take  said  judg- 
ment and  issue  execution  thereon,  and  unless  he  did  so,  he 
can  not  recover  in  this  action." 

Each  of  these  charges  was  refused,  and  defendant  duly 
excepted. 

The  jury  rendered  a  verdict  for  the  plaintiffs  for  $997.00 
and  costs. 

The  refusal  to  give  the  charges  asked  is  now  assigned  as 
error,  and  also  that  the  amount  claimed  in  complaint  did 
not  authorize  the  finding  of  a  verdict  for  $997.00  and  costs, 
or  a  rendition  of  judgment  for  that  amount  on  the  verdict 
of  the  jury. 

S.  A.  M.  Wood,  and  Somerville  &  MoEachin,  for  ap- 
pellant.— The  plaintiffs  have  lost  their  recourse  against  the 
defendant,  Hays,  who  is  the  assignor  of  the  note,  and  he 
is  legally  released  from  all  habihty,  by  reason  of  the  laches 
and  want  of  due  diligence  on  their  part  in  prosecuting 
their  suit  against  the  maker. 

Sections  1851  and  1854  of  the  Revised  Code  being  in 
pari  materia,  are  clearly  to  be  construed  together.  And, 
as  to  the  purpose  of  their  enactment,  we  may  observe  of 
them  what  the  supreme  court,  in  Beese  v.  White,  2  Ala.  308, 
observes  in  reference  to  a  similar  statute  in  Aiken's  Digest, 
page  383,  §§  12, 16 :  "  These  matters  are  evidently  intended 
to  stand  in  the  place  of  demand  of  payment  from  the 
maker,  and  the  notice  to  the  endorser,  which  were  pre- 
viously required  by  the  law  merchant.  It  seems  to  have 
been  intended,  also,  to  estabhsh  a  fixed  and  definite  rule 
by  which  every  one  might  easily  know  his  own  Hability,  or 
enforce  his  claims  against  others." 

The  statute  clearly  contemplates  something  besides  the 
prompt , commencement  of  the  suit  at  the  "first  court," 


JANUABY  TERM,  1872. 339 

Hays  T.  Myrick  et  aL 

The  same  diligence  required  by  the  law  merchant  in  mak- 
ing demand  and  giving  notice,  is  required  here  in  "  bringing 
the  suit,  obtaining  tfie  juthjment,  and  issuing  the  execution 
thereon."  .. 

The  bringing  of  suit  would,  of  itself,  involve  something 
more  than  the  mere  issue  of  a  summons  and  complaint, 
without  the  words  of  the  statute,  but  the  latter  leaves  ns 
no  room  for  doubt  in  the  matter.  If  the  bringing  of  suit 
in  this  Umitcd  sense  is  all  that  is  required,  why  do  the  six 
enumerated  excuses  apply  as  well  to  "  obtaining  the  judg- 
ment and  issuuig  execution  thereon "?  Any  other  inter- 
pretation than  that  contended  for  leaves  section  1854  a 
dead  letter,  without  any  proper  legal  signification.  There 
are  six  excuses  for  not  bringing  suit  to  the  first  court ;  there 
are  the  same  six  excuses  for  not  "obtaining  the  judgment, 
and  issuing  the  execution  thereon,"  and  any  want  of  proper 
diligence,  or  a  failure  U\  do  one  of  these  co-ordinate  acts, 
applies  with  equal  force  to  the  others. 

How  would  it  comport  with  the  purpose  of  the  statute, 
or  correct  the  e\'ils  intended  to  be  cured,  to  hold  that  com- 
plainant could  bring  suit  to  the  first  court,  and  then  wait 
for  years  before  he  obtained  his  judgment,  issued  his  exe-  ^ 
cution,  and  secured  the  vltimaium  desired  of  "no  property 
found,"  as  a  proof  of  the  maker's  insolvency? 

There  is  an  identical  purpose  contemplated  in  the  old 
statute  aa  it  stood  in  Aikin's  Digest,  (p.  383,  §§  12, 16,)  and 
the  new  as  it  stands  now  in  sections  1851  and  1854  of  the 
Revised  Code.  This  difference  is  discernible,  that  the  re- 
quirements of  the  Code,  which  are,  in  reahty,  but  the  in- 
corix)ration  of  judicial  interpretations  of  the  other,  are  fau: 
more  stringent  in  the  exact  letter. 

Yet  the  supreme  court  has  interpreted  the  old  statute  of 
1828-30  in  a  manner  which  furnishes  us  a  key  to  any  doubt 
that  can  possibly  arise  on  the  point  we  are  considering. 

In  Bradford  v.  Bishop,  14* Ala.  621,  they  say :  "It  is  true, 
that  the  law  requires  no  other  evidence  of  the  insolvency 
of  the  maker,  than  the  commencement  of  the  suit  to  the 
first  term  to  which  it  can  be  properly  brought,  the  recovery 
of  judgment,  then  the  issue  of  execution,  and  the.  return  of 
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'no  property'  by  the  sheriff.  But  in  our  opinion,  due 
diligence  should  be  used,  not  only  to  recover  the  judgment, 
but  after  it  is  recovered,  to  have  execution  issued,  and  the 
return  of  '  no  property '  made  by  the  proper  o|&cer.  The 
statute  does  not  prescribe  at  what  time  execution  shall 
issue  after  the  rendition  of  judgment,  but  we  think  the 
spirit  and  intent  of  the  act  is,  that  the  indorsee  shall  use 
ordinary  dihgence  in  prosecuting  the  note  to  judgment, 
after  the  suit  is  commenced,  and  after  judgment  is  ren- 
dered, in  procuring  the  return  of  'no  property'  on  the 
execution ;  and  that  unreasonable  delay,  or  negligence,  in 
prosecuting  the  suit,  or  having  the  execution  returned  '  no 
property,'  will  discharge  the  indorser." 

This  case  was,  in  effect,  affirmed  by  the  same  court  in 
16  Ala.  770. 

It  is  an  important  fact,  that  the  letter  of  the  statute  in 
Aikin's  Digest,  required  nothing  :^'ther  than  that  the  suit 
should  be  "  brought  to  the  first  court  of  the  county  where 
the  maker  resides,  to  which  suit  can  be  brought." — Aik. 
Dig.  383,  §  12.  It  is  judicial  construction  which  applies 
the  principle  of  the  law  merchant,  that  the  doctriae  of  due 
diligence  prevails  in  every  step  of  the  act  that  is  to  fix  and 
settle  the  indorser's  or  assignor's  liability. 

It  is  clear  from  sections  1851  and  1854  of  the  Bevised 
Code,  that  the  plaintiffs  must  not  only  have  brought  suit 
against  the  maker  to  the  first  court  after  the  matmity  of 
the  note,  but  that  they  must  have  used  due  diligence  ia 
proceeding  to  obtain  judgment  and  issue  execution ;  other- 
wise, that  they  can  not  recover  in  this  suit  against  the  as- 
signor. 

2.  There  was  a  want  of  due  diligence  on  the  part  of  the 
plaintiffs  in  not  obtaining  judgment  ui  the  fall  of  1861,  in 
1862  and  1863,  during  which  period  five  courts  were  held. 

It  is  no  objection  that  these  courts  were  not  legal,  for 
the  plaintiffs  having  chosen  their  own  forum  of  litigation, 
are  estopped  from  urging  this  defense.  "  So  far  as  I  know," 
observes  Chief  Justice  Peck,  in  Poioell  v.  Boon  &  Booths 
43  Ala,  471,  "it  has  never  been  doubted,  that  if  a  party 
institutes  a  suit  ui  a  court,  and  prays  the  judgment  of  the 
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court  on  the  case  made  by  him,  he  thereby  admits  and 
acknowledges  both  its  comi)etency  and  jurisdiction.  There- 
fore, the  plaintiff  in  this  court  has,  on  the  record,  made  an 
admission  that  precludes  her  from  moving  to  set  aside  the 
said  judgment  on  the  ground  of  the  illegality  of  the  court, 
*  *  *   or  its  want  of  jurisdiction." 

Or,  supposing  the  court  illegal,  and  that  the  objection 
can  be  taken  by  the  party  selecting  the  forum  of  litigation, 
then  tliere  never  was  any  legal  suit  commenced,  no  legal 
service  of  the  process  on  the  maker  of  the  note,  and  hence 
no  such  legal  judgment  rendered  as  is  contemplated  by  the 
statute,  in  order  to  fix  the  assignor's  hability. 

In  short,  if  the  courts  held  from  1861-3  were  legal,  judg- 
ment ought  to  have  been  taken ;  if  illegal,  no  sufficient  or 
proper  *suit  was  ever  brought.  Either  "  horn  of  the  di- 
lemma "  defeats  the  right  of  recovery  here. 

3.  There  was,  again,  want  of  due  diligence  in  not  obtain- 
ing judgment  at  the  fall  term  of  the  circuit  court  in  1865. 
No  objection  can  be  urged  that  this  was  not  a  legal  court. 

The  case  was  not  defended ;  there  was  not  even  an  "  ap- 
pearance" on  tlie  part  of  the  defendant,  the  maker  of  the 
note.  Yet  judgment  was  not  taken,  but  the  cause  was  con- 
tinued. 

Is  this  a  release  of  the  assignor?  Is  it  a  want  of  that 
due  diligence  which  was  intended  to  be  required  by  our 
law-makers,  in  the  prosecution  of  the  maker  to  insolvency? 
See  3Iorr  v.  Smifli,  7  B.  M<mroe,  (Ky.)  189,  192.  In  that 
case,  it  is  held  that  "  a  delay  to  issue  execution  upon  (such) 
an  assigned  note  for  seven  days  after  it  might  have  issued, 
wholly  unaccounted  for,  is  a  forfeiture  of  recourse  against 
the  assignor." — p.  192. 

4.  There  are  several  adjudications  which  serve  to  ex- 
plain the  character  of  that  "due  diligence"  which  is  de- 
cided by  our  own  supreme  court,  in  Bnidford  r.  Bishop, 
siipra,  to  be  requisite  under  the  statute,  in  order  to  retain, 
without  forfeiture,  this  recourse  against  the  assignor. 

In  Perrin  v.  Bradmll,  3  Dana,  596,  it  is  held  that  "if 
an  assignee  of  a  note  omits  to  bring  suit  against  a  debtor 
\mtil  the  time  of  service  is  nearly  out,  and  then  the  process 
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is  not  served  in  time,  in  consequence  of  the  debtor's  ab- 
sence, the  ladies  will  prevent  the  ultimate  resort  to  the  as- 
signor." 

In  Bronaugh  v.  Scott,  5  Call.  78,  it  is  decided  that  "in 
order  to  charge  the  assignor  of  a  promissory  note,  the  as- 
signee must  bring  an  effectual  suit ;  a  suit  which  fails  on 
account  of  informsblity  in  the  proceedings,  is  not  a  suifi- 
cient  suit." 

In  Bishop  v.  Yeazle,  6  Blackf.  127,  a  delay  of  six  months 
in  issuing  execution,  unexplained  by  the  assignee,  was  held 
to  discharge  the  assignor  from  liability  on  the  assignment. 

AU  these  principles  of  the  law  merchant,  defining  what 
is,  and  what  is  not  due  diligence,  remain  in  full  force,  and 
the  party  plaintiff'  is  to  be  held  strictly  up  to  these  require- 
ments. The  only  excuses  for  a  failure  to  exercise  fhis  dili- 
gence in  every  step  of  the  prosecution  of  the  suit — whether 
in  the  issue  of  the  summons  and  complaint,  the  obtaining 
of  judgment,  or  the  issue  of  execution — are  found  in  sec- 
tion 1854  of  the  Code.  The  specific  enumeration  of  these 
six  excuses  is  an  exclusion  of  all  others  not  enumerated. 

It  is  not  contended  that  the  plaintiffs  have  brought 
themselves  within  the  letter,  or  even  the  spirit,  of  any  one 
of  these. 

We  contend,  further,  that  plaintiffs  can  not  recover 
against  the  assignor,  because  they  failed  to  bring  suit 
against  the  maker  of  the  note  in  time  to  obtain  judgment 
at  the  first  court,  and  do  not  allege,  or  sho\v^  any  excuse, 
for  not  doing  so.  The  letter  of  the  statute  (§  1851,  Rev. 
Code,)  requires  that  suit  be  brought  against  the  maker  to 
the  "first  court"  after  maturity  of  the  note.  This  view  is 
sustained  by  authority  directly  in  point:  Ferrin  v.  Brad^ 
well,  3  Dana,  51)7;  2  J.  J.  MarshaU,  (Ky.)  218. 

The  highest  sum  claimed  in  any  one  of  the  counts — that 
is  to  say,  $300 — is  all  that  can  be  recovered.  If  there  are 
two  separate  notes,  each  count  ought  to  have  claimed 
enough  to  cover  the  principal  and  interest  of  both  de- 
mands. 

There  certainly  can  be  no  recovery  of  any  larger  amount 
than  that  claimed  in  the  complaint.     The  first  count  claims 
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$250,  the  second  $300.  The  judgment  can  not  be  for  more 
than  $550,  or  the  sum  of  these  two.  It  is  for  $997,  or  $447 
more  than  what  is  claimed. 

If  the  judgment  of  the  circuit  court  is  not  reversed  and 
the  cause  remanded  on  other  assignments  of  error,  this 
court  will  at  least  correct  the  judgment  by  reducing  it  to 
the  projier  amount,  such  as  may  be  sustained  by  the  com. 
plaint. 

W.  R.  Smith,  and  Rice  &  Chiltgn,  contra. 

PETERS,  J.— No  notice  will  be  taken  of  the  special 
pleas  and  the  demurrers  thereto,  for  the  reason  that  the 
same  questions  arise  upon  the  plea  of  the  general  issue 
pleaded  with  leave  as  above  shown.  No  question  can  arise 
on  the  evidence  in  the  cause  that  may  not  be  determined 
Oh  that  plea.  And  as  all  the  evidence  introduced  on  the 
trial  is  set  out  in  the  bill  of  exceptions  and  several  charges 
asked  upon  them,  which  involve  a  consideration  of  the 
same  matters  as  are  pleaded  in  the  special  pleas,  which 
were  overturned  by  the  demurrers,  the  decision  must  be 
the  same,  whether  made  in  the  one  or  the  other  mode. 
And  if  tlie  allowance  of  the  demurrers  was  error  at  all,  it 
was  error  without  injury,  which  is  not  sufficient  to  justify  a 
reversal  for  that  cause. — Potoell  v.  Asten,  36  Ala.  140; 
B(x1(jer8,  AdmW^  v.  Brazeale,  34  Ala.  512 ;  Kannady  v.  Lam- 
bert, 37  Ala.  57;  Laivsan  v.  Hlchs,  38  Ala.  279. 

Then,  passing  by  the  demurrers  to  the  main  question  in 
the  litigation,  I  think  there  was  no  error  committed  in  the 
proceedings  in  the  court  lielow  as  shown  by  the  bill  of  ex- 
ceptions, which  would  entitie  the  appellant  to  a  reversal, 
notwithstanding  the  ingenious  and  able  ailment  of  the 
learned  counsel  for  the  appellant  in  this  court.  It  is  true, 
that  an  assignor  or  an  indorser  of  a  note  or  bill  is  by  the 
law-merchant  regarded  to  some  extent  as  the  surety  of  the 
maker,  who  is  to  be  regarded  as  the  principal  debtor. 
And  if  the  holder  of  the  note  or  bill  either  discharge  or 
improperly  suspend  his  remedy  against  the  maker,  the  as- 
signors and  indorsers  will  be  discharged.    This  is  a  general 
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rule  of  law  in  favor  of  mere  securities  which  applies  to  all 
contracts.— Smith  Merc.  Law,  268,  Hole.  &  Ghol.  ed.,  1847. 
But  this  principle  can  not  be  said  to  apply  in  this  case. 
There  was  no  evidence  of  any  improper  suspension  of  the 
remedy  which  the  law  did  not  permit.  The  maker  of  the 
notes  was  sued  to  the  first  term  of  the  court  by  the  holder, 
after  the  notes  fell  due.  This  fixed  the  assignor's  liability 
to  pay  the  notes,  in  the  event  they  were  not  paid  by  the 
maker,  and  upon  his  insolvency,  ascertained  in  the  manner 
prescribed  by  the  statute.  This  suit  is  in  lieu  of  protest 
and  notice  of  non-payment,  and  of  demand  on  the  maker, 
by  the  law-merchant.  It  was  intended  to  have  no  other 
effect. —  Goggin  v.  Smith,  Adm'r,  35  Ala.  683.  Here,  the 
evidence  introduced  by  the  plaintiffs,  on  the  trial,  fully 
sustains  the  allegations  of  the  complaint.  This  was  all  the 
dihgence  required  by  the  Code.  The  language  of  the  law 
is  this :  "  On  all  contracts  assigned  by  writing,  except  bills 
of  exchange,  or  other  instruments  and  notes  payable  in 
money  at  a  bank  or  private  banking  house,  when  the 
amount  due  is  over  fifty  dollars,  to  charge  the  indorser  or 
assignor,  suit  must  be  brought  against  the  maker  in  the 
county  of  his  residence  to  the  first  court  to  which  suit  can 
properly  be  brought  after  making  the  indorsement  or  as- 
signment; and  if  judgment  is  obtained,  execution  must  be 
issued  returnable  to  the  next  court  thereafter,  and  his  ina- 
bility to  answer  such  judgment  proved  by  the  return  of 
"no  property." — Rev.  Code,  §  1851.  To  fix  the  liability  of 
the  assignor,  the  first  step  is  to  bring  the  suit  against  the 
maker  within  the  proper  time.  After  this  is  done,  the 
progress  of  the  cause  in  court,  until  the  final  judgment,  is 
a  matter  wholly  within  the  control  and  discretion  of  the 
court.  Whether  a  cause  is  tried  or  continued,  is  a  matter 
of  discretion.  And  the  presumption  is,  that  the  continu- 
ance has  been  allowed  upon  sufiicient  showing. — -Lucas  v. 
Hitchcock,  2  Ala.  287.  And  that  which  has  been  done  in 
court  with  due  and  legal  dispatch,  can  not  be  said  to  be 
negUgence.  At  least,  it  can  not  be  said  to  be  such  negli- 
gence as  the  statute  forbids  in  this  case.  To  fix  any  other, 
would  be  legislation.     It  would  go  beyond  the  words  or 
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the  purpose  of  the  statute.  The  statute  above  quoted 
very  clearly  fixes  all  the  prerequisites  of  diligence  neces- 
sary to  bind  the  assignor.  This  court  can  neither  add  to 
these,  nor  diminish  their  number.  In  this  case,  the  proofs 
show  that  they  were  all  complied  with,  in  due  course  and 
process  of  law.  This  was  enough.-— Const.  Ala.  1867,  Art. 
I,  §  16;  Rev.  Code,  §  1851;  Bat^  v.  Byland,  6  Ala.  668. 

The  objection  that  the  verdict  in  the  court  below  was  for 
a  lai^er  sum  than  was  justified  by  the  claim  set  up  in  the 
complaint,  and  that  the  judgment  follows  the  verdict,  can 
not  be  made  for  the  first  time  in  this  court.  It  is  such  an 
error,  if  it  exists,  that  might  have  been  corrected  in  the 
court  below,  and  its  correction  ought  first  to  have  been 
sought  there. — Evans  v.  Bridges,  4  Port.  348 ;  S.  C,  Smith 
Cond.  221;  Moore  v.  Codidge,  1  Port.  280;  S.  C,  Smith 
Cond.  477. 

The  judgment  of  the  court  below  is  afl&rmed. 
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[PSnnOM  TO  8ST  ASIDE   BAIJt    OF  DXCKDKNt's  LANDS   TTNDBB  OBDKB  OF  PBO* 

BATK  COCBT. 

1.  Sale  of  decedent' $  real  estate  by  order  of  probate  court ;  juritdiction  of 
court,  and  validity  of  proceedingt.— The  case  of  Batcher  v.  Saicher't 
Adm'r,  (41  Ala.  26.)  which  this  court  approves  and  adheres  to,  decide* 
that,  nnder  the  act  of  February  7,  1854,  as  under  the  former  statutes, 
the  jurisdiction  of  the  probate  court,  to  order  a  sale  of  the  lands  of  a 
deceased  person,  attaches  on  the  filing  of  a  petition  by  the  adminis- 
trator, alleging  that  a  sale  is  necessary,  either  for  the  payment  of 
debts,  or  for  equitable  division  among  the  heirs  ;  and  that  when  the 
juri8(}iction  of  the  court  has  thus  attached,  mere  errors  and  irregular- 
ities in  the  proceedings  do  not  render  the  order  of  sale,  or  the  sale, 
absolutely  void. 

2.  Same;  ttifflciency  of  petition  in  description  of  land*. — Although  the 
statute  requires  that  the  application  for  the  sale  *'  must  describe  the 
lands  accurately,^'  (Revised  Code,  $  2222,)  and  although  the  lands 

23 
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must,  in  point  of  fact,  be  situated  in  the  county  ;  yet  an  imperfect  de- 
scription of  them  in  the  petition,  which  is  true  so  far  as  it  goes,  and 
which  may  have  been  amended  in  the  probate  court,  or  perfected  by 
the  aid  of  facts  judicially  known  to  the  courts,  is  not  fatal  to  the  valid- 
ity of  the  proceedings. 

3.  Judicial  notice  of  cities,  incorporated  totvns,  post-offices,  and  public 
lands,— The  probate  court  of  Barbour  county  may  take  judicial  notice 
of  the  facts,  that  Eufaula  is  an  incorporated  city  in  said  county  ;  that 
it  is  a  railroad  terminus,  and  the  location  of  a  post-ofiBce,  the  only  one 
by  that  name  in  the  State  ;  also,  the  boundaries  of  the  county,  and 
the  numbers  of  the  lands  within  its  limits,  as  described  in  the  records 
of  the  land-office  of  the  United  States. 

4.  Who  may  file  petition  to  set  aside  sale. — An  administrator  de  bonis  non 
may  make  application  to  the  probate  court  to  set  aside  an  order  of 
sale  and  sale  of  lands  belonging  to  his  intestate's  estate,  which  were 
made  on  the  application  of  the  administrator  in  chief  for  the  purpose 
of  equitable  division  among  the  heirs-at-law. 

Appeal  from  the  Probate  Court  of  Barbour. 
Heard  before  the  Hon.  H.  C.  Eussell. 

The  facts  of  this  case  are  thus  stated  in  the  opinion  of 
the  court,  as  delivered  by  Mr.  Justice  Peteks. 

"  The  facts  upon  which  this  cause  was  determined  in  the 
court  below,  are  briefly  these  :  On  the  7th  day  of  October, 
1859,  the  personal  representatives  of  the  estate  of  Thomas 
Flournoy,  deceased,  filed  their  appHcation  in  the  court  of 
probate  of  Barbour  county,  in  this  State,  for  an  order  of 
sale  of  the  real  and  personal  property  of  said  deceased 
for  the  payment  of  his  debts.  The  allegations  of  the  peti- 
tion are  sufficiently  formal,  except  it  does  not  appear  that 
there  is  any  positive  averment  that  the  lands  mentioned 
in  the  petition  are  situated  in  the  county  of  Barbour,  or  in 
the  State  of  Alabama.  Otherwise,  they  are  accurately  de- 
scribed by  the  land-office  designations  usual  in  the  public 
surveys  of  lands  in  this  State.  Evidence  was  taken  in 
support  of  this  appHcation,  in  conformity  with  the  statute  ; 
and  the  cause  was  heard  on  the  10th  day  of  Deceuiber, 
1859,  when  the  court  of  probate  made  a  decree  in  con- 
formity with  the  prayer  of  the  petition,  ordering  the  sale 
of  said  lands  for  distribution.  This  sale  was  ordered  to 
be  made  '  on  the  premises,  or  in  Eufaula.'  The  lands  were 
sold,  and  reported  to  the  court ;  the  sales  confirmed,  and 
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titles  ordered  to  be  made  to  the  several  purchasers.  Af- 
terwards, on  the  27th  day  of  August,  in  1870,  O.  R.  Flour- 
noj,  as  administrator  cle  bonis  non  of  the  estate  of  Thomas 
Floumoy,  deceased,  filed  his  petition  in  writing  in  the  court 
of  probate  of  said  county  of  Barbour,  prajing  that  the 
order  of  sale  of  said  lands  made  by  said  court  of  probate 
on  the  10th  day  of  December,  1859,  and  said  sales  made 
under  authority  of  the  same,  be  declared  void,  and  set 
aside.  On  the  hearing  of  said  last  named  petition,  the 
prayer  of  the  same  was  granted,  and  said  sales  were  de- 
clared void,  and  set  aside.  From  this  order  the  appellants 
bring  the  case  to  this  court  by  appeal,  and  here  assign  for 
error  the  order  of  the  court  below  declaring  said  order  for 
said  sales  to  be  void,  and  that  said  O.  R.  Floumoy,  as  ad- 
ministrator de  bonis  non  as  aforesaid,  had  no  right  to  make 
said  appUcation  to  set  aside  said  sales  and  said  order  for 
the  same." 

Jas.  L.  Puoh,  and  8.  H.  Dent,  for  appellant,  aigued  the 
case  orally  at  the  bar,  and  submitted  written  arguments, 
which  have  never  come  to  the  hands  of  the  Reporter ;  and 
an  "  additional  brief,"  which  was  printed,  and  from  which 
the  following  points  are  condensed,  was  afterwards  sub- 
mitted by  Mr.  PuQH. 

The  law  in  this  State  is  certainly  settled,  that  when  a 
petition  to  sell  a  decedent's  lands  is  filed  in  the  probate 
court,  by  an  administrator,  alleging  that  a  sale  is  necessary 
for  the  payment  of  debts,  or  for  distribution,  the  jurisdic- 
tion of  the  court  attaches  to  the  rem,  if  it  is  shown  to  be 
within  the  State ;  and  if  minors  are  interested,  the  juris- 
diction of  the  court  to  order  the  sale  depends  on  proof  by 
deposition,  taken  by  the  probate  court,  showing  tlie  neces- 
sity for  a  sale. 

1.  Does  it  sufficiently  appear  in  this  case  that  the  lands 
are  in  Barbour  county,  Alabama  ?  "  Allegations  of  import 
equivalent  to  those  required  by  the  statute,  will  sustain  ju- 
risdiction ;  and  in  determining  whether  the  allegations  are 
of  equivalent  import,  the  court  should  select  the  significa- 
tion of  words  favoring  the  vaHdity  of  the  order." — Satcher 
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V:  Satcher,  41  Ala.  40 ;  King  v.  Kent,  27  Ala.  542.  The 
petition  for  the  sale  shows  that  the  lands  were  city  lots  in 
Eufaula,  described  by  streets,  blocks,  and  numbers ;  and 
other  lands,  described  as  sections,  quarter-sections,  &c.,  by 
numbers  ;  and  the  proceedings  had  under  the  petition  show 
that  aU  the  lands  are  situated  in  Alabama.  This  court  ju- 
dicially knows,  and  said  probate  court  was  bound  to  know 
judicially,  that  Eufaula  is  an  incorporated  city  in  this  State, 
situated  in  Barbour  county;  that  city  lots  "in  Eufaula" 
are  in  Barbour  county;  that "  section  thirty-two,"  or  "  sec- 
tion thirty-three,"  or  any  other  subdivision  of  lands  which 
once  belonged  to  the  United  States,  and  which  are  em- 
braced in  the  public  records  and  maps  in  the  land-office  at 
Washington,  are  located  in  the  county  in  which  they  are 
in  fact  situated.  Moreover,  as  matter  of  fact,  the  lands  in 
controversy  are  in  Barbour  county,  and  are  so  alleged  to 
be,  both  in  the  petition  to  set  aside  the  sale,  and  in  the 
decree  setting  it  aside.  If  a  demurrer  had  been  interposed 
to  the  petition  for  the  sale,  on  account  of  the  imperfect  de- 
scription of  the  lands,  the  defect  might  have  been 
amended.  If  a  plea  had  been  interposed  to  the  jurisdic- 
tion of  the  court,  on  the  ground  that  the  lands  were  not  in 
the  county,  it  could  not  have  been  sustained. 

2.  The  petition  alleged  a  necessity  to  sell  for  the  pay- 
•ment  of  debts,  while  the  other  proceedings  in  the  case, 
with  the  proof  and  decree,  are  based  on  a  necessity  to  sell 
for  the  purpose  of  equitable  division ;  and  the  decree  itself 
recites  that  the  petition  also  went  on  that  ground.  "  The 
proceedings  on  which  the  action  of  the  probate  court  is 
founded,  are  usually  kept  on  separate  papers,  which  are 
often  mislaid  or  lost." — Florentine  v.  Barton,  2  WaMace, 
216.  The  petition  copied  in  the  transcript,  which  was  filed 
to  pay  debts,  might  have  been  amended,  so  as  to  allege 
that  the  necessity  to  sell  was  for  distribution ;  and  in  order 
to  uphold  the  vaUdity  of  the  order  and  sale,  this  court  will 
indulge  the  presumption,  that  the  recitals  in  the  order  are 
true ;  that  the  original  petition  must  have  been  amended, 
and  the  amendment  lost  or  mislaid. — 3Ioseley  v.  McGuire, 
45  Ala.  621.     It  is  important  to  observe  the  distinction 
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between  recitals  which  initiate  jurisdiction,  and  recitals  to 
support,  or  prevent  the  failure  of  jurisdiction,  which  has 
already  attached.  Facts  necessary  to  initiate  jurisdiction, 
must  be  alleged  by  the  pleader,  when  he  invokes  jurisdic- 
tional power,  or  calls  jurisdiction  into  exercise ;  but  facts 
which  the  court  is  chargetl  by  law  with  the  duty  of  ascer- 
taining, in  order  that  its  initiated  jurisdiction  may  not  be 
defeated,  are  conclusively  established  by  recitals  in  orders, 
decrees,  or  judgments  of  the  court.  In  the  first  case,  the 
recitals  are  not  judicial ;  in  the  second  base,  they  are. 

3.  The  most  important  question  in  the  case  is,  whether 
there  was  a  substantial  compliance  with  the  requirements 
of  the  5th  section  of  the  act  of  1854,  which  makes  the  au- 
thority of  the  court  to  order  a  sale  depend  upon  proof  of 
the  necessity  to  sell,  where  minora  are  interested.  The  at- 
tention of  the  court  is  particularly  invited  to  the  consider- 
ation of  this  question,  as  there  is  speculative  litigation  now 
pending  in  Barbour  county,  and  in  the  city  of  Eufaula,  in- 
volving property  to  the  amount  of  probably  half  a  million 
of  dollars,  which  has  been  induced  by  the  opinion  of  Judge 
Peters,  or  some  expressions  in  it,  in  the  case  of  Strick- 
land V.  Hodge  et  al. 

By  whom  is  the  proof  required  to  be  taken?  By  the 
probate  court.  How  must  it  be  taken  ?  By  "  depositions 
as  in  chancery  proceedings."  Why  taken  by  the  probate 
court  ?  Because  the  necessity  to  sell  must  be  shown  to 
that  court  by  that  proof ;  because  the  duty  of  taking  the 
proof,  and  of  passing  judgment  on  it,  is  expressly  enjoined 
on  that  court  by  the  law.  In  the  discharge  of  this  duty 
in  this  case,  the  probate  court  ap}X)inted  a  commissioner, 
and  issued  to  him  a  commission,  which  authorized  him  to 
take  the  answers  of  the  witnesses,  under  oath,  to  the  writ- 
ten interrogatories  which  were  annexed  to  the  commission. 
The  commissioner  certified,  that  he  took  the  depositions  of 
the  said  witnesses,  under  the  said  commission,  "  on  oath." 
The  probate  court  accepted,  and  passed  its  judgment  on 
the  proof  so  taken  ;  and  held  that  the  proof  was  taken 
"  as  in  chancery  proceedings,"  and  that  it  showed  to  the 
court  the  necessity  for  the  sale.    This  proof  was  taken  un^ 
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der  the  authority,  and  by  the  sanction,  of  the  court  whose 
duty  it  was  to  take  and  act  upon  it ;  it  was  taken  under 
oath,  legally  administered,  and  in  a  judicial  proceeding, 
and  was  pertinent  to  a  material  issue  in  that  proceeding ; 
and  it  would  have  been  perjury,  if  knowingly  and  corruptly 
false.  It  is  in  the  shape  of  written  depositions  to  written 
interrogatories,  all  of  which  appear  in  the  record  and  pro- 
ceedings of  the  probate  court,  in  support  of  the  recitals  of 
the  judge  himself  in  his  judicial  order.  Are  these  pro- 
ceedings absolutely  void,  because  the  record  does  not  show 
that  the  interrogatories  were  filed  ten  days  before  the  com- 
mission was  issued,  nor  served  on  the  guardian  ad  litem  for 
that  length  of  time,  as  required  by  the  rule  of  chancery 
practice  ?  In  other  words,  the  question  is  squarely  pre- 
sented, are  answers  of  witnesses,  imder  oath  legally  ad- 
ministered by  an  authorized  commissioner,  and  by  him 
certified  to  have  been  so  taken,  in  answer  to  written  inter- 
rogatories filed  with  the  judge,  and  by  him  annexed  to  the 
commission  which  he  issued,  and  the  action  of  the  probate 
court  thereon,  ratifying  the  action  of  the  commissioner, 
and  adjudging  the  proof  to  have  been  taken  as  in  chancery- 
proceedings,  and  to  show  the  necessity  for  the  sale, — are 
these  proceedings  a  substantial  compHance  with  the  re- 
quirements of  the  5th  section  of  said  act  of  1854  ? 

The  case  of  Satcher  v.  SatcJier,  41  Ala.  26,  is  the  first, 
and  the  only  well-considered  judicial  construction  of  the 
said  act  of  1854.  The  author  of  this  brief  was  of  counsel 
for  the  appellees  in  that  case,  and  he  well  knows  its  history 
from  the  judge  who  delivered  the  opinion.  The  case  was 
held  under  advisement  for  a  long  time,  and  the  opinion  of 
Chief-Justice  Walker,  which  was  finally  delivered  as  the 
opinion  of  the  court,  was  written  as  a  dissenting  opinion ; 
the  other  two  judges  holding,  that  the  word  "act,"  as  used 
in  the  5th  section,  meant  literally  the  whole  act,  and  made 
the  jurisdiction  of  the  court  depend  upon  a  compliance 
with  all  the  requirements  of  the  five  sections  contained  in 
said  act.  The  case  of  Johnson  v.  Johnson,  (40  Ala.  247,) 
was  decided  by  the  same  judges  who  decided  Satcher  v. 
Catcher  ;  and  in  that  case,  as  in  the  late  case,  two  of  the 
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judges  favored  the  construction  of  the  act  of  1854  above 
mentioned,  but,  knowing  the  mischief  which  would  be  pro- 
duced by  such  a  construction,  plainly  announced,  they 
purposely  left  the  matter  in  such  uncertainty  as  to  be  able 
to  escape  upon  more  mature  deliberation.  Hence  the  re- 
mark of  Chief-Justice  Walker,  in  Satcher  v.  Soldier,  that 
"  the  decision  in  Johnson  v.  Pynes"  (or  Johnson)  "  could  be 
sustained,  without  disturbing  any  principle  settled  in  Satcher 
V.  Satcher"  The  case  of  Johnson  v.  Johnson,  then,  must  not 
be  considered  as  an  authoritative  exposition  of  the  statute 
of  1854.  But,  even  if  it  were  so  considered,  the  record  in 
that  case  shows  that  there  was  no  commissioner,  and  no 
witness  sworn ;  and  further,  that  the  petition  was  to  sell 
*a  house  and  lot  in  Woodville,  Henry  county,'  which 
means,  of  course,  any  house  and  lot  in  said  town ;  and,  of 
course,  the  jurisdiction  of  the  court  never  attached,  as  to 
any  particular  house  and  lot.  The  case  of  Johnson  v. 
Johnson^  therefore,  is  not  to  be  considered  as  conflicting 
with  the  case  of  Satcher  v.  Saicher. 

"  The  jurisdiction  of  the  probate  court  appearing  on  the 
petition,  the  same  presumption  of  law  arises,  that  it  was 
rightly  exercised,  as  prevails  with  reference  to  the  action  of 
a  court  of  superior  and  general  authority." — Comstock  v. 
Crawford,  3  Wallace,  396.  "  The  evidence  of  the  neces- 
sity to  sell  was  to  be  determined  by  the  order  of  the  court, 
and  the  order  of  sale  declares  that  it  was  made  to  appear. 
This  necessity  was  the  jurisdictional  fact  If  a  court  of 
limited  jurisdiction  is  chained  with  the  ascertainment  of 
jurisdictional  facts,  and  its  proceedings  show  that  these 
facts  were  ascertained,  they  can  not  be  denied ;  because 
making  the  jurisdiction  of  the  court  depend  upon  a  pre- 
liminary fact,  implies  authority  to  ascertain  that  fact." 
Reynolds  v.  KirJdand^  44  Ala.  312 ;  citing  WyaiCs  Adm'r 
V.  Rambo,  29  Ala.  510. 

The  case  of  Saicher  v.  Satcfier,  which  has  been  cited 
approvingly  by  this  court  in  five  subsequent  decisions,  con- 
clusively settles,  upon  irresistible  reasoning  and  author- 
ity,— 1st,  that  a  proceeding  in  the  probate  court,  to  sell  the 
lands  of  a  decedent,  istn  rem  ;  2d,  that  the  jurisdiction  of 
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the  court  attaches,  when  a  petition  is  filed  alleging  a  statu- 
tory ground  of  necessity  to  sell;  3d,  that  a  compliance 
with  aU  the  requirements  contained  in  the  five  sections  of 
the  act  of  1851  is  not  necessary  to  the  validity  of  an  order 
of  sale  and  sale ;  4th,  that  nothing  required  by  the  first 
four  sections  of  that  act  is  jurisdictional,  or  necessary  to 
sustain  jurisdiction;  5th,  that  the  said  act  makes  no 
change,  "  which  affects  the  decisions  of  this  court,  as  to 
what  is  necessary  to  sustain  the  jurisdiction  of  the  pro- 
bate court  to  order  the  sale  of  lands  of  decedents"  ;  that 
"  those  decisions  are  eminently  rules  of  property,  and  ought 
not  now  to  be  disturbed" ;  6th,  that  the  validity  of  an  or- 
der to  sell,  in  such  case,  "  can  never  depend  upon  the  fact 
that  the  court  has  acquired  jui'isdiction  of  the  persons  of 
the  parties" ;  and  that  to  hold  otherwise  would  upset  the 
distinction  between  proceedings  in  rem  and  proceedings  in 
personam,  and  antagonize  rules  of  jurisdiction  universally 
recognized. 

The  distinction  between  proceedings  in  rem,  and  pro- 
ceedings in  personam,  is  well  stated'  by  Chief-Justice  Mar- 
SHALii,  in  Rose  v.  Hindy,  4  Cranch,  277  ;  see,  also,  2  Wal- 
lace, 216. 

Watts  &  Teoy,  contra. — 1.  The  main  question  arising  is, 
whether  the  probate  court,  in  1859,  acquired  jurisdiction 
by  the  petition  filed  on  the  7th  October,  1859,  to  order  a 
sale  of  the  lands  asked  to  be  sold.  We  say  that  the  alle- 
gations of  said  petition  did  not  give  the  court  jurisdiction 
to  act  in  the  premises,  and  that  the  administrator  de  bonis 
non  had  the  right  to  ask,  by  petition,  that  the  alleged  void 
order  of  sale  should  be  set  aside.  Whenever  any  court 
renders  a  decree  or  judgment,  which  it  has  no  jurisdiction 
to  render,  such  void  decree  or  judgment  may  be  set  aside 
at  any  time ;  and  it  is  proper  that  it  should  be  set  aside  by 
the  court  on  motion  of  any  person  having  an  interest. 
See  Johnson  v.  Johnson,  4Q  Ala.  247;  Summersett  v.  Sum- 
mersett,  40  Ala.  596. 

2.  The  courts  of  probate,  under  the  old  constitution  and 
laws,  were  courts  of  statutory,  limited,  and  special  jurisdic- 
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tion,  and  especially  as  to  their  powers  over  the  real  estate 
of  an  intestate.  The  statutes  gave  them  jurisdiction  to 
exercise  the  power  of  ordering  sales  of  real  property,  on 
application  in  writing  for  that  purpose,  setting  forth  the 
facts  on  which  the  court  has  the  right  to  act. — Rev.  Code, 
§§  2221-2.  If  the  court  were  to  make  an  order  of  sale  of 
lands  belonging  to  an  intestate,  without  such  written  ap- 
plication, the  sale  would  be  void.  And  so,  if  any  one  of 
the  facts  required  to  be  set  forth  in  such  application  to  au- 
thorize the  court  to  act,  be  omitted  in  the  application  or 
petition,  the  order  of  sale  based  on  such  defective  applica- 
tion or  petition,  would  be  equally  void.  It  is  clear  that  the 
court  can  not  acquine  jurisdiction  to  act,  until  the  juris- 
dictional facts  are  shown  in  the  application.  The  applica- 
tion containing  such  facts  is  the  very  ground-work  of  the 
jurisdiction  of  the  court. —  Wifjhtman  v.  Karsner,  20  Ala. 
457 ;  CorrCra  Court  of  Ruasdl  v.  Tarver,  25  Ala.  480 ;  La- 
mar V.  ComWs  Court,  21  Ala.  772  ;  King  v.  Kent,  29  Ala. 
552 ;  Wyatt  v.  Bambo,  29  Ala.  510 ;  Matheson  v.  HeariUy 
29  Ala.  210;  Pdtit  v.  Pettit,  32  Ala.  304  ;  Cam'rs  Court  v: 
Bmcie,  34  Ala.  463  ;  HaU  v.  Chapman,  35  Ala.  557-8. 

The  jurisdiction  of  the  court  must  appear  affirmatively, 
either  in  the  petition  or  appUcation,  or  certainly  in  the  or- 
der taking  jurisdiction  on  the  petition ;  and  facts  outside 
the  petition,  or  the  judgment  entry  made  on  the  petition, 
can  not  give  jurisdiction. — See,  especially,  HotoeU  v.  Ounn^ 
27  Ala.  663  ;  Douthit  v.  Mathews,  27  Ala.  272  ;  Wyatt  v. 
liamfto,  29  Ala.  510.  This  last  decision  is  a  review  of  all 
the  authorities  in  Alabama,  and  it  overrides  and  annuls  the 
decision  in  Wyatt  v.  Stede,  and  it  holds  that  there  can  be 
no  intendment,  or  presumption,  in"  favor  of  the  jurisdiction 
of  such  a  court,  in  the  exercise  of  ix)wer  to  sell  lands  be- 
longing to  an  intestate's  estate. 

Upon  the  death  of  an  intestate,  his  lands  descend  to  his 
heirs ;  and  the  title  of  the  heirs  must  there  remain,  until 
it  is  clearly  shown  that  such  title  has  been  divested  out  of 
them.  The  probate  court  can  not,  without  the  consent  of 
the  heirs,  divest  such  title,  unless  it  is  clearly  shown  that 
some  one  of  the  grounds,  on  which  the  statutes  authorize 
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the  court  to  act,  exists.  And  this  ground  must  be  affirma- 
tively shown  to  exist  on  the  record.  The  record  here 
meant  is  that  which  properly  belongs  to  the  record  of  such 
case,  to- wit,  the  petition  or  application,  and  the  judgment 
of  the  court  on  that  petition  or  application.  No  presump- 
tion can  be  indulged  against  the  owners  of  the  title  to  the 
property  ordered  to  be  sold,  for  the  purpose  of  sustaining 
the  decree  of  such  court.  The  presumption  is,  and  must 
be,  in  favor  of  the  owners  of  the  property,  viz.,  the  heirs, 
until  it  is  made  clearly  to  appear  that  some  power  is  au- 
thorized to  divest,  and  has,  under  such  authority,  divested 
legally,  the  rights  of  the  owners  of  the  property.  Espe- 
cially is  this  the  case  when  the  owners  of  the  property  are 
minors. 

8.  The  probate  court  never  could  acquire  jurisdictioja 
over  these  lands,  until  the  petition  showed  the  jurisdic- 
tional facts.  Now,  the.  first  jurisdictional  fact  to  be  shown 
is,  that  the  lands  asked  to  be  sold  were  within  the  juris- 
diction of  the  court ;  2d,  that  the  lands  sought  to  be  sold 
were  the  property  of  the  estate  of  the  deceased  at  the  time 
of  his  death,  i.  e.,  that  he  died  seized  and  possessed  of 
them  ;  and,  3d,  that  some  one  of  the  grounds  on  which  the 
probate  court  is  authorized  to  act  by  statute,  exists ;  i.  e., 
either  that  the  lands  could  not  be  equitably  divided 
amongst  the  heirs  of  the  intestate  without  a  sale,  or  that  a 
sale  is  necessary  for  the  payment  of  the  debts  of  the  in- 
testate ?  Unless  these  facts  all  appear  in  the  petition,  the 
court  can  never  take  the  first  step  to  order  a  sale.  That 
the  first  must  be  shown,  see  Kent  v.  King,  29  Ala.  542 ; 
Com'rs  Court  of  Russell  v.  Tarver,  25  Ala.  480  ;  CoUim  v. 
Johnson,  45  Ala.  548,  opinion  by  Justice  Petees.  That 
the  second  fact  must  be  shown,  see  Fettit  v.  Fettit,  32  Ala. 
288.  It  is  unnecessary  to  cite  authorities  to  support  the 
third  point. 

Now,  it  does  not  appear  by  the  petition,  or  in  the  judg- 
ment or  order  of  the  court  granting  the  sale,  that  the  lands 
lie  in  Alabama.  This  fact  must  appear,  either  in  the  peti- 
tion for  the  order,  or  in  the  order  of  sale.  It  appears  in 
neither.     Nor  does  it  appear  by  the  allegations  of  the  pe- 
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tition,  that  the  intestate  died  seized  and  possessed  of  the 
lands  ordered  to  be  sold.  The  language  used  is,  that  "  the 
following  comprises  the  whole  of  the  personal  as  well  as 
the  real  estate  of  said  Floumoy,"  viz :  (Here  follows  a  list 
of  personal  property  and  lands.)  Now,  we  submit,  that 
this  language  is  not  sufficient  to  show  that  the  intestate 
died  seized  and  possessed  of  the  real  estate,  or  of  such  in- 
terest therein  as  could  be  sold. — Pettit  v.  Pettit,  supra. 

4.  But  we  say  that  this  sale  was  void,  because  there 
never  was  any  petition  filed  setting  forth  that  the  lands 
could  not  be  equitably  divided  amongst  the  heirs  of  the 
estate. 

The  only  petitioh  which  appears  in  the  record  is  the  one 
filed  7th  October,  1859,  which  alleges  that  a  sale  of  both 
personal  and  real  estate  is  necessary  to  pay  the  debts  of 
the  intestate.  Was  there  any  other  petition  ever  filed? 
We  say  there  never  was.  Was  this  one  amended  ?  The 
counsel  for  appellants  say  that  it  was.  We  deny  this. 
These  questions  must  be  settled  by  the  record. 

Now,  if  the  court  will  look  at  the  order  of  sale,  it  will 
be  seen  that  the  judge,  in  reciting  that  a  petition  was  filed» 
states  that  it  was  filed  on  the  7th  of  October,  1859,  and 
that  it  was  so  entered  on  the  minutes  of  the  court  on  that 
day,  viz.,  the  7th  of  October,  1859.  Now,  this  language 
excludes  the  idea  that  any  petition  but  one  was  filed.  We 
see  the  one  filed  on  that  day,  and  that  sets  forth  the  ground 
for  the  sale,  that  a  sale  of  both  personal  and  real  estate 
was  necessary  for  the  payment  of  debts  of  tho  intestate. 
This  language  in  the  judgment  entry  of  the  order  of  sale^ 
also  excludes  the  idea  that  any  amendment  of  the  petition 
filed  the  7th  of  October  was  made.  The  record  nowhere 
shows,  or  alludes  to,  any  amendment  of  the  petition  filed 
on  the  7th  of  October,  1869.  In  the  absence  of  any  state- 
ment of  record  that  an  amendment  was  asked  for,  or  made 
to  the  petition  so  filed,  and  in  the  absence  of  any  allusion, 
in  any  part  of  the  record,  to  an  amendment  of  that  peti- 
tion, it  must  be  held  that  none  was  made.  What  then? 
That  the  judge  of  probate,  (in  the  order  of  sale,  when  re- 
citing what  had  been  done,  stating  that  the  petition  had 
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been  filed  on  the  7th  of  October,  1859,  and  that  an  entry 
on  the  minutes  was  made  that  day,)  when  he  states  in  this 
order  the  purpose  of  filing  the  petition,  misstated  it.  He 
refers  to  the  petition  filed  on  the  7th  of  October,  1859,  and 
states  that  an  entry  was  made  on  the  minutes  on  that  day 
of  the  filing  of  such  petition,  and  then  he  proceeds  to  state 
the  purpose  of  said  petition,  viz.,  "praying  an  order  of 
sale  of  the  same  for  the  purpose  of  division  among  the 
heirs  of  said  estate." 

5.  Again ;  even  if  we  could  conclude  that  there  was  an- 
other petition  filed,  (although  no  mention  of  such  thing  is 
made  in  any  part  of  the  record,)  that  petition  is  not  in  the 
record.  How  are  we  to  ascertain  what  was  in  that  peti- 
tion ?  By  the  judgment  entry  ordering  the  sale.  If  we 
look  to  it,  we  see  that  the  court  has  no  jurisdiction,  be- 
cause no  such  ground  is  there  stated  as  authorizes  the 
judge  to  take  jurisdiction.  The  only  language  used  in  this 
entry  is,  that  the  administrators  had  filed  a  petition  on  the 
7th  of  October,  1859,  "  praying  an  order  of  sale  of  same, 
for  the  purpose  of  division  among  the  heirs  of  said  es- 
tate." Now,  if  this  was  the  language  of  the  petition,  it  is 
clearly  not  sufficient  to  give  the  court  jurisdiction.  It  does 
not  allege  that  "  the  lands  can  not  be  equitably  divided 
amongst  the  heirs  or  devisees."  Unles^  these,  or  equiva- 
lent words,  are  inserted  in  the  petition,  the  court  does  not 
a,cquire  jurisdiction. —  Wyatt  v.  Ramho,  29  Ala.  510; 
Satcher  v.  Satcher,  41  Ala.  26.  But  we  say  that  there  was 
no  petition  alleging  that  the  lands  could  not  be  equitably 
divided  amongst  the  heirs  or  devisees ;  and  the  order  of 
the  judge  of  probate  being  thus  shown  to  be  made  with- 
out any  petition  alleging  such  jurisdictional  fact,  the  sale 
is  void. —  Wyatt  v.  Ramho,  supra. 

6.  There  was  no  proof  taken  as  in  chancery  cases,'  that 
the  ground  of  the  petition  actually  filed  was  true — the  one 
alleging  that  a  sale  was  necessary  to  pay  debts,  and  show- 
ing the  necessity  of  the  sale ;  and  the  sale  was  void  for 
this  reason.— Code,  §  2225  ;  Strickland  v.  Hodge  et  al.,  de- 
cided at  the  January  Term,  1871,  which  is  directly  in 
point. 
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We  contend  that,  since  tlie  statute  of  1854,  (the  5th  sec- 
tion thereof,)  which  is  incorporated  into  the  Code  as  sec- 
tion 2225,  the  sale  is  void,  unless  everything  required  by 
that  section  is  sho^vn  by  the  record  to  have  been  done. 
And  so  it  is  held  in  Stricklayid  v.  Hodge  et  al.,  mpra.  In 
Fields'  AdmWs  v.  GohMnj,  (28  Ala.  — ,)  it  is  held  that  the 
worst  of  such  matters  would  be  held  a«  mere  irregularis 
ties,  not  affecting  the  validity  of  the  sale  in  a  coUateral  at- 
tack. But  this  case  was  under  the  old  law.  And  this 
statute  was  intended  to  protect  the  rights  of  minors,  mar- 
ried women,  persons  non  compos,  <fec.  And  hence  a  differ- 
ent rule  must  now  be  held,  as  was  rightly  done  in  Strick- 
len  V.  Hodije  et  al.,  supra.  This  was  the  only  point  reaUy 
decided  in  Stricldand  v.  Hodge. 

Tlie  consequence  of  this  must  be  that  the  sale  of  the 
lands  was  ordered  by  the  judge  without  any  petition  ask- 
ing for  a  sale  of  the  lands  on  the  ground  on  which  proof 
was  taken.  The  witnesses  were  not  examined  to  establish 
the  ground  stated  in  the  petition,  and  do  not  prove  the 
ground  stated  in  the  petition.  The  necessity  for  the  sale 
is,  therefore,  not  shown  by  the  deposition  of  witnesses,  as 
in  chancery  cases.  The  record  shows  that  there  were  both 
minors  and  married  women ;  so  that  the  section  of  the 
Code  quoted  is  strictly  applicable,  and  it  declares  that 
every  order  of  sale,  and  sale  made  not  conforming  to  its 
provisions,  is  void,  and  not  merely  voidable.  It  may  be 
that,  under  the  old  law,  a  mere  failure  to  take  depositions 
as  in  chancery  cases,  showing  the  necessity  of  the  sale  al- 
leged in  tlie  petition,  would  be  a  mere  irregularity,  not 
rendering  the  order  of  sale  and  the  sale  void  ;  but  to  hold 
so,  after  this  statute  was  passed,  would  be  to  disregard  and 
ignore  the  positive  injunctions  of  the  statute. 

Again :  if  we  are  right  in  the  construction  of  the  record, 
the  case  stands  as  if  the  judge  of  probate  had,  of  his  own 
motion,  without  j^etition  in  writing,  had  testimony  taken 
and  ordered  a  sale  on  that  testimony.  Such  sale  w^ould, 
under  all  the  authorities,  be  void. 

7.  It  is  nowhere  shown  in  the  record,  that  the  interrog- 
atories were  filed,  and  a  service  on  the  parties  for  ten  days 
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before  the  commission  issued.  There  are  no  cross-inter- 
rogatories, and  no  notice  appears  ever  to  have  been  given 
the  heirs  of  the  intestate,  and  there  is  no  waiver  of  such 
notice. 

8.  The  heirs  of  the  intestate  were  never  notified,  in  any 
way,  that  the  lands  were  asked  to  be  sold  for  an  equitable 
division  amongst  them.  They  were  notified  that  a  sale 
would  be  appUed  for  for  the  purpose  of  paying  the  debts 
of  the  intestate. 

Can  the  rights  of  the  heirs  of  the  intestate  to  the  lands, 
the  title  of  which  had  descended  to  them,  be  taken  away 
without  any  notice  whatever  ?  Such  action  must  be  held 
whoUy  void  under  every  system  of  law. — McGurry  v. 
Hooper,  12  Ala.  823 ;  Summersett  v.  Summersett,  40  Ala, 
596.  The  contest  of  which  the  heirs  were  notified  never 
took  place,  and  they  have  never  had  any  day  in  court  as  to 
the  order  of  sale  which  was  made,  by  the  judge  of  pro- 
bate, without  any  petition  asking  for  a  sale,  on  the  ground 
on  which  he  made  the  order  of  sale. 

9.  The  statute  requires  that  the  judge  of  probate,  when 
he  makes  an  order  of  sale  of  lands  belonging  to  an  intest- 
ate, shall  designate  in  his  order  the  place  of  sale. — B«ev. 
Code,  §  2090.  In  Brown  v.  Brown,  (41  Ala.  215,)  this  sec- 
tion is  construed,  and  it  is  there  held  that  an  order  of  sale, 
which  did  not  designate  the  place  of  sale,  was  void.  "  No 
power  exists  in  the  administrators  to  select  the  place  ;  con- 
sequently no  legal  sale  can  be  made  under  the  decree." 
It  is  true  th&t  Brown  v.  Brown  was  decided  on  appeal  from 
the  order ;  but  the  above  language  could  not  have  been 
used  unless  the  court  held  the  order  of  sale  void.  The 
order  of  sale  in  this  case  leaves  it  discretionary  in  the  ad- 
ministrators to  seU  at  one  of  two  places  named. 

The  following  cases  show  clearly  that  the  administrator 
de  bonis  non,  if  the  sale  is  void,  as  we  contend,  has  the 
right  to  make  the  motion. — See  S wink's  AdmW  v.  Sviod- 
grass,  17  Ala.  656 ;  Samson's  AdmW  v.  Says  ExW,  24  Ala. 
184.  The  administrator  de  bonis  non  has  as  much  power 
over  the  estate  which  has  not  been  administered,  as  the 
administrator  in  chief.     It  wiU  certainly  not  be  disputed 
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that  the  administrator  in  chief  has  the  right  to  sue  for  real 
estate  belonging  to  his  intestate,  because  his  is  a  para- 
mount right  (at  law)  to  that  of  the  heirs,  whenever  it  is 
necessary  to  pay  debts  or  whenever  it  is  necessary  to  sell 
for  an  equitable  distribution. — Patton  v.  Crow,  26  Ala,  426. 
If  the  order  of  sale  and  the  sale  thereunder  were  void,  as 
we  contend,  it  is  as  though  no  order  of  sale  and  sale  had 
ever  been  made.  The  action  of  the  probate  court  was  a 
mere  nullity. — Summerset t  v.  Summersetf,  40  Ala.,  supra. 
And  if  so,  then  the  only  question  would  be,  whether  an 
administrator  de  bonis  no7i  has  not  the  right  to  petition  the 
probate  court  for  an  order  of  sale  of  lands  on  either  of  the 
grounds  stated  in  the  statute.  It  needs  no  further  argu- 
ment to  show  this.  The  administrator  de  bonis  non  has, 
then,  such  an  interest  as  authorized  him  to  make  this  mo- 
tion. 

But  there  was  no  such  objection  as  this  made  in  the 
court  below. 

11.  The  record  in  this  case  shows  no  exception  to  the 
action  of  the  court  in  setting  aside  the  sale. 

PETERS,  J. — This  proceeding  involves  but  one  ques- 
tion of  importance.  That  is  this  :  Are  the  allegations  of 
the  petition  for  the  order  of  sale  for  said  lands  sufficient  to 
give  the  court  of  probate  jurisdiction  in  the  case  made  in 
the  appUcation ;  or,  in  other  words,  does  the  petition  make 
any  case  at  all  ? 

This  must  depend  on  the  construction  of  the  statute  un- 
der authority  of  which  the  proceedings  in  the  court  of  pro- 
bate were  conducted.  This  statute  is  the  Code  of  Ala- 
bama, as  amended  and  altered  by  the  act  of  the  general 
assembly  of  this  State,  entitled  "  An  act  to  regulate  the 
sale  of  real  and  personal  property  by  executors  and  ad- 
ministrators," approved  February  7,  1854. — Pamph.  Acts, 
1863-54,  Act  No.  58,  p.  55. 

This  important  act  has  been  carefully  examined  by  this 
court,  and  construed ;  and  the  result  of  this  construction  is, 
that  "  mere  errors  and  irregularities  in  the  proceedings  do 
not  render  void  the  order  of  sale." — Satcher  v.  Saicher'a 
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AdmW,  41  Ala.  26.  Such  constructions  enter  into  the  law 
itself,  and  form  a  part  of  the  title  of  such  estates  as  de- 
pend upon  it ;  and  it  is  of  the  highest  importance  that 
they  be  adhered  to,  at  least  so  far  as  those  estates  are  con- 
cerned, which  have  grown  up  under  the  statute  so  con- 
strued. The  construction,  in  this  way,  necessarily  becomes 
a  part  of  the  law,  and  the  law  is  a  part  of  the  judgment 
of  the  court.— Ram.  on  Leg.  Judg.,  2  et  seq. ;  Gelpclce  v. 
The  City  of  Dubuque,  1  Wall,  175 ;  The  Ohio  Life  and 
Trust  Co.  V.  Debolt,  16  How.  432. 

The  above  mentioned  statute  enacts,  "  That  no  applica- 
tion for  the  sale,  for  any  purpose,  of  the  lands  of  deceased 
persons,  shall  be  acted  upon  by  any  judge  of  probate,  un- 
less Such  application  shall  conform  to  the  requirements  of 
section  1868  of  the  Code."— Pamph.  Acts,  1853-54, 
p.  55,  §  2.  The  section  of  the  Code  thus  referred  to  is  in 
these  words :  "  The  application  for  "that  purpose  must  be 
made  by  the  executor  or  administrator  ;  must  describe  the 
lands  accurately ;  and  give  the  names  of  the  heirs  or  de- 
visees, and  their  places  of  residence  ;  and  such  apphcation 
must  also  state,  if  any,  and  which,  of  such  heirs  or  devi- 
sees are  under  the  age  of  twenty-one  years,  or  married 
women,  or  of  unsound  mind." — Code  of  Alabama,  §  1868 ; 
Bev.  Code,  §  2222.  The  court  must  also  be  entitled,  in 
fact,  to  take  jurisdiction  of  the  persons  and  the  thing, 
which  are  to  be  affected  by  its  judgment,  before  its  pro- 
ceedings can  have  validity.  Without  this,  the  judgment  is 
void. —  Williamson  v.  Berry,  8  How.  495,  541,  et  seq. 

Here,  the  application  to  declare  the  order  of  sale  void, 
and  to  set  aside  the  sale,  shows  that  the  lands  were,  in 
fact,  within  the  jurisdiction  of  the  court.  But  it  is  con- 
tended that  the  court  of  probate,  being  one  of  special  ju- 
risdiction, the  averments  of  the  application  must  show  this 
fact.  This  is  not,  however,  the  language  of  the  law  above 
quoted.  It  requires  that  the  lands  shall  "  be  accurately 
described."  Jurisdiction  is  a  fact  that  may  be  put  in  issue 
by  a  plea.  If  the  right  to  take  jurisdiction  in  fact  exists, 
then  such  a  plea  would  be  of  no  avail.  It  could  not  be 
sustained.     The  apphcation  in  this  case  avers  aU  the  facts 
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required  by  the  Code,  and  the  description  of  the  lands,  if 
not  perfectly  accurate,  is  accurate  as  far  as  it  goes.  It 
■would  be  sufficient  in  a  deed,  and  possibly  in  a  wiU. 
Hawkins  v.  Hmhtnii,  45  Ala.  482.  Such  a  description  is 
sufficient  to  bring  the  subject  within  the  jurisdiction  of  the 
court.  The  description  may  have  been  corrected  and 
made  perfect  It  entitled  the  court  to  proceed.  This  was 
all  that  was  needed  to  give  validity  to  its  judgment,  when 
the  proper  parties  had  notice. — Comstock  v.  Crawford^ 
3  Wall.  396  ;  SatcJiRr  v.  S atelier's  Adm'r,  41  Ala.  26,  supra, 
and  cases  there  cited ;  Grignon  v.  Astor,  2  How.  319,  338. 

But,  besides  this,  the  court  of  probate  may  judicially 
take  notice  that  **  Eufaula"  is  an  incorporated  city  in  the 
countj'  of  Barbour,  in  this  State  ;  that  it  is  a  railroad  tor- 
minus,  and  the  location  of  a  post-office,  and  that  there  is 
but  one  post-office  so  named  in  this  State ;  and  conse- 
quently that  lots  situated  in  said  city  of  Eufaula  are  in  the 
county  of  Barbour,  and  in  the  State  of  Alabama. — Pamph. 
Acts,  1855-56,  p.  224,  No.  278 ;  Pamph.  Acts,  1869-70, 
p.  186,  No.  183;  Pamph.  Acts,  1832,  act  Dec.  18,  1832; 
1  Greenl.  Ev.  §  6.  It  may  also  judicially  know  the  bound- 
aries of  said  county,  and  that  said  county  includes  lands 
coming  within  the  land-office  description  of  the  lands  men- 
tioned in  the  petition  for  the  sale.  This,  although  very 
irregular,  and  very  careless,  is  sufficient  to  sustain  the  ja- 
risdiction  of  the  court. 

The  courts  of  the  State  exercise  one  branch  of  the  sov- 
ereign i>ower  of  its  government,  and  tlieir  authority  to  act 
is  called  their  jurisdiction. — Const.  Ala.  1807,  Art  III,  §  1 ; 
Art  VI,  §  1 ;  Const  Ala.  1819,  Art  U,  §  1 ;  Art  V,  §  1 ; 
Rev.  Code,  §§  660,  698,  74  ;,  790.  This  Is  but  an  agency 
appointed  by  the  people  for  the  common  good.  And  such 
irregularities  as  might  have  been  objected  to  in  the  pro- 
gress of  the  proceedings  in  tlie  court  below,  and  corrected 
there,  should  not  be  allowed  to  be  interposed  to  render  the 
action  of  the  court  itself  nugatory  and  injurious,  and  to 
deceive  and  betray  all  wh<i  have  necessarily  been  required 
to  rely  ujwn  the  instrumentality  of  the  court  I,  there- 
24 
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fore,  feel  strongly  urged  to  repel  such  constructions  of  the 
important  law  above  quoted,  as  shall  force  the  court  to  de- 
feat its  own  judgments,  when,  of  right,  the  jurisdiction  was 
clearly  justified  by  the  facts.  Here,  the  lands  sold  brought 
a  fair  j)rice  in  sound  funds,  which  have  doubtless  been 
properly  applied  to  the  legitimate  purposes  of  the  estate, 
or  have  gone  into  the  hands  of  the  heirs  and  distributees 
of  the  deceased ;  and  all  those  who  were  of  sufficient  age 
and  capacity  have  consented  to  the  sale  by  a  long  acqui- 
escence, and  it  does  not  appear  that  justice  can  be  done  to 
all  the  parties  by  a  re-sale. 

An  administrator  de  bonis  wow  has  such  an  interest  in  the 
estate  of  a  decedent,  whom  he  represents,  as  to  authorize 
him  to  make  an  application  in  the  court  of  probate  to  set 
aside  a  void  sale  of  the  lands  of  the  deceased,  made  by 
order  of  said  court. 

For  the  error  above  pointed  out,  the  judgment  of  the 
court  below  is  reversed,  and  the  cause  remanded,  and  the 
court  below  is  directed  to  dismiss  the  appellee's  petition  in 
that  court.  And  the  appellee  will  pay  the  costs  of  this 
appeal  in  this  court  and  in  the  court  below. 


LEHMAN,  DUER  &  CO.  vs.  MARSHALL. 

[TKOVEK   FOB   CONVERSION    OF   COTTON.] 

1.  Custom  ;  what  not  good. — A  custom  in  the  city  of  Montgomery,  among 
merchants,  factors  and  planters,  dealing  in,  or  buying  or  selling  cot- 
ton, that  warehouse  receipts  to  deliver  to  a  certain  person,  or  his  order, 
or  the  bearer,  the  number  of  bales  of  cotton  specified  in  said  receipts, 
are  transferable  by  delivery,  as  money  or  bank  bills,  without  any  in- 
dorsement, and  that  such  transfer  passes  the  cotton,  without  further 
inquiry  or  evidence  of  title  than  what  arises  from  the  possession  of 
such  receipts,  unless  notice  is  given  that  the  receipts  have  oeen  lost,  or 
got  into  the  hands  of  some  one  who  is  not  the  owner,  or  entitled  to 
hold  the  same,  is  not  a  good  custom. 

2.  Crop  ;  when  may  be  subject  of  mortgage.  — A  growing  crop  may  be  mort- 
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gaged,  and  when  matured  and  gathered,  if  not  before,  the  mortgagee 
ia  entitled  to  the  poBseasion,  and  may  maintain  eui  action  to  recover  it, 
or  its  Talae. 

3.  XoU  $eewed  by  wMrtgage ;  what  eontract  at  to  note  dott  not  destrotf 
i^!M  of  mortjfoge  at  teemritf  jornote. — A  contract  between  mortgagee 
and  mortgagor,  that  if  the  mortgagor  will  deliver,  in  the  name  of  the 
mortgagee,  at  a  warehouse  to  be  named  by  bim,  a  sufficieut  quantity  of 
cotton,  at  a  certain  number  of  cents  per  pound,  to  pay  the  note  secured 
by  the  mortgage,  the  mortgagee  will  accept  the  cotton  in  payment  of 
the  note,  does  not  destroy  the  legal  effect  of  the  mortgage  as  a  secu- 
rity for  the  note. 

4.  Wardutute  receipt  Jor  ootton;  tubjeet  to  order  of  ttorer,  or  bearer.— A. 
warehouse  receipt  for  cotton,  subject  to  the  order  of  the  person  in 
whose  name  the  receipt  is  given,  or  the  bearer,  is  an  admission  that 
the  ootton  belongs  to  such  person,  and  in  an  action  to  recover  the  cot- 
ton, or  its  value,  it  is  no  defense  that  it  has  been  shipped  and  sold  by 
direction  of  a  party  who  had  obtained  possession  of  the  receipt,  with- 
out indorsement  by  the  person  stated  to  be  the  storer  in  the  receipt, 
and  without  authority  from  him  to  dispose  of  the  same. 

£k  Uuturif  ;  who  only  can  set  np  de/ente  of. — The  defense  of  usury  can 
only  be  set  up  by  a  party  to  the  usurious  contract,  or  by  some  one 
having  an  interest  in,  or  prejudiced  by  the  same. 

d.  Witnett,  mi$9tatement  qf  fact  by;  when  jury  may  discredit  whole  tetti- 
mony  of. — It  is  the  province  of  a  jury  to  determine  the  credibility  of 
evidence,  and,  if  conflicting,  to  reconcile  it,  if  it  can  be  reasonably 
done.  If  a  fact  is  misstated  by  a  witness,  his  evidence  as  to  other 
matters  Is  not  to  be  altogether  rejected,  unless  the  jury  believe  the 
misstatement  was  wilfully  and  deliberately  made,  knowing  it  to  be 
untrue. 

Appeal  from  the  City  CJourt  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunningham. 

This  was  an  action  of  trover  brought  by  appellee  against 
appellants,  to  recover  damages  for  the  conversion  of  twenty- 
three  bales  of  cotton,  on  the  Ist  of  December,  1868. 

The  suit  was  commenced  on  the  8th  of  September,  1869, 
and  at  the  October  term,  1870,  there  was  a  jury  trial  and 
verdict  in  favor  of  the  plaintiff. 

From  the  bill  of  exceptions,  it  appears  tliat  G.  W.  Mar- 
shall, the  plaintiff,  on  the  5th  day  of  April,  1867,'Ioaned  to 
one  Hamuer,  and  McCoy  and  Turner,  jointly,  $1,300,  to 
enable  them  to  make  a  crop.  To  secure  this  loan,  the  bor- 
rowers jointly  gave  Marshall  a  mortgage'  on  some  {)ersonal 
property,  and  also  on  "  their  entire  crop  of  cotton  for  the 
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present  year."  The  mortgage  itself  does  not  show  where 
the  cotton  crop  was,  or  specify  any  land  upon  which  it  was 
to  be  grown ;  but  it  does  appear  from  the  evidence  that  the 
crop  which  was .  mortgaged  was  then  planted  on  a  planta- 
tion in  Elmore  county,  which  Hamner  rented  from  one 
Holtzclaw,  Hamner  retaining  and  cultivating  a  portion 
himself,  the  remainder  being  sub-let  to  McCoy  and  to 
Turner,  all  of  whom  cultivated  their  several  portions,  each 
on  his  own  account.  The  mortgage  was  duly  acknowledged 
and  recorded  in  Elmore  county  on  the  4th  day  of  May,  1867. 
There  was  evidence  that  in  the  fall  of  1867,  the  plaintiff 
agi'eed  with  Hamner,  McCoy  and  Turner,  if  they  would 
deliver  in  his  name,  at  any  warehouse  in  the  cities  of  Mont- 
gomery or  Wetumpka,  to  be  selected  by  him,  a  sufficient 
quantity  of  ginned  cotton,  at  eleven  cents  per  poimd,  to 
pay  said  note  and  interest,  he  would  accept  the  cotton  in 
payment  of  the  note,  to  which  they  agi-eed,  and  that  plain- 
tiff afterwards  directed  them  to  deliver  the  cotton  at  the 
warehouse  of  defendants,  in  the  city  of  Montgomery ;  that 
before  the  16th  of  December,  1867,  Turner  hauled  twelve 
bales  of  cotton,  six  for  himself  and  six  for  Hamner,  all 
marked  G.  W.  M.,  and  stored  them  in  the  warehouse  of 
defendants  in  the  city  of  Montgomery,  and  took  receipts 
from  defendants  in  name  of  plaintiff.  The  first  receipt 
was  as  follows : 
"Lehman,  Dure  &  Co.'s  Cotton  Waeehouse, 

Montgomery,  Ala. 


Marks.    INos 


G.W.M. 


W'hts, 


567 
574 
612 
512 
556 
555 


Ropes. 


Montgomery,  Dec.  5,  1867. 
Received  from  G.  W.  Marshall 
Isix  square  bales  of  cotton,  marks, 
&c.,  as  per  margin,  subject  to  liis 
order,  or  the  bearer  of  this  receipt, 
ion  paying  the  customary  expenses 
'and  advances. 


A.  W.  Williams, 
For  the  Proprietors." 
All  the  other  receipts  were  like  the  above,  except  as  to 
the  weights,  &c. 
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There  was  evidence  that  Turner  hauled  Hamner's  six 
bales  and  stored  them  as  aforesaid,  and  took  receipts  there- 
for as  aforesaid  by  Hamner's  direction,  and  stored  and  took 
receipts  for  his  six  bales  as  aforesaid,  to  comply  to  that  ex- 
tent with  the  agreement ;  and  that  Turner  delivered  the 
receipt  for  Hamner's  cotton  to  Hanmer,  and  the  receipt  for 
his  cotton  to  McCoy,  witli  instructions  to  dehver  it  to 
plaintiff;  that  Hamner  also  handed  the  receipt  for  his  six 
bales  to  McCoy,  to  be  delivered  by  him  to  plaintiff. 

It  was  also  in  evidence  that  McCoy  hauled  to  the  same 
warehouse  eleven  bales  of  cotton,  marked  G.  W.  M.,  and 
took  the  defendants'  receipts  therefor.  The  dates  of  all 
the  receipts  were  the  true  dates  of  the  deUvery  of  the  cot- 
ton, and  all  said  cotton  was  raised  on  said  plantation 
rented  and  planted  by  said  Hamner,  McCoy  and  Turner. 
There  was  evidence  that  McCoy,  on  the  16th  or  17tli  of  De- 
cember, 1867,  delivered  all  said  receipts  to  one  Blum,  then 
doing  business  in  the  storehouse  of  Loeb  <fe  Brother,  in 
the  city  of  Montgomery,  with  instructions  to  give  tliem  to 
Loeb  <fc  Brother,  and  that  the  cotton  should  be  shipped  to 
Lehman  Brothers,  New  York,  and  the  proceeds  go  to  the 
credit  of  Loeb  &  Brother,  and  that  the  cotton  was  accord- 
ingly, on  that  day  or  the  next  after  the  receipts  were  deliv- 
ered to  Blum,  shipped  by  defendants  to  Lehman  Brothers, 
New  York,  under  instructions  from  Loeb  <k  Brother,  and 
the  said  receipts  were  all  dehvered  to  tlie  defendants ;  tliat 
McCoy  took  a  receipt  of  some  character  relating  to  said 
cotton  from  Loeb  &  Brother,  and  offered  it  to  plaintiff, 
who  refused  it,  stating  that  he  wanted  the  warehouse  re- 
ceipts for  the  cotton,  and  tliat  McCoy  immediately  went  to 
one  of  the  firm  of  Loeb  &  Brother,  and  told  him  that  he 
wished  to  see  the  receipts  given  by  defendants — that  there 
was  some  error  in  tlie  receipt  given  by  Loeb  &  Brother, 
and  he  wished  to  compare  them — and  this  member  of  the 
firm  of  Ijoeh  <fc  Brother  got  tlie  receipts  from  defendants 
and  showed  them  to  McCoy,  who  put  them  in  his  pocket 
and  walked  off,  leaving  the  receipt  of  Loeb  &  Brother  on 
the  desk  in  their  store,  and  went  to  the  plaintiff,  and  deliv- 
ered all  the  receipts  of  defendants  to  plaintiff. 
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It  was  also  in  evidence,  that  about  the  5th  of  February, 
1868,  plaintiff  demanded  the  cotton  of  defendants,  produc- 
ing their  receipts  therefor,  and  defendants  went  to  Loeb  & 
Brother,  and  Loeb  <fe  Brother  told  defendants  not  to  settle 
for  the  cotton,  and  they  would  indemnify  defendants 
against  plaintiff's  claim,  and  defendants  refused  to  settle 
with  plaintiff. 

There  was  evidence  of  the  weights  of  the  cotton,  and 
that  at  eleven  cents  per  pound  it  did  not  quite  pay  the 
plaintiff's  note  and  interest.  The  value  of  the  cotton  at 
the  time  of  said  demand  was  proved. 

It  was  also  in  evidence  that  Lehman  Brothers,  New 
York,  sold  the  cotton,  and  paid  the  proceeds  through  the 
defendants  to  Loeb  &  Brother,  and  that  defendants  had 
notice  on  the  same  day  that  McCoy  carried  off  the  receipts 
from  Loeb  &  Brother  that  McCoy  had  so  carried  them  off. 

It  was  further  in  evidence,  that  another  note  bearing  the 
same  date,  and  written  on  the  same  piece  of  paper  as  the 
$1,300  note,  was  made  by  said  McCoy,  Hamner  and 
Turner  for  the  sum  of  $52,  and  there  was  evidence  that 
this  last  note  was  given  for  usurious  interest  on  the  loan  of 
said  $1,300,  but  on  this  question  of  usiuy  the  evidence  was 
conflicting. 

There  was  evidence  that  the  receipts  were  taken  back  by 
McCoy  on  the  same  day  that  he  delivered  them  to  plain- 
tiff, but  there  was  also  e"\ddence  conflicting  with  this, 
and  tending  to  prove  that  McCoy  did  not  get  them  back 
and  dehver  them  to  plaintiff  until  several  days  had 
elapsed. 

There  was  evidence  that  said  Holtzclaw,  before  the  de- 
livery of  said  twenty-three  bales  of  cotton  at  defendants' 
warehouse,  had  sued  out  an  attachment  in  Elmore  county 
against  Hamner  to  collect  his  rent,  and  that  a  branch  of 
said  writ  had  been  sent  to  Montgomery  county,  and  was 
in  the  hands  of  an  ofl&cer  in  the  city  of  Montgomery,  who 
was  watching  for  cotton  raised  on  said  plantation  to  levy 
said  writ  thereon,  and  while  said  writ  was  in  the  hands  of 
said  officer  in  said  city,  the  said  twenty-three  bales  were 
delivered  at  defendants'  warehouse,  and  that  said  Hamner 
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afterwards  compromised  Holtzclaw's  demand  for  rent  by 
delivering  to  him  twenty  bales  of  cotton,  six  of  which  were 
marked  G.  W.  M.,  and  this  compromise  was  made  previous 
to  the  Ist  day  of  January,  1868.  There  was  no  evidence 
that  the  plaintiff  had  anything  to  do  witli  the  marking  of 
last  said  six  bales  as  aforesaid,  or  knew  anything 
about  it. 

It  was  in  evidence  that  the  plaintiff  formerly  resided  in 
the  same  neighborhood  as  his  present  residence  in  Elmore 
county  ;  that  he  resided  there  for  fifteen  years  immediately 
preceding  and  imtil  just  after  the  war  in  1865,  when  he 
moved  to  Texas,  and  in  the  fall  of  1866  returned  and  set- 
tled where  he  now  resides ;  that  his  former  residence  was 
fifteen  miles  from  the  city  of  Montgomery,  and  six  miles 
from  the  city  of  Wetumpka,  and  planted  and  sold  cotton ; 
that  plaintiff  did  his  principal  business  and  trading  in  We- 
tumpka, and  still  does ;  that  duiing  the  period  of  his  said 
residence  before  the  war  he  was  frequently  in  Montgomery, 
and  on  one  occasion  before  his  removal  to  Texas  he  made 
a  bill  of  goods  with  Robinson  <fc  Wright,  merchants  in 
Monl4»omery,  and  brought  some  cotton  to  Montgomery 
and  got  Robinson  <fe  Wright  to  sell  it  for  him  and  pay 
themselves  from  the  proceeds;  and  this  transaction  of 
plaintiff  in  the  city  of  Montgomery  was  many  years  ago. 

It  was  in  evidence  that  plaintiff's  residence  since  his  re- 
turn from  Texas  had  been  in  Elmore  county,  about  fifteen 
miles  from  Montgomery  and  ten  miles  from  Wetumpka, 
and  that  ho  was  and  had  been  a  cotton  planter. 

It  was  also  in  evidence,  that  at  the  time  McCoy  delivered 
said  receipts  to  Blum,  McCoy  owed  Loeb  &  Brother 
$1,510.56,  Turner  owed  them  $3,187.47,  and  Hamner  owed 
them  $1,269.60,  besides  interest  on  these  sums. 

It  was  in  evidence,  that  the  neighbors  of  plaintiff  in 
1866  and  1867  traded  in  Montgomery  and  sold  their  cotton 
in  Montgomery. 

The  defendant  then  offered  evidence  tending  to  prove 
that  it  was  then,  and  had  been  for  more  than  twenty  years 
last  past,  the  common  and  general  usage  and  custom  of 
trade  in  said  city  of  Montgomery  with  mercUtuits,  factors, 
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and  planters  dealing  in  or  buying  or  selling  cotton  in  said 
city,  that  cotton  receipts  in  the  form  of  those  offered  in  evi- 
dence, agreeing  to  deliver  to  a  certain  person,  or  his  order, 
or  to  the  bearer  of  the  receipt,  the  number  of  bales  in  the 
receipt  specified,  were  transferable  by  delivery  as  money  or 
bank  bills,  without  any  indorsement,  and  passed  the  cotton 
specified  in  such  receipt  without  any  further  inquiry  or 
evidence  of  title  than  what  arises  from  the  possession  of 
said  receipt,  unless  notice  was  given  that  the  receipt  had 
been  lost,  or  had  got  into  the  hands  of  some  one  who  was 
not  the  owner,  or  entitled  to  hold  the  same. 

And  on  the  motion  of  plaintiff,  the  above  testimony  as. 
to  the  usage  and  custom  aforesaid  was  excluded  from  the 
jury ;  to  which  action  of  the  court  the  defendants  excepted. 
Upon  this  evidence,  as  shown  in  the  bill  of  exceptions,  the 
court,  on  motion  of  the  plaintiff,  excluded  from  the  con- 
sideration of  the  jury  all  the  evidence  which  had  been 
offered  to  prove  such  usage  and  custom  of  trade ;  to  which 
exclusion  the  defendants  excepted. 

This  was  the  substance  of  all  the  evidence  relating  to 
the  errors  assigned. 

The  plaintiff  asked,  among  other  charges  which  were 
refused,  the  following  charges,  which  were  given : 

"  1.  If  the  jury  are  satisfied  from  the  evidence  that  the 
plaintiff  lent  to  McCoy,  Hamner  and  Turner  thirteen  hund- 
red dollars,  and  they  gave  him  therefor  the  note  of  $1,300 
in  evidence,  and  that  to  secure  the  payment  of  said  note 
they  executed  to  him  the  mortgage  offered  in  evidence, 
and  said  mortgage  was  recorded  in  the  office  of  the  pro- 
bate judge  of  Elmore  county,  on  the  4th  day  of  May,  1867, 
and  the  cotton  stored  in  the  warehouse  of  defendants,  for 
the  conversion  of  which  this  suit  is  brought,  was  produced 
on  the  plantation  cultivated  by  the  makers  of  said  note 
and  mortgage  in  the  year  1867,  and  this  plantation  was 
situated  in  Elmore  county,  and  the  said  cotton,  the  subject 
of  this. suit,  was  dehvered  to  the  defendants  and  stored  in 
their  warehouse,  in  the  city  of  Montgomery,  in  the  name 
of  the  plaintiff,  then  the  title  to  said  cotton  was  in  plaintiff; 
and  if  the  said  cotton  was  shipped  by  said  defendants  to 


JANUABY  TERM,  1872,  969 

Lehman,  Darr  &  Co.  t.  Marshall. 

New  York  without  the  authority  or  consent  of  the  plaintiff, 
either  on  their  own  account,  or  on  account  of  Loeb  & 
Brother,  before  this  suit  was  brought,  the  plaintiff  is  en- 
titled to  a  verdict,  unless  they  are  satisfied  from  the  evi- 
dence that  by  some  act  of  tlie  plaintiff,  or  some  act  done 
by  his  authority,  this  title  was  divested. 

"  2.  If  the  jury  are  satisfied  from  the  evidence  that  the 
plaintifi'  had  a  title  to  the  cotton  for  the  conversion  of 
which  tliis  suit  is  brought,  under  his  mortgage,  and  it  waa 
agreed  between  him  and  the  makers  of  the  note  to  secure 
which  the  mortgage  was  made,  that  if  they  would  deliver 
in  his  name,  at  the  warehouse  of  defendants  in  Montgom- 
ery, a  sufficient  quantity  of  cotton  in  bales  to  pay  said  note 
at  eleven  cents  per  pound,  he  would  accept  the  same  in 
payment  of  said  note,  and  if  they  did  deUver  the  cotton  in 
plaintiff's  name,  as  agreed  on,  to  the  defendants  at  their 
said  warehouse,  then  such  delivery  vested  tlie  title  to  the 
cotton  so  delivered  in  the  plaintiff,  and  this  title  can  not 
be  divested  out  of  the  plaintiff,  unless  by  some  act  done  by 
him,  or  by  his  authority. 

"  3.  That  unless  the  jury  are  satisfied  from  the  evidence 
that  McCoy  delivered  the  cotton  receipts  to  Blum,  or  Loeb 
&  Brother,  by  the  authority,  or  with  the  consent  of  the 
plaintiff,  such  delivery  can  not  affect  the  plaintiff,  if  the 
title  to  the  cotton  was  in  the  plaintiff*. 

*'  4.  if  the  debt  of  the  makers  of  the  note  in  evidence 
was  in  fact  owed  by  them,  and  the  cotton  for  the  conver- 
sion of  which  this  suit  is  brought,  was  delivered  to  defend- 
ants at  their  warehouse,  by  said  makers,  to  pay  said  note, 
under  an  agreement  between  tliem  and  the  plaintiff  that 
he  would  receive  tlie  cotton  in  payment  of  said  debt,  and 
was  stored  in  the  name  of  the  ]ilaintiff,  and  the  receipts 
were  given  iu  his  name,  then  the  title  to  said  cotton  vested 
in  the  plaintiff,  and  the  terms  of  the  receipt  can'  not  au- 
thorize the  defendants  to  deliver  the  cotton  to  another  per- 
son, the  holder  of  the  receipts,  or  to  ship  the  cotton  to  the 
order  of  the  said  third  pei-sou,  unless  said  receipts  were 
delivered  to  the  said  third  person  by  the  authoi-ity  or  con- 
sent of  pUiintiff, 
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"  5.  That  the  possession  by  McCoy  of  the  two  receipts 
for  twelve  bales  of  cotton,  if  they  were  delivered  to  him 
by  Turner  to  hand  to  plaintiff",  and  the  possession  of  the 
other  receipt  for  eleven  bales  of  cotton,  unless  the  receipts 
were  delivered  to  him  by  the  plaintiff,  did  not  constitute 
McCoy  the  agent  of  plaintiff  to  dispose  of  said  receipts, 
or  any  of  them,  to  any  person,  or  for  any  purpose,  and  his 
delivery  of  said  receipts  to  Blum  for  Loeb  &  Brother,  or 
to  Loeb  &  Brother,  can  not  bind  the  plaintiff,  unless  the 
juiy  are  satisfied  fi'om  the  evidence  that  the  plaintiff  had 
authorized  McCoy  so  to  dispose  of  these  receipts. 

"  7.  That  in  the  matters  set  up  by  defendants  as  a  de- 
fense to  this  suit,  the  burden  of  proof  lies  on  the  defend- 
ants, and  the  jury  must  be  satisfied  from  the  evidence  that 
those  facts  rehed  on  as  defense  have  been  severally  estab- 
lished as  relied  on,  according  to  what  the  court  charges  are 
defenses  in  this  suit. 

"  10.  That  although  the  plaintiff  in  lending  the  money- 
secured  by  the  $1,300  note,~if  he  did  so  lend  it,  reserved  or 
took  usurious  interest  at  the  rate  of  16  per  cent.,  or  other 
rate,  this  fact  can  not  affect  the  rights  of  the  plaintiff  in 
this  suit,  and  can  not  be  considered  by  the  jury  by  itseK, 
or  in  connection  with  any  other  facts  of  the  case,  in  arriv- 
ing at  their  verdict. 

"  11.  If  there  is  any  apparent  conflict  in  the  testimony 
of  the  witnesses,  it  is  the  duty  of  the  jury  to  reconcile  this 
testimony  upon  any  hypothesis  they  believe  to  be  reason- 
able, but  the  law  will  attribute  to  a  witness  a  want  of  re- 
collection, or  mistake,  rather  than  a  deUberate  falsehood. 

"  13.  That  if  the  cotton  receipts  were  given  in  the  name 
of  the  plaintiff,  this  was  notice  to  Loeb  &  Brother  of  the 
claim  of  plaintiff  to  the  cotton,  if  Loeb  &  Brother  received 
those  receipts  at  the  time  of  the  receipt ;  and  if  Blum,  as 
the  agent  of  Loeb  &  Brother,  ordered  the  cotton  shipped, 
and  proceeds  to  go  to  Loeb  &  Brother,  and  they  received 
the  proceeds,  and  have  indemnified  the  defendants  against 
this  suit,  and  if  the  plaintiff,  at  the  time  said  receipts  were 
given,  had  the  title  to  said  cotton,  then  the  verdict  must  be 
for  the  plaintiff,  unless  they  are  satisfied  from  the  evidence 
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that  the  plaintiff,  by  some  act  done  by  him  or  by  his  au- 
thority, had  divested  himself  of  the  title. 

"  14.  If  the  jury  are  satisfied  from  the  evidence  that  the 
$1,300  note  in  evidence  was  given  for  a  loan  of  money  by 
the  plaintiff  to  that  amount,  and  that  the  mortgage  in  evi- 
dence was  given  to  secure  the  payment  of  said  note,  at  the 
time  of  its  date,  and  that  said  mortgage  was  recorded  in 
the  office  of  the  judge  of  probate  of  Elmore  countj-,  on 
the  4th  of  May,  1867,  and  that  the  cotton  for  the  conver- 
sion of  which  this  suit  is  brought,  was  produced  in  the 
year  1867,  on  the  plantation  planted  by  the  makers  of  said 
mortgage,  in  Elmore  coimty,  and  the  defendants  shipped 
said  cotton  to  New  York  without  his  authority  or  consent, 
then  the  plaintiff  is  entitled  to  a  verdict,  unless  the  jury 
are  satisfied  by  the  evidence  that  the  plaintiff  and  the 
makers  of  said  note  agreed  that  if  said  makers  of  said 
note  would  dehver  at  defendants'  warehouse,  in  Montgom- 
ery, enough  cotton,  at  eleven  cents  per  pound,  to  pay  said 
note,  the  cotton  to  be  stored  in  his  name ;  and  unless  they 
further  beUeve  from  the  evidence,  that  the  makers  of  said 
note  did  so  deliver  a  sufficient  quantity  of  cotton  to  pay 
said  note,  principal  and  interest,  but  if,  on  calculating  the 
principal  and  interest  due  at  the  Hme  of  the  delivery  of 
the  cotton,  and  the  value  of  the  amount  of  the  cotton  so 
delivered  at  eleven  cents  per  pound,  there  is  a  balance  still 
due  on  said  note,  no  matter  how  smaU,  the  plaintiff  is  still 
entitled  to  a  verdict,  unless  by  some  act  done  by  him,  or 
his  authority,  he  discharged  or  released  his  right  to  said 
cotton  as  held  by  him  under  his  said  mortgage. 

"  15.  That  although  a  witness  may  mistake  a  fact  in  his 
evidence,  yet  the  jury  are  not  bound  to  reject  his  testimony 
as  to  all  other  parts,  unless  they  believe  the  witness  has 
sworn  a  deliberate  falsehood  as  to  some  faci" 

To  the  giving  of  each  of  these  charges  defendants  ex- 
cepted. 

The  errors  assigned  are,  exclusion  of  the  evidence  of 
custom,  and  the  charges  given. 

Rice,  Chilton  <fe  Jones,  and  Judge  <fe  Holtzclaw,  for 
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appellants. — (Appellants'  brief  did  not  come  into  Reporter's 
hands.) 

Elmoee  &  GuNTEK,  contra. — Most  of  tlie  cases  in  whicli 
evidence  of  a  custom  has  been  allowed^ were  upon  mercan- 
tile contracts ;  but  even  in  those  cases,  parol  evidence  of  a 
custom  is  not  always  admitted.  If  it  "  can  be  heard  by 
the  court  consistently  with  the  rules  which  have  been  es- 
tabHshed  for  the  ascertainment  of  truth,"  then  it  wUl  be 
admitted.  If  the  terms  of  the  contract  are  all  expressed, 
and  have  a  plain  ascertained  meaning,  then  to  permit  evi- 
dence of  a  custom  would  violate  the  rule  that  parol  evi- 
dence shall  not  be  admitted  to  vary,  add  to,  or  explain  the 
written  contract. — Sampson  v.  Lindsay  &  Gazzam,  6  Port. 
123. 

In  the  case  of  the  schooner  Beeside,  in  2  Sumner's  Re- 
ports, Judge  Story  lays  down  the  rule  as  follows :  That  the 
appropriate  office  of  a  usage  or  custom  is  to  interpret  the 
otherwise  indeterminate  intentions  of  parties,  and  to  ascer- 
tain the  nature  and  extent  of  their  contracts  arising,  not 
from  express  stipulations,  but  from  mere  impHcations  and 
presumptions,  and  acts  of  a  doubtful  or  equivocal  charac- 
ter ;  and  he  denies  that  it  can  ever  be  proper  to  resort  to 
any  usage  or  custom  to  control  or  vary  the  positive  stipu- 
lations in  a  written  contract,  and  a  fortiori,  never  in  order 
to  contradict  them. — See,  also,  12  Ala.  349 ;  ib.  513 ;  17  Ala. 
744;  23  Ala.  420;  27  Ala.  77;  25  Ala.  472;  9  Ala.  566; 
28  Ala.  704;  32  Ala.  617. 

In  32  Ala.  621,  the  court  says :  "In  all  cases'  of  mercan- 
tile contracts,  which  are  partly  express  and  in  -waiting,  and 
partly  implied  and  oral,  a  distinction  is  estabHshed  on 
the  soundest  principles,  that  evidence  received  must  not 
be  of  a  particular  which  is  repugnant  to  or  inconsistent 
with  the  written  contract." 

In  Smith  &  Holt  v.  31oUle  Nav.  and  Mutucd  Ins.  Co., 
30  Ala,  167,  the  court  held  that  the  words  "  beginning  the 
adventure  upon  the  said  goods  and  merchandises  from  and 
immediately  following  the  loading  thereof  on  board  the 
said  vessel  or  boat  at  New  Orleans  aforesaid,"  could  not, 
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by  evidence  of  a  custom,  be  explained  to  mean  that  the 
risk  began  with  the  transpoi-tation  on  the  road,  and  before 
the  goods  were  put  upon  the  boat. 

So,  in  ThorjMi  v.  Stighie,  33  Ala.  330,  parol  evidence  was 
not  allowed  to  exphiin  that  the  words, "  the  said  house  is  to 
be  furnished  witli  ga«/'  as  used  in  the  lease,  meant  that 
the  landlord  should  apply  gas  fixtures,  and  not  that  he 
should  pay  for  tiie  gas  consumed. 

The  evidence  of  this  custom  would  either  have  varied 
the  contract  in  an  essential  particular,  and  was,  therefore, 
on  the  principles  above  educed,  properly  rejected,  or  the 
custom,  as  proposed  to  be  proved,  corresponded  with  the 
contract ;  and  in  this  latter  view  the  rejection  of  the  evi- 
dence was  without  injury  to  the  appellants,  and,  in  eith* 
view,  the  testimony  was  properly  rejected.  If  the  evidence 
was  admissible,  still  it  was  necessary  to  bring  home  to 
Marshall  notice  of  the  custom,  and  should  have  been  of- 
fered in  connection  with  proposed  testimony  to  charge 
Marehall  with  this  notice.  This  was  not  dofie,  and  there 
was  no  testimony  tending  to  bring  home  to  him  such 
notice.  He  had  but  one  transaction  prior  to  this,  in  cot- 
ton, in  the  city  of  Montgomery,  and  the  sale  of  this  was 
effected  by  his  creditor  for  him,  and  this  single  transaction 
occurred  many  years  ago.  His  general  dealings  while  he 
was  in  tlie  State  were  transacted  in  Wetumpka.  There 
was  no  evidence  of  any  dealings,  in  any  way,  by  him,  in 
Montgomery',  exce|)t  that  with  Robinson  &  Wright,  and  this 
comprised  a  single  bill  of  goods.  He  lived  fifteen  miles 
from  Montgomery,-  and  nearer  to  Wetumpka.  Knowledge 
of  the  custom,  by  him,  can  not  be  presumed.  It  was  not 
a  general,  but  a  local  custom.  In  Fulton  Ins.  Co.  v.  MUner 
et  al.y  23  Ala.  420,  the  parties  all  resided  in  the  city  where 
the  custom  prevailed,  and  were  presumed  to  contract  with 
reference  to  it.  "  If  the  usage  is  purely  local,  still  if  notice 
of  the  existence  is  brought  home  to  the  parties,  they  will 
be  bomid  by  it,  and,  iinless  otherwise  provided  in  the 
policy  itself,  it  will  form  a  part  of  the  contract  of  insur- 
ance," Ac.  If  the  party  who  is  sought  to  be  bound  by  the 
custom  does  not  reside  in  the  place  where  it  exists,  then 
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evidence  of  notice  to  him  of  the  custom  must  be  offered  to 
bind  him  thereby.  None  such  was  offered,  and  none  pro- 
posed to  be  introduced. 

The  receipts  were  given  in  the  name  of  Marshall,  and 
were  notice  to  all  persons  that  he,  or  some  one  for  him, 
had  stored  the  cotton  in  the  warehouse  of  appellants,  and 
that  the  cotton  so  stored  was  once  his  cotton,  and  that  the 
title  thereto  was  still  in  him,  unless  some  act  had  been 
done  by  him,  or  by  his  authority,  to  divest  him  of  that 
title,  and  that  the  possession  and  transfer  of  the  cotton  re- 
ceipts by  any  person  would  not  pass  Marshall's  title  to  the 
cotton,  unless  it  was  done  by  his  authority. 

The  effect  of  such  a  custom  would  be  to  deprive  the 
owner  of  his  title  to  cotton  if  the  receipts  should  be  stolen 
from  him.  It  is  no  answer  to  this,  to  say  that  the  owner 
should  give  notice  to  the  warehouseman  of  the  loss,  be- 
cause, if  the  receipts  passed  as  bank  bills,  the  first  man 
who  obtained  them  from  the  thief  would  be  the  owner,  and 
the  warehouseman  could  not  resist  his  claim ;  nor  would  a 
pubhcation  in  the  papers  be  sufficient,  because  the  thief 
might  dehver  them  before  the  papers  are  pubhshed. 

Independently  of  the  above  question,  under  the  evidence 
and  the  law,  as  charged,  the  appellee  was  entitled  to  a  ver- 
dict. 

The  evidence  shows  that  Hamner,  McCoy  and  Turner 
borrowed  $1,300  of  Marshall,  and  gave  him  their  note  and 
a  mortgage  on  their  crop  of  cotton,  then  planted  in  Elmore 
county,  to  secure  the  note.  The  mortgage  was  duly  re- 
corded. The  cotton  delivered  to  the  appellants  was  part 
of  the  cotton  crop  mortgaged.  This  cotton  was  not  re- 
moved from  Elmore  county  until  December,  and  at  the 
time  it  was  shipped  by  the  defendants,  was  covered  by  the 
mortgage ;  unless  by  ihe  agreement  made  as  to  the  dehvery 
at  tlie  warehouse,  between  Marshall  and  his  mortgagors, 
the  mortgage  was  discharged.  The  evidence  showed  this 
agreement  to  be^  that  if  they  would  deliver  to  appellants* 
warehouse  in  Montgomery,  cotton  enough,  at  eleven  cents 
per  pound,  in  appellee's  name,  to  pay  the  debt,  he  would 
accept  the  cotton  as  a  payment. 
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The  evidence  farther  shows  that  there  was  not  quite 
enough  cotton  delivered  to  pay  the  note.  Unless  the  note 
was  paid,  Marshall  had  a  right  to  refuse  the  cotton,  as  the 
agreement  had  not  been  complied  with,  and  to  rely  on  his 
mortgage  and  his  title  thereunder,  or  he  could  have  ac- 
cepted such  delivery  as  a  payment  jiro  tanto.  In  either 
event  the  title  was  in  him,  and  he  had  done  nothing  to  di- 
vest the  same.  If  it  be  said  there  was  no  consideration 
for  the  agreement  to  deliver  the  cotton,  the  answer  is,  that 
the  promise  to  deUver,  the  delivery  being  the  transporta- 
tion of  the  cotton  for  some  fifteen  miles,  is  a  valuable  con- 
sideration. But  whether  there  was  a  consideration  for  the 
agreement  or  not,  it  was  executed,  and  this  passed  the  title 
upon  delivery  at  the  warehouse. 

The  usury  alleged  to  have  been  received  for  the  loan  of 
the  money  was  no  defense.  It  would  have  been  no  defense 
to  McCoy,  Hamner  and  Turner  if  an  action  of  detinue  or 
trover  had  been  brought  by  Marshall  against  them  for  the 
cotton.  They  might  have  gone  into  chancery  to  make 
Marshall  cut  down  his  claim,  but  then  he  would  have  ob- 
tained the  principal  and  legal  interest;  but  the  usury 
would  have  been  no  defense  in  a  suit  at  law  for  the  cotton, 
based  on  his  title  through  his  mortgage. 

These  appellants  can  derive  no  benefit  from  the  usury. 
The  defense  is  a  personal  one  to  the  bori'owers,  and  can 
not  be  made  by  third  parties. 

The  attachment  of  Holtzclaw,  for  rent,  had  still  less  to 
do  with  the  case.  The  ap{^llants  derived  no  title  through 
him,  or  any  claim  to  the  cotton,  and  he  himself  had  no 
title  or  claim  of  title.  He  had  not  even  a  lien  on  it  until 
he  had  levied  his  attachment 

PECK,  C.  J. — 1.  The  evidence  offered  by  appellants 
(defendants  in  the  court  below)  to  prove  the  allied  custom 
in  the  city  of  Montgomery,  was  proi)erly  rej^^ed.  None 
but  good  customs  have  any  validit}'.  A  custom  that  has  a 
tendency  to  tempt  parties  to  acts  of  \NTong  doing,  bad 
faith,  or  dishonesty,  can  not  be  a  good  custom.    A  bad 
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custom  ought  to  be  abolished.     3Ialus  usus  est  ahohmdus. 
1  Wend.  Blackst.  76. 

It  is  certainly  an  act  of  bad  faith  and  dishonesty  for  a 
party  intrusted  with  a  warehouseman's  receipt  for  cotton, 
to  be  handed  to  the  owner,  to  transfer  it  by  delivery  to  a 
third  person,  without  the  owner's  knowledge  or  consent. 
The  o£fer  to  prove  this  custom  was  an  admission  that  such 
instruments  could  not  be  transferred  by  dehvery,  either  by 
the  common-law,  or  the  law-merchant;  and  that  is  un- 
doubtedly the  case.  Furthermore,  this  alleged  custom  is 
inconsistent  with  the  spirit,  if  not  with  ■  the  letter,  of  sec- 
tion 1838  of  the  Revised  Code,  which  provides  that  "  all 
bonds,  contracts  and  writings  for  the  payment  of  money, 
or  other  thing,  or  the  performance  of  any  act  or  duty,  are 
assignable  by  indorsement."  A  warehouseman's  receipt  is 
a  contract  for  the  performance  of  a  duty,  and,  therefore, 
can  only  be  assigned  by  indorsement. — Skinner  v.  BedelVs 
Adm'r,  32  Ala.  44;  Henley  v.  Bush,  33  Ala.  636. 

2.  A  growing  crop  may  be  mortgaged,  and  when  matured 
and  gathered,  it  not  before,  the  mortgagee  is  entitled  to 
the  possession,  and  may  maintain  an  action  to  recover  it, 
or  its  value. — Adams  v.  Turner  dt  Horton,  5  Ala.  740. 

3.  The  contract  between  the  mortgagee  and  mortgagors 
in  the  fall  of  1867,  that  if  the  mortgagors  would  dehver,  in 
the  name  of  the  mortgagee,  at  a  warehouse  in  the  city  of 
Montgomery,  or  Wetumpka,  to  be  selected  by  the  mort- 
gagee, a  sufl&cient  quantity  of  ginned  cotton,  at  eleven 
cents  per  pound,  to  pay  the  note  secured  by  the  mortgage, 
the  mortgagee  would  accept  the  cotton  in  payment  of  the 
note,  did  not  destroy  the  legal  effect  of  the  mortgage. 
Such  was  manifestly  not  the  intention  of  the  parties.  At 
most,  it  only  amounted  to  an  agreement  to  receive  cotton 
at  elevea  cents  per  pound,  if  delivered,  in  payment  of  the 
note,  instead  of  money,  extending  the  time  of  payment  to 
the  end  of  the  fall,  but  the  mortgage  stOl  remained  a  secu- 
rity for'its  payment. 

4.  As  between  the  plaintiff  and  defendants,  the  receij)ts 
copied  into  the  bill  of  exceptions  were  an  admission,  on 
the  part  of  the  defendants,  that  the  cotton  belonged  to  the 
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plaintiff,  { Kennedy,  dc,  v.  Strong^  14  I.  R  128,)  and  it  wa« 
no  defense  that  it  hrtd  been  shipped  and  sold  by  direction 
of  parties  who  had  obtained  possession  of  the  receipts 
from  a  person  who  had  no  legal  right.to  indorse  or  dispose 
of  them. 

6.  The  defense  of  usury  can  only  be  set  up  by  a  party 
to  the  usurious  contract,  or  by  some  one  having  an  interest 
in,  or  prejudiced  by,  the  same.  The  defendants  were  not 
parties  to  the  contract  alleged  to  be  usurious,  bad  no  iii- 
terest  in  it,  and  had  not  in  any  wise  been  injured  or  preju- 
diced by  it,  and,  therefore,  could  not  make  it  a  defense  to 
this  action. — Cook  <fe  Komegay  v:  Dyer,  3  Ala.  643. 

6.  It  is  the  province  of  a  jury  to  determine  the  credibil- 
ity of  evidence,  and  if  conflicting,  it  Is  their  duty  to  recon- 
cile it,  if  it  can  reasonably  be  done.  If  a  fact  be  misstated 
by  a  witness,  his  evidence  as  to  other  matters  is  not  to  be 
altogether  rejected,  unless  the  jury  believe  the  misstate- 
ment was  wilfully  and  deliberately  made,  knowing  it  to  be 
untrue. — I'fie  Saiw-tissama  Trtnulad,  7  Wheat  338-9. 

Taking  these  principles  as  the  law  oi  "tins  case,  we  do 
not  discover  any  available  error  in  the  charges  given  by 
the  court,  and  excopt<id  to  on  the  part  of  the  defendants. 

The  judgment  of  the  court  below  is  affirmed,  with  five 
per  cent  damages.     The  appellants  will  pay  the  cost 

[Note  by  Reporter. — After  the  delivery  of  the  forgoing 
opinion,  apjxjllants'  attorneys  applied  for  a  rehearing,  and 
made  the  following  argmnent  in  supixirt  thereof :] 

Petitioners  respectfully  ui^e,  tliat  by  the  rulings  of  the 
court  below,  they  were  plainly  deprived  of  an  imix)rtant 
provision  of  a  valid  and  la^^'ful  contract,  without  any  fault, 
or  bad  faith,  or  breach  of  contract,  or  breach  of  duty  on 
their  part ;  and  were  held  resix)n8ible  for  the  misconduct 
of  plaintiff's  own  agent,  of  which  they  had  ilo  notice  when 
they  exercised  their  right  sotnired  by  contract  to  deliver 
the  cotton  to  the  order  of  "  tlie  bearer "  of  the  cotton  re- 
ceipts, (which  are  in  law  contracts.) — Bush  v.  Bradford, 
15  Ala.  317. 
25 
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Bad  usage  is  not  insisted  on  by  petitioners.  Let  all 
mere  usage  be  put  aside. 

.  Petitioners,  however,  do  insist  that  no  court  ought  to 
deprive  them  of  the  benefit  of  any  portion  of  a  lawful  con- 
tract. 

Petitioners  insist  that  no  court  ought  to  treat  the  con- 
tract (evidenced  by  the  cotton  receipt,)  precisely  as  if  it 
did  not  contain  the  words,  "  or  to  the  bearer  of  this  cotton 
receipt."  The  law  of  the  land  does  not  deny  effect  to  such 
plain  words  when  found  in  a  lawful  contract. 

The  supreme  court,  in  the  opinion  delivered,  entirely 
overlooked  the  plain  and  rational  distinction  between  the 
case  where  there  is  "  an  express  agreement  to  return  the 
property  to  the  plaintiff,"  and  the  case  where,  as  here,  the 
agreement  is  evidenced  by  a  receipt,  and  is,  that  the 
bailees  receive  the  thing  bailed  fi'om  the  plaintiff  expressly 
"subject  to  his  order,  or  the  bearer  of  this  receipt." 

In  the  case  where  the  express  agi'eement  of  the  bailee  is 
to  deliver  to  the  plaintiff,  and  nothing  is  agreed  or  said  as 
to  delivery  to  the  bearer  of  the  agreement,  or  other  person, 
the  delivery  by  the  bailee,  through  mistake  or  negligence, 
to  another  person,  without  the  consent  or  authority  of  the 
plaintiff,  is  a  conversion,  and  renders  the  bailee  liable. 
That  was  precisely  the  case  in  Esmay  v.  Fanning,  9  Barb. 
190.  And  that  is  the  principle  asserted  in  sections  414 
and  450  of  Story  on  Bailments,  and  in  the  cases  cited  in 
the  notes  to  those  sections. 

But  when,  as  here,  the  agreement  is  different,  a  different 
principle  or  rule  must  govern  the  case.  A  bailee  certainly 
has  the  legal  right  to  agree  with  the  bailor,  that  the  bailee 
shall  have  the  right  to  deliver  the  thing  bailed  either  to 
the  bailor  or  to  "the  bearer"  of  the  written  agreement  or 
receipt.  This  was  the  very  agreement  which  the  parties  to 
this  suit  did  make,  and  did  reduce  to  writing.  There  was 
no  fraud  in  this  written  agreement.  This  written  agree- 
ment is  a  lawful  and  binding  contract,  and  is  the  sole  ex- 
positor, the  conclusive  evidence,  of  the  terms  of  their 
contract. —  Cole  v.  Spann,  13  Ala.  537. 

Yet,  the  plaintiff  is  permitted  to  recover  in  the  very  teeth 


JANUAEY  TERM,  1872.  379 

Lehman,  Durr  dt  Co.  v.  Marshall. 

of  this  lawful  contract  Yes,  he  is  permitted  to  recover, 
simply  because  the  bailees  did  precisely  what  this  lawful 
contract  secured  them  the  right  to  do,  that  is,  dehverod 
the  thing  bailed  to  "the  bearer"  of  the  written  agreement 
or  receipt 

In  tlie  class  of  cases  first  above  noticed,  (and  of  which 
Eamay  v.  Fanning^  9  Barb.  IDO,  is  one,)  tlie  bailee  was  held 
liable  for  making  a  delivery  not  provided  for  in  the  con- 
tract ;  for  delivery  to  some  other  person,  when  his  esLpress 
contract  required  a  dehvery  to  the  bailor,  and  made  no 
further  provision  as  to  delivery.  His  liability  arose  from 
his  going  beyond  and  outside  of  the  contract 

-  But  in  the  present  case  the  bailees  have  not  gone  beyond 
or  outside  of  their  written  contract ;  they  have  made  no 
deliveiy  which  was  not  clearly  provided  for  and  authorized 
by  their  written  contract ;  and  yet,  for  an  act  clearly  within 
the  limits  of  their  contract,  and  clearly  authorized  by  it, 
they  are  held  hable  for  a  large  sum  in  favor  of  their  bailor. 
Reason,  justice,  principle  and  authority  all  forbid  such  a 
thing. 

Though  the  written  contract  here  is  in  the  form  of  a  re- 
ceipt, it  is  not  a  mere  receipt ;  it  is  a  contract,  a  contract 
between  competent  parties,  and  lawful  in  every  respect 
Bush  V.  Bradford^  15  Ala.  3J.7,  and  cases  there  cited. 

It  is  a  contract  which  certainly  secured  to  the  bailees 
"  the  option  "  to  deliver  to  "  the  bearer  "  of  the  contract,  or 
to  his  order  ;  and  it  is  settled,  that  "a  contract  may  be  op- 
tional with  one  of  the  parties,  in  part  or  in  whole,  and 
obligatory  on  the  other." — Diifln)rou</h  v.  NeUson  et  al., 
3  Johns.  Cases,  81 ;  Doug.  23,  1  Terra  Rep.  132-33 ;  Cowp. 
218 ;  GileJi  v.  Bradley,  2  Johns.  Cases,  252 ;  see,  also,  cases 
cited  in  last  sentence  of  opinion  on  page  63  of  MurreU  v. 
Whiting,  32  Ala. 

It  is  of  the  highest  consequence  to  all  the  people,  that 
courts  of  justice  should  hold  all  parties  to  contracts  law- 
fidly  made  by  them,  as  they  made  them ;  that  courts  should 
not  practically  expunge  any  part  or  term  of  such  contnicts 
by  refusing  to  allow  any  effect  to  it,  or  by  any  other  way 
of  treating  the  subiect 
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The  contract  here  under  consideration  is  one  of  a  class 
vast  in  number,  and  involvinpj  vast  amounts  of  money.  It 
is  Written  in  plain  and  unambiguous  language.  The  plain- 
tiff himself  here  treats  it  as  a  valid  contract.  The  defend- 
ants have  never  violated  that  contract  as  it  was  made, 
written,"  delivered  and  accepted.  No  violation  of  that  con- 
tract by  defendants  can  be  made  out,  without  first  practi- 
cally expunging  from  it  the  words  "  or  the  bearer  of  this 
receipt." 

With  all  deference  it  is  urged,  that  courts  of  law  have 
no  authority  or  jurisdiction  to  thus  practically  expunge 
from  such  contract  such  plain,  lawful,  and  important  pro- 
visions. To  do  this,  is  really  to  make  for  these  defendants 
a  new  contract,  and  one  they  never  made  and  were  never 
willing  to  make. 

The  error  in  the  opinion  of  the  court  is,  in  treating  this 
contract  precisely  as  if  it  did  not  contain  the  important 
words,  "or  the  bearer  of  this  receipt." 

If  the  contract  did  not  contain  these  words,  then  the 
delivery  to  a  third  person  would  be  a  conversion.  But  as 
the  contract  does  contain  those  words,  the  cotton  was 
plainly  just  as  "subject"  to  the  order  of  "the  bearer  of 
this  receipt,"  as  it  was  to  the  order  of  the  plaintiff  himself. 
To  deny  this,  is  nothing  short  of  denying  to  these  parties 
the  right  to  insert  in  their  own  contract  such  lawful  terms 
and  stipulations  as  they  choose. 

If  the  rulings  of  the  court  below  are  to  be  affirmed  as 
good  law,  then  logic  demands  that  the  affirmance  should 
be  accompanied  by  the  following  head  note : 

"A  warehouseman  who,  for  cotton  stored  with  him,  signs 
and  delivers  therefor  a  contract  in  writing  in  the  form  of  a 
receipt,  wherem  he  states  that  he  has  received  the  cotton 
from  its  owner,  (naming  him,)  '  subject  to  his  order,  or  the 
bearer  of  this  receipt,'-  becomes  guilty  of  conversion,  and 
liable  in  trover  to  the  owner,  by  the  bare  exercise  of  his 
contract  right  to  deliver  the  cotton  to  'the  bearer  of  this 
receipt,'  or  to  his  order.  The  exercise  of  this  contract 
right  is,  per  se,  a  breach  of  the  contract,  and  makes  the 
warehouseman  guilty  of  a  conversion  (a  tort)." 
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Any  close  examination  of  this  contract,  and  of  section 
1838  of  the  Revised  Code,  must  result  in  convincing  every 
judge  that  there  is  nothing  in  that  section  which  has,  or 
can  have,  the  shghtest  bearing  upon,  or  application  to,  the 
present  case.  True,  the  contract  here  is  one  "  for  the  per- 
formance of  an  act  or  duty ;"  true,  this  contract  is  "  assign- 
able by  indorsement ;"  true,  no  other  jjerson  than  plaintiff 
can,  in  his  own  name,  maintain  an  action  upon  the  contract 
itself,  without  assignment  or  indorsement  of  that  contract 
by  the  plaintiff.  But  admitting  all  this,  yet  the  plamtiff 
has  never  assigned  this  contract  by  indorsement,  and  no 
one  but  the  plaintiff  is  here  sueing ;  and  tlie  plaintiff  him- 
self is  not  sueing  upon  the  contract  itself,  but  is  sueing  for 
a  supposed  .tort.  He  can  not  possibly  recover  without 
showing  that  the  delivery  to  "the  bearer"  of  the  receipt 
was  a  breach  of  the  contract. 

Even  if  the  plaintiff  had  assigned  or  indorsed  the  con- 
tract to  a  specified  third  pereon,  that  act  of  plaintiff  could 
not  expunge  from  the  contract  the  option  thereby  secured 
to  defendants  to  deliver  the  cotton  to  "  the  bearer"  of  the 
receipt.  This  option  of  the  defendants,  thus  secured  by 
their  written  contract,  is  not  affected  by  anything  contained 
in  section  1838  of  the  Revised  Code,  nor  by  any  other  sec- 
tion of  that  Code ;  nor  can  that  option  of  defendants  be 
destroyed  or  impaired  by  any  act  of  the  plaintiff  proved 
or  brought  to  view  in  this  case. 

Now,  no  fair  man  ever  disputed  that  the  contract  was  an 
admission  by  defendants  that  the  cotton  did  belong  to  the 
plaintiff  at  the  time  the  contract  was  made.  But  surely,  it 
ought  not  to  be  claimed  that  it  was  an  admission  also  that 
it  would  continue  to  be  the  property  of  plaintiff  forever. 
A  like  admission  imphed  from  a  replevy  bond,  was  held 
not  to  conclude  the  party  as  to  the  actual  facts  twenty-four 
days  aftenvards. —  Wall  is  v.  Long,  Ifi  Ala.  738. 

Su])pose  a  banker,  on  the  Ist  day  of  January,  1872,  re- 
ceived the  money  of  A,  and  on  that  day  executed  to  him  a 
oertificato  of*  deposit,  stating  that  the  money  so  dejxisited 
was  "  subject  to  the  order  of  A,  or  tlie  bearer  of  this  cer- 
tificate."   SupiK)se  A  loses  the  certificate,  and  it  is  found 
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by  B,  and  that  on  tlie  24th  of  January,  1872,  B  presents 
the  certificate  to  the  banker,  who,  without  notice  from  A 
forbidding  payment  to  any  person  but  himself,  pays  the 
money  to  B :  can  any  lawyer  contend,  upon  such  facts, 
that  the  banker  is  thereby  guilty  of  a  conversion,  or  that 
he  remains  hable  to  A  ?  Of  course  not.  The  banker  has 
paid  the  money  to  "  the  bearer  of  the  certificate,"  as  au- 
thorized to  do  by  its  terms,  and  that  payment  was  clearly 
good,  because  A,  after  losing  the  certificate,  did  not  pro- 
hibit payment  to  any  person  but  himself. 

The  plaintiff  in  this  case  did  not  prohibit  the  defendants 
from  delivering  the  cotton  to  "the  bearer  of  the  receipt;" 
he  gave  no  notice  to  the  defendants  that  there  was  any 
wrong  in  deUvering  to  such  "bearer;"  and  in  the  absence 
of  all  such  notice,  the  defendants  delivered  to  the  order  of 
"  the  bearer  of  the  receipts."  The  contract  authorized  this 
dehvery,  and  therefore  such  deUvery  was  neither  a  tort  nor 
a  conversion. 

The  assignability  of  the  contract  has  nothing  to  do  with 
this  case.  The  contract  itself,  upon  its  face,  secured  to 
defendants  the  right  to  discharge  it  by  a  dehvery  to  "  the 
bearer"  of  the  contract.  This  right  was  exercised,  without 
notice  from  plaintiff  forbidding  such  exercise.  There  is  no 
law  of  this  land  which  makes  the  defendants  tort-feasers 
for  such  exercise  of  their  right  secured  by  contract.  It  is 
a  legal  impossibihty,  that  any  party  to  a  lawful  contract 
can  become  a  tort-feaser  by  simply  exercising  the  very 
right  secured  to  him  by  the  contract.  And  this  is  true, 
whether  the  contract  be  assignable  or  not. 

No  neghgence  is  shown  against  the  defendants.  No 
breach  of  contract  is  shown.  No  bad  faith  is  shown.  In 
good  faith,  and  without  neghgence,  they  deUvered  the  cot- 
ton to  "the  bearer"  of  the  receipts,  in  strict  accordance 
with  their  contract.  It  is  confidently  believed  that  there 
is  not  a  principle  or  an  adjudged  case  which  declares  ware- 
housemen Hable  on  such  facts. — Bunyan  v.  Caldwell, 
7  Humph.  134;   WiUard  v.  Bridges,  4  Barb.  361. 

The  contract  itseH  secured  the  right  to  defendants  to 
make  this  dehvery  to  "  the  bearer."     This  right  certainly 
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continued  of  full  force  until  the  plaintiff  might  give  notice 
to  defendants  not  to  deliver  to  "  the  bearer."  No  such 
notice  was  given,  nor  anything  of  the  kind.  In  the  absence 
of  such  notice,  the  plaintiff  must  he  the  loser  by  any  mis- 
conduct of  his  own  agent.  He  can  not  hold  the  defend- 
ants responsible  for  the  misconduct  of  his  own  agent,  of 
which  misconduct  the  defendants  had  no  notice  when  they 
delivered  the  cotton  to  "the  bearer"  of  the  receipts. 
Nelson  v.  Iverson,  17  Ala.  216. 

Tlie  several  rulings  of  the  court  below  are  in  conflict 
with  the  sound  principles  and  positions  above  stated.  The 
charges  given  to  the  jury  rendered  it  impossible  for  the  de- 
fondants  to  have  "  a  trial  by  jury,"  upon  the  very  matters 
on  which  the  law  of  the  land  made  the  liability  of  defend- 
ants to  depend.  The  charges  make  them  liable  simply  for 
delivering  to  "the  bearer"  of  the  receipts,  without  fault, 
bad  faith,  negligence,  or  notice  from  plaintiff"  that  he  did 
not  wish  such  delivery  made. — NeUrm  v.  Iverson,  supra. 

The  attempt  to  prove  the  custom  in  the  court  below  was 
cumulative,  and  no  waiver  of  the  rights  of  appellants 
under  the  contract. 

In  Ray  v.  JV/'aijg  et  al.,  decided  at  this  term,  this  court 
uses  the  following  language :  "  In  construing  contracts,  the 
intention  of  the  parties  will  be  carried  into  effect  so  far  as 
the  rules  of  language  and  the  rules  of  law  will  permit.  A 
court  would  not,  by  construction  of  a  contract,  defeat  the 
express  stipulations  of  the  parties." 

Yet,  in  the  present  case  the  court  has,  by  construction 
of  a  contnict,  defeated  one  of  the  "  express  stipulations  of 
the  parties." 

The  contract  here  expressly  stipulates  that  the  cotton 
shall  be  "subject"  to  the  order  of  "the  bearer  of  this  re- 
ceipt," or  to  the  order  of  the  plaintiff.  The  court  says,  no, 
the  cotton  shall  not  be  subject  to  the  order  of  "  the  bearer 
of  this  receipt,"  but  shall  be  subject  only  to  the  order  of 
the  j)laintiff. 

The  court,  in  tliis  case,  disregard  that  sound  and  univer- 
sal rule  of  "  sound  exposition  "  which  imj)eriously  demands 
that  such  construction  shall  be  put  upon  a  written  con- 
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tract,  or  any  other  written  instrument,  as  allows  some 
meaning,  operation  and  effect  to  every  word  and  clause 
thereof,  rather  than  a  construction  which  silences  or  denies 
effect  to  any  clause  or  word  thereof. — Smith  on  Stat.  710 ; 
Spivey  V.  The  State,  26  Ala.  101 ;  Smith  on  Contr.  407-8, 
marg.,  where  "  the  most  important  of  aU  the  rules  of  con- 
struction "  is  stated  and  elucidated. 

By  the  Coukt. — The  appHcation  for  a  rehearing  is  de- 
nied. 


ESLAVA  vs.  AMES  PLOW  COMPANY. 

[action  by  foreign  cobpobation,  on  common  counts.  ] 

1.  Foreign  corporation :  action  iy. — A  foreign  corporation  is  entitled  to 
sue  in  the  courts  of  this  State  ;  and  if  the  complaint  describes  the 
plaintiff  as  a  '  •  corporate  body  duly  incorporated  by  the  laws  of  Mas- 
sachusetts,'' the  description  is  sufficient  after  judgment  by  default. 

2.  Same;  security  for  costs;  practice  in  MoMle  circuit  court. — The  rule  of 
practice  adopted  by  the  judge  of  the  circuit  court  of  Mobile,  under  the 
authority  conferred  on  him  by  the  4th  section  of  the  act  "to  regulate 
the  practice  in  the  circuit  court  of  Mobile  county,"  (Session  Acts 
1869-70,  p.  209,)  which  forbids  attorneys  to  become  securities  for  costs, 
is  not  applicable  to  a  suit  which  was  commenced  before  the  adoption 
of  the  act. 

3.  Same;  same;  exception  necessary. — In  an  action  commenced  by  a  cor- 
poration, the  failure  to  give  security  for  the  costs,  as  required  by  the 
statute.  (Rev.  Code,  §  2804,)  is  not  available  on  error,  unless  objection 
was  raised  in  Ihe  court  below,  and  an  exception  reserved. 

4.  Return  of  service  of  summons  and  complaint. — A  return  of  service  of  a 
summons  and  complaint,  issued  from  the  office  of  the  clerk  of  the  cir- 
cuit court  of  Mobile  in  January,  1870,  signed  "A.  M.  Granger,  S.M.  C., 
B.  H.  Hamilton,  D.  S.,"  shows  a  sufficient  service  by  the  sheriff,  by  his 
deputy. 

Appeal  from  the  Circuit  Court  of  Mobile. 
Tried  before  Hon.  John  Elliott. 
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The  action  in  this  case  was  commenced  on  the  19th  of 
January',  1870 ;  the  complaint  being  as  follows  : 

"Ames  Plow  Company  ]  Circuit  Court,  Spring  Term,  1870. 
vs.  The  plaintiif,  the   Ames  Plow 

Celestine  Eslava,  J-  Company  of  Boston,  a  corporate 
Late  partner  in  firm  of  body  duly  incorporated  by  the 
Elder  &  Eslava.  J  laws  of  the  State  of  Mas-sachusetts, 
claim  of  the  defendant,  who  was  a  partner  with  one  James 
Elder  in  the  firm  of  Elder  <fe  Eslava,  $1,097.20,  due  from 
said  firm  of  ]pider  &  Eslava,  by  account,  on  the  16th  day 
of  February,  1867 ;  also,  the  further  sum  of  $1,097.20,  for 
merchandise,  goods,  and  wares,  sold  by  plaintiff  to  said 
firm  of  Elder  &  Eslava,  at  their  request,  from  December 
31,  1866,  to  February  16,  1867,  at  sundry  times ;  also,  the 
further  sum  of  $1,097.20,  on  an  account  stated  between 
plaintiflf  and  said  firm  of  Elder  &  Eslava,  on  16th  Febru- 
ary, 1867.  Plaintiff  claims,  also,  the  interest  due  on  said 
several  sums." 

The  acknowledgment  of  habihty  for  the  costs,  endorsed 
on  the  summons  and  complaint,  was  signed  by  "  T.  N.  <fe 
M.  E.  Macartney," who  were  the  plaintiff's  attorneys;  and 
the  return  of  service  was  signed  thus:  "A.  M.  dranger, 
S.  M.  C,  B.  H.  Hamilton,  D.  S."  On  the  5th  May,  1870, 
a  judgment  was  rendered  in  the  cause,  in  these  words : 
"  This  day  came  the  plaintiff,  by  attorneys ;  and  the  de- 
fendant having  failed  to  file  her  plea  herein,  as  required  by 
law,  it  is  considered,  that  the  ))laintiff  have  and  recover  of 
the  defendant ;  but,  as  it  is  unknown  to  the  court  what 
damages  have  been  sustained,  let  a  jury  t;omc,  and  assess 
the  same."  On  a  subsequent  day  of  the  term,  a  writ  of 
inquiry  was  executed,  and  the  jury  returned  a  venlict,  as- 
sessing the  plaintiff's  damages  at  $1,368.14 ;  and  judgment 
final  was  thereupon  rendered  for  the  plaintiff,  for  tLat 
amount. 

The  errors  assigned  are — "  Ist,  that  there  is  no  j^ersonai 
plaintiff;  2d,  that  the  supposeil  companj',  called  a  plow 
company,  are  residents  of  tlie  State  of  Massachusetts,  and 
their  attorneys  and  counsellors  are  sureties  for  the  costs ; 
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3d,  that  the  return  is  by  one  '  B.  H.  Hamilton,  D,  S.,' 
without  saying  what  it  means,  or  who  he  is ;  4th,  that  the 
judginent  by  default  is  rendered  without  any  authority  of 
law." 

Alex.  McKinstey,  for  appellant. 
T.  N.  &  M.  E.  Macaetney,  contra. 

B.  E.  SAEFOLD,  J. — The  appeal  is  upon  the  record 
only,  without  a  bill  of  exceptions, 

1.  A  corporation  is  a  person  for  the  purpose,  of  a  suit. 
Eev.  Code,  §  1 ;  Const.  Art.  XIII,  §  15. 

2.  By  an  act  of  the  legislature  "to  regulate  the  practice 
in  the  circuit  court  of  Mobile  county,"  approved  February 
28,  1870,  and  Rule  14,  made  in  pursuance  of  it  by  the  judge 
of  that  court,  no  attorney,  or  officer  of  the  coui't,  is  per- 
mitted to  be  surety  for  costs,  or  surety  on  any  bond  re- 
quired to  be  given  in  any  case  in  that  court.  In  this  case 
the  rule  is  inapplicable,  as  the  suit  was  commenced  before 
the  passage  of  the  act. 

3.  Even  if  it  was  applicable,  the  judgment  entry  recites 
that  the  defendant,  who  is  the  appellant,  failed  to  file  her 
plea ;  leaving  it  uncertain  whether  the  judgment  should  be 
regarded  as  one  by  default,  or  by  nil  elicit.  It  is  unneces- 
sary to  determine  what  the  presumption  should  be.  Sec- 
tion 2804  of  the  Revised  Code,  in  requiring  corporations 
to  give  security  for  the  costs,  directs  that,  on  failure  to  do 
so,  the  suit,  on  motion  of  the  defendant,  must  be  dismissed. 
The  requirement  seems  to  be  one  for  the  benefit  of  the 
defendant,  which-  he  may  waive ;  and  this  view  is  strength- 
ened by  the  provision  of  section  2806  of  the  Revised  Code, 
making  the  attorney  who  directs  the  issue  of  the  summons, 
without  such  security,  and  the  clerk  issuing  it,  liable  to  the 
defendant,  on  motion,  for  the  costs  of  the  suit.  In  the 
Tuskaloosa  Wharf  Go.  v.  Mayor,  &c.,  of  Tuskaloosa, 
(38  Ala.  514,)  it  was  held  that,  notwithstanding  a  motion 
to  dismiss  was  made  and  overruled,  the  objection  can  not 
be  made  in  this  court  without  an  exception.  As  the  statute 
only  requires  the  suit  to  be  dismissed  on  the  motion  of  the 
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defendant,  we  decide  that  the  objection  can  not  be  made 
for  the  first  time  in  this  court,  whether  the  judgment  is  by 
default  or  not. 

4.  Tlie  summons  and  complaint  appear  to  have  been  ex- 
ecuted by  the  sheriflf  by  B.  H.  Hamilton,  D.  S.  This  is 
sufficient. — Brigijs  i^  MeClure  v.  Oreerdee^  A.  R.  123. 

The  judgment  is  affirmed. 


JAMES  RIVER  INSURANCE  CO.  vs.  MERRITT  & 
ROBERTSON. 

[iCnON  ON  POLIOT  OF  IMSDBAMCB  AOAIMST  I/OBS  BT  riBX.] 

1.  Construction  of  application  /or  policy,  aa  to  property  included. — A  writ- 
tea  application  for  insurance,  in  which  the  property  is  deHcribed  as '  'a 
frame  steam  saw-mill,  covered  with  sheet  iron,  situated,'*  &c.,  "  boiler, 
engine,  machinery,  and  belting  contained  therein."  includes  a  planing 
machine  in  the  building  on  the  same  floor  with  the  machinery  proper 
of  the  mill,  about  twenty-five  feet  distant,  but  attached  to  it  by  the 
bcltiog,  and  plainly  visible. 

9.  Same ;  charge  lo  jury  aa  to. — In  an  action  on  an  insurance  policy,  to 
recover  damages  for  u  loss  by  fire,  a  charge  which  instructs  the  jury, 
that,  if  the  defendant's  agent  wrote  the  application  for  th^insnrance 
alter  an  inspection  of  all  the  machinery  in  the  building,  and  wrote  it 
in  such  form  as  to  include  a  planing  machine  with  other  machinery 
insured  to  which  it  was  attached,  and  that  such  was  the  understanding 
of  the  agent  and  the  plaintiff,  then  the  defenditnt  was  liable  for  the 
iusnrance  of  the  planing  machine  as  well  aa  the  rest  of  the  machinery, 
does  not  necessarily  leave  to  the  jury  the  nonstrtiction  of  the  writing, 
.when  there  is  conflicting  oral  evidence  respecting  the  inclusion  of  the 
planing  machine. 

J.  Little  Smith,  for  appellant.  ^ 

James  Bond,  contra. 

B.  F.  SAFFOLD,  J.— The  suit  was  by  tlie  appellees, 
against  tlio  npi^ellant,  to  recover  the  amount  for  which 
oertain  property  had  been  insured  that  was  destroyed  by 
fire. 
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The  defendant  pleaded  specially,  in  substance,  that  the 
insurance  was  obtained  on  the  written  application  of  the 
plaintiffs,  and  there  was  a  misrepresentation  or  conceal- 
ment of  the  presence  of  a  planing  machine  in  the  building 
insured,  which  was  not  included  in  the  property  insured, 
but  was  of  the  class  or  kind  of  articles  for  which  a  higher 
rate  of  insurance  was  charged,  and  for  that  reason  the 
poHcy  was  void  by  its  terms.  The  plaintiff  repHed  to  this, 
that  the  application  referred  to  was  written  by  the  defend- 
ant's agent  after  an  inspection  of  the  property,  and  the 
planing  machine  was  intended  to  be  included  in  the  prop- 
erty insured.  They  denied  any  misrepresentation,  con- 
cealment or  omission  on  their  part.  A  demurrer  to  this 
replication  was  ovemiled. 

The  application  was  as  follows : 

"James  River  Ins.  Co.,  Mobile,  March  12,  1868,  C.  W. 
Dorrance,  agent.  No.  39  St.  Nicholas  sti-eet.  Mobile,  Ala. : 
Insurance  is  wanted  against  fire  by  Merritt  &  Robertson, 
for  account  of  themselves,  loss,  if  any,  payable  to  them,  on 
the  frame  steam  saw  mill  covered  with  sheet  iron,  situated 
on  the  east  side  of  Water  street,  between  Augusta  and 
Savannah  streets,  $400.  On  boiler,  engine,  machinery  and 
belting  contained  therein,  $1,000.  It  is  understood  and 
agreed  that  the  premises  are  at  no  time  to  be  left  without 
a  watchman,  for  one  year. 

"$70d  on  building,  Jefferson  Ins.  Co. 

"$700  on  machinery,  Jefferson  Ins.  Co. 
"Your  obedient  servants, 

Merritt  &  Robertson. 

"  $1,400,  at  5  per  cent.     -     70 

"Policy,  -         .         -       1 

"Stamp,  -         -         -     11." 

It  was  proved  that  the  planing  machine  was  in  the  build- 
ing in  a  sort  of  shed,  on  the  same  floor  with  the  machinery 
proper  of  the  saw-mill,  about  twenty-five  or  thirty  feet 
distant  from  it,  but  connected  with  it  by  the  belting,  and 
plainly  visible.  The  agent,  Dorrance,  saw  it,  and  inquired 
about  it  before  the  written  appHcation  was  made,  but  on 
his  inspection  with  the  ^dew  of  insuring.     Upon  the  evi- 
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dence  thus  for,  we  thiiik  the  phming  machme  is  included 
in  the  term  machinery,  as  used  in  the  written  appUcation. 
The  reference  to,  or  description  of,  the  machinery,  is  that 
contained  in  the  building,  and  not  that  attached,  or  belong- 
ing necessarily  to  the  saw-milL 

But  if  tliero  be  ambiguity,  and  we  resort  to  the  parol 
evidence  introduced,  for  its  explanation,  the  substance  of 
the  proof  ie  as  follows :  The  plaintiff,  Robertson,  stated 
verbally  to  defendant's  agent  that  he  desired  hisurance  on 
his  saw-mill  and  machinery,  and  told  him  where  it  was. 
The  agent  visited  it  for  the  purpose  of  examination,  and 
in8i>ected  it  to  his  satisfaction.  He  saw  the  planing  ma- 
chine, and  made  inquiries  about  it  Aften^'ards,  he  \^Tote 
the  apphcation  which  the  plaintiffs  made.  He  insured 
other  planuig  mills  at  the  same  rate,  because  other  com- 
panies had  done  so,  though  the  rate  of  insurance  on  them 
was  one  per  cent,  higher. 

Upon  this  evidence,  the  charge  excepted  to  was,  in  effect, 
that  if  the  defendant's  agent  wrote  the  application,  and  did 
so  in  such  foim  as  to  include  the  planing  machine,  and 
such  was  the  intention  of  the  plaintiff,  Robertson,  and  the 
agent,  the  defendant  was  liable  for  the  insurance  on  the 
machinery,  including  the  planing  machine.  There  is  no 
error  in  tliis  charge  of  which  the  defendant  can  complain. 
The  burden  of  his  defense  was,  that  he  did  not  insure  the 
planing  machine,  and  that  he  was  imposed  on  V)y  its  pres- 
ence in,  or  about,  the  building.  The  construction  of  the 
writing  was  not  necessarily  left  to  the  jurj*,  but  they  were 
to  say,  from  all  the  evidence,  whether  the  planing  machine 
was  insured  or  not. 

The  judgment  is  affirmed. 
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JEMISON  ET  AL.  vs.  GOVEENOR  OF  ALABAMA. 

[action  on  penal  bond,  given  by  plank-road  company,  fob  money  loaned 
by  state  from  two-per-oent.  fund.] 

1.  Amendment  of  complaint ;  premature  commencement  of  action. — Where 
a  plank-road  company  gave  two  bonds  to  the  State,  in  consideration 
of  the  loan  of  a  portion  of  the  two-per-cent.  fund,  bearing  even  date, 
and  executed  by  the  same  parties  ;  one  conditioned  for  the  faithful 
application  of  the  money,  annual  reports  to  the  governor,  and  the 
completion  of  the  road  within  a  specified  period,  and  the  other  con- 

■  ditioned  for  the  return  of  the  money  when  dne,— held,  in  an  action  on 
the  first  bond  for  a  breach,  that  the  complaint  could  not  be  amended 
so  as  to  include  in  the  cause  of  action  the  second  bond,  which  became 
due  after  the  commencement  of  the  suit,  without  the  averment  of  some 
breach  having  the  effect  to  make  it  due  before  that  time. 

2.  Measure  of  damages,  for  breach  of  penal  bond.— In  an  action  on  a  pe- 
nal bond,  given  to  the  State  by  a  plank-road  company,  in  considera- 
tion of  a  loan  of  a  portion  of  the  two-per-cent.  fund  ;  conditioned  for 
the  faithful  application  of  the  money,  annual  reports,  to  the  governor, 
and  the  completion  of  the  road  within  a  specified  time,  but  contain- 
ing no  condition  for  the  return  of  the  money, — the  measure  of  dam- 
ages for  a  breach  is  the  damage  proved  to  have  been  actually  sus- 
tained, and  not  the  amount  of  the  money  loaned. 

3.  Payment  in  Confederate  currency,  in  1864,  for  money  loaned  by  State  in 
1853. — A  payment  in  Confederate  currency,  in  1864,  to  the  acting 
treasurer  of  the  State  at  that  time,  is  not  a  proper  credit  on  a  debt  due 
to  the  State  by  an  incorporated  plank-road  company,  for  a  portion  of 
the  two-per-cent.  tund  loaned  to  said  company  in  1853. 

4.  Beleaseby  creditor  of  one  of  several  co-sureties  on  penal  bond. — Are- 
lease  by  the  creditor,  for  valuable  consideration,  of  one  of  several  co- 
sureties on  a  penal  bond,  is  not  a  release  or  discharge  of  the  others, 
except  to  the  extent  of  his  liability  to  them  for  contribution  under  the 
statute,  (Revised  Code,  §  3072,)  when  some  of  them  are  insolvent  ; 
but,  to  that  extent,  it  is  a  release  and  discharge  of  the  others,  although 
it  contains  an  express  stipulation,  that  it  "  is  not  in  any  manner  to 
affect  or  operate  as  a  discharge  of  the  liabilities  of  the  other  obligors 
in  said  bond,  or  to  affect  or  discharge  any  action  or  right  of  action 
against  them." 

Appeal  from  Circuit  Court  of  Marengo. 
Tried  before  the  Hon.  Luther  E.  Smith. 
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This  action  was  brought  by  "  the  governor  of  the  State 
of  Alabama,"  against  Robert  Jemison,  H.  A.  Tayloe,  Grot- 
lieb  Breitling,  Nathan  Bradley,  James  Manning,  and  Wil- 
liam H.  Roboi-ts ;  and  was  commencetl  on  the  Gtli  Septem- 
ber, 1860.  Breitling,  Manning  and  Roberts  died  pending 
the  suit,  and  the  action  was  prosecuted  to  judgment 
against  Jemison  and  Tayloe,  who  alone  defended  it.  The 
action  was  founded  on  a  penal  bond,  of  which  the  follow- 
ing is  a  copy : 

"  The  State  of  Alabama, )  Ejiow  all  men,  by  these  pres- 
Marengo  County.  )  ents,  that  we,  the  Marengo  Plank 
or  Covered  Road  Company,  as  principal,  and  Henry  A. 
Tayloe,  Robert  Jemison,  jr.,  Gotlieb  Breitling,  Nathan 
Bratlley,  James  Manning,  and  William  H.  Roberts,  as 
surefies,  are  held  and  firmly  bound  unto  Henry  W.  Col- 
lier, Governor  of  the  State  of  Alabama,  and  his  successors 
in  office,  in  the  penal  sum  of  eighteen  thousand  nine  hun- 
dred and  fifty-four  94-100  dollars;  for  the  payment  of 
which,  well  and  truly  to  be  made  and  done,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  ^y  these  presents :  In  witness  whereof, 
I,  Gotlieb  Breitling,  the  President  of  said  Marengo  Plank 
or  Covered  Road  Company,  have  hereunto  put  my  hand, 
and  affixed  the  seal  of  said  company  ;  and  we,  the  remain- 
ing obligors,  have  hereunto  put  our  hands  and  seals,  this 
thirteenth  day  of  December,  1853. 

"  Whereas,  under  the  provisions  of  an  act  entitled  *  An 
act  to  dispose  of  the  unappropriated  portion  of  the  two- 
per-cent.  fund,'  approved  the  9th  day  of  February,  1850, 
the  Governor  of  the  Stiite  of  Alabama  is  authorized  to 
loan  such  portion  of  said  fund  as  is  designated  in  said  act, 
to  such  company  or  companies  as  may  have  been  or  here- 
after shall  be  chartered  by  the  State,  and  organized  to 
construct  a  rail-road  or  plank-road  extending  any  portion 
of  the  route  from  Cahaba,  in  tlie  direction  of  Jackson, 
Mississippi,  in  the  same  manner,  and  on  the  same  condi- 
tions, and  upon  compl^-ing  with  the  same  terms,  as  was  au- 
thorized and  required  in  respect  to  the  loan  made  to  the 
Montgomery  and  West  Point  Rail-Road  Company,  accord- 
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ing  to  the  first,  fourth,  fifth,  sixth,  seventh,  and  tenth  sec- 
tions of  an  act  entitled  '  An  act  to  loan  the  two-per-cent. 
fund  to  the  Montgomery  and  West  Point  and  West  Point 
and  Tennessee  and  Coosa  Bail-Road  Companies,'  ap- 
proved 23d  January,  1845  :  And  ivhereas,  on  the  first  day 
of  March,  1851,  an  association  was  made  and  entered  into, 
by  the  name  and  style  of  the  Marengo  Plank  or  Covered 
Road  Company,  under  the  provisions,  and  by  the  author- 
ity of  an  act,  entitled  '  An  act  to  incorporate  the  Marengo 
Plank  or  Covered  Road  Company,'  approved  5th  of  Feb- 
ruary, 1850  :  fMid  whereas,  under  and  by  virtue  of  said  act 
of  incorporation,  books  were  opened  for  subscription  for 
stock  in  said  company,  within  ninety  days  after  the  pas- 
sage and  approval  of  said  act  of  incorporation :  and 
whereas,  twenty  thousand  and  nine  hundred  dollars  was 
subscribed,  and  ten  per  cent,  of  said  sum  paid  in  cash  by 
the  subscribers,  at  the  time  of  subscribing :  and  whereas, 
the  stockholders,  after  the  said  sum  of  twenty  thousand 
nine  hundred  dollars  was  subscribed,  met  and  organized 
said  company,  by  electing  a  president  and  other  officers  of 
their  body,  proceeded  to  conduct  and  manage  the  business 
of  said  company :  and  ivhereas,  the  Governor  of  the  State 
of  Alabama  was  authorized  to  loan  to  such  company  a 
portion  of  the  unappropriated  two-per-cent.  fund,  equal  to 
the  distance  from  Woodville  to  Demopolis,  compared  to  the 
distance  from  Cahaba  to  the  Mississippi  fine,  upon  certain 
bond  being  given :  and  whereas,  this  bond  is  given  under 
the  first  and  tenth  sections  of  the  act  specially  referred  to 
in  the  act  approved  the  9th  day  of  February,  1850,  loan- 
ing said  fund  to  such  company : — 

"  Now,  therefore,  the  conditions  of  this  bond  are,  that  if 
the  Marengo  Plank  or  Covered  Road  Company  shall  com- 
plete and  put  into  operation  their  road  within  fifteen  years 
from  the  date  of  their  charter,  or  act  of  incorporation,  as 
required  by  the  fourteenth  section  of  the  said  act  of  in- 
corporation, approved  on  the  5th  day  of  February,  1850, 
as  aforesaid ;  and  if  the  President  and  Directors  of  said 
Marengo  Plank  or  Covered  Road  Company  shall  make  an 
annual  report  to  the  GoVfemor  of  the  said  State  for  the 
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time  being,  immodiatelj  preceding  the  session  of  the  leg- 
islature, of  the  extent  of  the  construction,  and  condition 
of  said  road,  and  the  amount  of  said  fund  exi>ended,  to 
whom  paid,  and  for  what  purpose  applied  ;  and  if  the  said 
Marengo  Plank  or  Covered  Road  Company  shall  fjiithfully 
apply  said  money  loaned,  with  duo  and  proper  diligence, 
to  the  consti-uction  of  said  road,  and  shall  fully  and  faith- 
fully comply  with  and  fulfill  all  the  conditijms  and  provis- 
ions contained  in  the  fourth,  fifth,  sixth,  and  seventh  sec- 
tions of  said  act  referred  to,  so  far  as  applicable  to  them  : 
then  this  bond  shall  be  null  and  void,  otherwise  to  be  and 
remain  in  full  force  and  virtue. 

"  And  it  is  further  agreed,  that  if  there  shall  be  a  failure 
to  comply  with  the  conditions  above  expressed,  and  con- 
tained in  the  fourth,  fifth,  sixth,  and  seventh  sections  of 
the  said  act,  or  should  tlie  President  and  Directors  of  the 
Marengo  Plank  or  Covered  Road  Company,  after  a  de- 
mand made  of  them  by  the  Governor  of  the  State  afore- 
said for  the  time  being,  fail  to  give  additional  security 
within  sixty  days  after  such  demand,  this  bond  shall  be 
considered  due,  and  may  be  sued  forthwith." 

(Signed  by  said  BreitHng,  as  president  of  said  plank- 
road  company,  and  by  all  the  defendants  individually.) 

The  complaint  contained  three  counts,  each  of  which 
averred  the  execution  of  the  bond,  and  set  out  its  condi- 
tions and  provisions,  but  not  in  totidem  verbis ;  and  each 
specified  four  breaches  of  the  bond,  which  were,  in  sub- 
stance, tlie  same,  namely,  the  failure  of  said  plank-road 
company  to  make  annual  reports  to  the  governor.  The 
defendants  demurred  to  the  complaint,  and  assigned  the 
following  causes  of  demurrer :  "  1st,  that  the  writing  ob- 
ligatory sued  upon  does  not  im|)Oso  an  obhgation  on  the 
defendants  to  repay  or  refimd  to  plamtiff  the  amount  ol 
money  therein  specified  ;  2d,  that  the  breaches  assigned  in 
said  declaration,  and  in  everj'  count  thereof,  are  defective 
in  this,  that  tliey  do  Jiot  state  the  amount  of  damages 
claimed  by  plaintiff,  for  the  alleged  failure  of  said  plank- 
road  comjmny  to  make  an  annual  report  to  the  governor 
26 
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of  the  State  of  Alabama  for  the  time  being,  of  the  con- 
struction and  condition  of  the  road  for  the  buUding  of 
which  said  money  was  loaned  or  advanced,  the  amount  of 
said  fund  expended,  to  whom  paid,  and  for  what  purpose 
applied  ;  3d,  that  there  is  no  breach  alleged  in  said  decla- 
ration, or  any  count  thereof,  of  any  breach  of  a  promise  or 
obligation  to  repay  said  sum  of  money  mentioned  in  said 
■vsT-iting  obhgatory ;  and,  4th,  because  plaintiff's  said  dec- 
laration, and  the  breaches  assigned  in  each  of  said  counts, 
would  not  authorize  a  judgment  for  the  recovery  of  the 
amount  of  said  writing  obligatory." 

The  court  overruled  the  demurrer,  and  allowed  the 
plaintiff  to  amend  his  complaint,  "  by  inserting  therein  the 
following  words  :  '  For  that  whereas,  the  plaintiff,  Inj  (?)  the 
governor  of  the  State,  heretofore,  to-wit,  on  the  13th  day 
of  December,  1853,  lent  to  the  Marengo  Plank  or  Covered 
Road  Company,  a  corporation,  the  sum  of  $9,-170  47,  of 
the  fund  hereinafter  specified,  under  and  by  virtue  of  the 
acts  of  the  legislature  of  the  State,  and  the  bond  of  de- 
fendants hereinafter  specified."  The  defendants  excepted 
to  the  allowance  of  this  amendment,  and  demurred  to  the 
complaint  as  amended,  on  the  following  grounds :  "  1st, 
that  the  suit,  as  shown  by  the  writ  and  declaration,  is 
founded  upon  a  writing  obligatory,  under  seal,  against 
sureties,  and  no  fact  can  be  alleged  outside  of  said  writing 
obligatory,  and  inconsistent  with  the  terms  thereof,  to  add 
to  the  obligation  of  the  contract  in  writing ;  2d,  that  the 
defendants,  being  sued  as  sureties,  as  shown  by  the  writ- 
ing sued  on,  have  the  legal  right  to  stand  upon  the  written 
contract  as  made,  and  the  amendment  allowed  is  incon- 
sistent with  the  written  contract  sued  on." 

The  court  overruled  this  demurrer,  and  the  defendants 
then  filed  five  pleas,  "in  short  by  consent;"  the  first  of 
which  was  payment  and  satisfaction,  the  last  performance, 
and  the  others  in  the  foUomng  words :  "  2.  Defendants 
plead  and  aver,  that  they  are  and  were  accommodation 
sureties  only  of  G.  Breitling,  president  of  the  Marengo 
Plank  or  Covered  Eoad  Company ;  that  by  deed  of  as- 
signment in  trust,  made  by  said  plank-road  company,  to 
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one  Alex.  M.  McDowell  as  trustee,  a  secnritj  to  the  plain- 
tiff  was  provided,  coiLsistiug  of  choseH  in  action,  promis- 
soiy  notes  made  by  said  G.  Broitling,  the  principal  in  said 
bond,  and  money  in  the  hands  of  said  Breitling,  of  value 
folly  suihcieut  to  pay  said  bond  now  sued  on ;  and  by  a 
contract  and  arrangement  l)etween  said  plaintiff  and  the 
legal  representatives  of  said  Breitling,  he  having  died,  the 
estate  of  said  Breitling  has  been  released  and  discharged 
from  the  pajTnent  of  said  bond ;  whereby  these  defendants 
were  deprived  of  the  legal  application  of  the  security 
aforesaid,  and  are  dischai^ed  therefrom  as  such  sureties. 
3.  Defendants  further  plead  and  aver,  that  the  amount  of 
money  specified  in  said  bond  was  fully  secured  to  the 
plaintiff  by  said  plank-road  company,  in  a  transfer  and  as- 
signment of  choses  in  action,  debts,  and  promissory  notes, 
made  by  G.  Breitling,  of  value  and  amount  sufficient  to 
pay  said  bond ;  and  the  said  plaintiff  has  released  and 
discharged  the  estate  of  Breitling  from  the  payment  of 
said  bond,  and  thereby  deprived  these  defendants  of  the 
benefit  of  said  security.  4.  Defendants  fm-ther  plead,  that 
the  plaintiff  was  not  damnified  by  any  failure  to  make  the 
report  referred  to  and  complained  of  in  the  breaches  as- 
signed in  the  declaration."  A  demurrer  was  interposed  to 
the  second  and  third  pleas,  but  the  record  does  not  show 
what  action  was  had  on  it. 

On  the  trial,  at  the  October  term,  1870,  as  the  bill  of 
exceptions  states,  "  the  plaintiff  read  in  evidence  to  the 
jury  the  bund  described  in  the  complaint,  and  then  offered 
in  evidence  another  bond,  or  written  obligation,  not  the 
foundation  of  the  suit,  in  tlie  words  and  figures  following, 
to-wit :"  [The  baud  here  sat  out  is  identical  with  the 
former,  except  in  the  canditions,  which  are  in  these  words :] 
"  The  State  of  Alabama,  {  Know  all  men  by  the.se  presents, 
Marengo  County.  S  that  we,  the  Marengo  Plank  or 
Covered  Road  Company,  as  i>rincii>al,  and  Gotlieb  Breit- 
ling, Henry  A.  Tayloe,  Nathan  Bradley,  J^mes  Manning, 
Robert  Jemison,  Jr.,  and  William  H.  Rolierts,  as  sureties, 
are  held  and  firmly  bound  unto  Henry  W.  Collier,  Gov- 
ernor of  the  State  of    Alabalha,  and  his  successors   in 


396  FORTY-SEVENTH  ALABAMA. 

Jemison  et  al.  v.  Governor  of  Alabama. 

office,  in  the  penal  sum  of  eighteen  tho.usand  nine  hun- 
dred and  fifty-four  94-100  dollars;  for  the  payment  of 
which,  well  and  truly  to  be  made  and  done,  we  bind  our- 
selves, our  heirs,  executors  and  administrators,  jointly  and 
severally,  firmly  by  these  presents.  In  witness  whereof, 
I,  Gotlieb  Breithng,  the  President  of  said  Marengo  Plank 
or  Covered  Road  Company,  have  bereunto  put  my  hand, 
and  affixed  the  seal  of  said  company  ;  and  we,  the  remain- 
ing obligors,  have  hereunto  put  our  hands  and  seals,  this 
13th  day  of  December,  one  thousand  eight  hundred  and 
fifty 4hree  (1853). 

"  Whereas,  under  the  provisions  of  an  act,  entitled  '  An 
act  to  dispose  of  the  unappropriated  portion  of  the  two- 
per-cent.  fund,'  approved  the  ninth  day  of  February,  1850, 
the  Governor  of  the  State  of  Alabama  is  authorized  to 
loan  such  portion  of  said  fund  as  is  designated  in  said  act, 
to  such  company  or  companies  as  may  have  been  or  here- 
after shall  be  chartered  by  the  State,  and  organized  to 
construct  a  rail-road  or  plank-road,  extending  any  portion 
of  the  route  from  Cahaba,  in  the  direction  of  Jackson, 
Mississippi,  in  the  same  manner,  and  on  the  same  condi- 
tions, and  upon  complying  with  the  same  terms,  as  was  au- 
thorized and  required  in  respect  to  the  loan  made  to  the 
Montgomery  and  West  Point  Rail-Road  Company,  accord- 
ing to  the  first,  fourth,  fifth,  sixth,  seventh  and  tenth  sec- 
tions of  an  act,  entitled  '  An  act  to  loan  the  two-per-cent. 
fund  to  the  Montgomery  and  West  Point,  and  Tennessee 
and  Coosa  Rail-Road  Companies,'  approved  23d  of  Janu- 
ary, 1845  :  And  tvhereas,  on  the  1st  day  of  March,  1851, 
an  association  was  made  and  entered  into,  by  the  name 
and  style  of  the  Marengo  Plank  or  Covered  Road  Com- 
pany, under  the  provisions  and  by  the  authority  of  an  act, 
entitled  '  An  act  to  incorporate  the  Marengo  Plank  or  Cov- 
ered Road  Company,'  approved  February  5th,  1850  :  and 
whereas,  under  and  by  virtue  of  said  act  of  incorporation, 
books  were  opened  for  subscription  for  stock  in  said  com- 
pany, within  ninety  days  after  the  passage  and  approval  of 
said  act  of  incorporation  :  and  ivhereas,  twenty  thousand 
nine  hundred  dollars  was  actually  subscribed,  and  ten-per- 
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cent,  of  the  said  sum  paid  in  by  the  subscribers,  in  cash, 
at  the  time  of  subscribing :  and  lolierecis,  the  stockhold- 
ers, after  the  said  sum  of  twenty  thousand  nine  hundred 
dolhirs  was  subscribed,  met  and  organized  said  company, 
by  electing  a  board  of  directors,  on  the  first  day  of  March, 
in  the  year  one  thousand  eight  hundred  and  fifty-one,  who, 
after  electing  a  president,  and  other  officers  of  their  body, 
proceeded  to  manage  the  business  of  said  company  :  and 
wliercdfi,  the  governor  of  the  State  of  Alabama  was  au- 
thorized to  loan  to  such  company  a  jK)rtion  of  the  unap- 
propriated two-per-cent.  fimd  equal  to  the  distance  &om 
Woodville  to  Demopolis,  compared  to  the  distance  from 
Cahaba  to  the  Mississippi  line,  ujiou  certain  bond  being 
given  :  and  wfu^reas,  this  bond  is  given  under  the  first  and 
tenth  sections  of  the  act  specially  referred  to  in  the  act 
approved  the  9th  day  of  February,  1850,  loaning  said  fund 
to  such  company  : 

"  Now,  therefore,  if  faithful  payment  of  the  sum  of  nine 
thousand  four  hundred  and  seventy-seven  47-100  dollars, 
being  the  amount  of  the  sum  so  loaned  to  the  Marengo 
Plank  or  Covered  Roail  Company,  be  made  by  said  oblig- 
ors, or  any,  or  either  of  them,  at  the  expiration  of  ten 
years  from  the  date  of  this  bend,  together  with  the  inter- 
est which  shall  accrue  thereon,  payable  annually,  at  the 
rate  of  five  per  cent,  per  annum,  for  tlie  last  five  of  the 
said  ten  years :  And  if  the  president  and  directors  of  the 
8aid  Marengo  Plank  or  Covered  Road  Company  shall, 
within  sixty  days  .after  a  demand  made  of  them  by  the 
governor  of  said  State  for  the  time  l^eing,  give  additional 
security  upon  this  bond,  and  shall  in  all  respects  fully  and 
faithfully  perform  and  comply  with  the  provisions  con- 
tained in  the  first  and  tenth  mictions  of  said  act  referred 
to,  then  this  bond  shall  l}e  void,  else  shall  remain  ■  in  full 
force  and  virtue  :  and  if  additional  security  be  not  given, 
as  requiro<l,  within  sixty  days  as  aforesaid,  then  this  lx)nd 
shall  be  considered  as  due,  and  may  be  sued  forthwith  by 
the  governor  of  the  Stato  for  the  time  l)eing." 
(Signed  by  all  the  parties  to  the  first  bond.) 
The  defendants  objected  to  the  introduction  of  this  bond 
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as  evidence  in  this  suit ;  but  the  court  overruled  their  ob- 
jection, and  allowed  said  bond  to  go  to  the  jury  ;  to  which 
ruhng  the  defendants  excepted. 

"  The  defendants  introduced  A.  M.  McDowell  as  a  wit- 
ness, who  testified,  that  said  plank-road  company,  some- 
where about  the  year  ,  (G.  Breitling,  the  president, 

being  present,  and  participating  in  the  act,)  adopted  a  res- 
olution, which  was  copied  upon  their  minutes,  and  by 
which  they  assigned  or  transferred  to  him,  as  trustee,  cer- 
tain assets  of  the  company,  consisting  m  part  of  a  debt 
against  O.  B.  Boddie,  amounting  to  some  $4,000,  notes  of 
said  Breitling  to  said  plank-road  company,  amounting  to 
several  thousand  dollars,  and  other  assets ;  that  these  as- 
sets, at  the  time  of  the  adoption  of  said  resolution,  were 
of  value  about  sufficient  to  repay  the  amount  of  said  loan 
by  the  State  to  said  plank-road  company  ;  and  that  he  was 
instructed,  by  the  resolution  of  the  board,  to  fii"st  pay  the 
debt  due  to  the  State  for  said  loan.  Witness  said,  that 
the  assets  were  about  enough  to  pay  that  debt,  if  he  could 
have  collected  all,  but  that  he  had  collected  very  little  be- 
sides the  Boddie  debt ;  that  this  debt  was  collected  in  Con- 
federate currency ;  that,  on  the  7th  day  of  March,  1864, 
he  paid  over  to  Duncan  Graham,  who  then  claimed  to  act 
as  treasurer  of  the  State,  the  sum  of  $3,758  50,  in  Confed- 
erate treasury-notes,  and  took  his  receipt  therefor."  The 
treasurer's  receipt  for  this  payment  was  produced  by  the 
witness,  and  expressed  on  its  face  that  the  money  was  "  in 
part  payment  of  loan  to  said  company  from  two-per-cent. 
fund."  The  witness  further  testified,'  that  the  books  of 
said  plank-road  company,  showing  said  assignment  or  res- 
olution, had  been  lost  or  destroyed. 

The  defendants  then  read  in  evidence  to  the  jury,  after 
proving  its  execution,  a  receipt  in  the  following  words : 
"  Eeceived,  this  27th  February,  1868,  of  Alfred  Breithng, 
as  executor  of  the  estate  of  G.  Breitling,  deceased,  the 
sum  of  one  thousand  dollars,  in  compromise  and  fuU  pay- 
ment and  discharge  of  the  Habihties  of  said  deceased,  and 
of  his  executor,  on  or  for  a  certain  bond  executed  by  the 
Marengo  Plank  or  Covered  Eoad  Company,  and  by  Henry 
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A.  Tayloe,  Robert  Jemison,  Nathan  Bradley,  James  Man- 
ning, William  H.  Roberts,  and  the  said  G,  Breitling,  to  H. 
W.  Collier,  governor  of  the  State  of  Alabama,  in  the  penal 
sum  of  $18,954  94,  bearing  date  the  13th  December,  1853, 
and  now  in  suit  m  the  circuit  court  of  Marengo  county, 
Alabama,  against  some  of  the  obligors.  But  this-compro- 
mise  juid  discharge  of  the  liability  of  the  said  Breitling 
and  his  executor,  is  not  in  any  manner'  to  affect  or  operate 
as  a  dischai^e  of  the  liabiUties  of  the  other  obligors  in 
said  bond,  or  to  affect  or  discharge  any  action  or  right  of 
action  against  them."  (This  receipt  was  signed  by  W.  M. 
Brooks  and  W.  E,  Clarke,  "  attorneys  for  the  plaintiff  in 
said  suit,  and  for  the  State  of  Alabama,  and  the  parties 
entitled  to  the  money  specified  in  said  bond.")  "  The  de- 
fendants also  offered  testimony  to  prove  that  the  estate  of 
said  G.  Breitling  was  solvent  when  said  release  was  given, 
and  is  now  solvent,  and  able  to  pay  its  debts"  ;  but  the 
court  excluded  this  testimony,  and  the  defendants  ex- 
cepted. 

The  defendants  also  offered  in  evidence  to  the  jury  two 
notes  signed  by  said  G.  Breitling,  of  which  the  following 
are  copies : 

"  Demopohs,  Ak.,  Sept.  25,  1854. 

"  On  or  before  the  21st  day  of  January,  1855,  we  jointly 
and  severally  promise  to  pay  to  the  president  and  direct- 
ors of  the  Marengo  Plank  or  Covered  Road  Company 
twelve  hundred  dollars,  for  value  received  ;  it  being  for 
twenty-eight  shares  of  stock  in  said  road,  transferred  to 
G.  Breitling,  W.  H.  Roberts,  and  A.  M.  McDowell,  under 
tlie  style  of  Gotlieb  BreitUng  &  Co.,  by  Nathan  Bradley, 
in  consideration  of  their  assuming  the  above  amount  due 
the  two-i)er-cent.  fund  by  said  N.  Bradley ;  of  which  the 
said  McDowell  has  paid  his  part  to  the  said  G.  Breitling, 
which  leaves  one-third  of  tlie  alxjve  amount  to  be  paid  by 
Wm.  H.  Roberts,  luul  two-thirds  to  be  paid  by  said  G. 
Breitling,  for  which  they  have  given  this  note." 

(Signed  by  G.  Breitling  and  Wm.  H.  Roberts.) 

"  $1,530  74.  One  day  after  date,  I  promise  to  pay  to 
Alex.  M.  McDowell,  as  treasurer  of  the  Marengo  Plank  or 
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Covered  Road  Company,  and  for  the  use  of  said  company, 
the  sum  of  fifteen  hundred  and  thirty  74-100  dollars,  being 
part  of  the  two-per-cent.  fund  borrowed  by  said  company 
from  the  State,  and  placed  in  the  hands  of  W.  W.  Allen  & 
Co.,  subject  to  the  orders  of  the  president  of  said  com- 
pany, afid  paid  to  me,  as  shown  by  the  account-current  of 
the  said  W.  W.  Allen  &  Co.,  including  interest  to  date,  as 
per  account  rendered  me  by  said  treasurer ;  it  being  my 
intention  to  bind  myself  to  pay  the  said  Alex.  "M.  Mc- 
Dowell, as  treasurer,  the  amount  above  specified,  with  law- 
ful interest  from  this  date  till  paid.     August  9,  1858." 

This  last  note  was  signed  by  G.  Breithng,  and  had  en- 
dorsed on  it  a  credit,  signed  by  said  McDowell  as  secre- 
tary and  treasurer,  in  these  words :  "  Credit,  August  9, 
1858,  by  G.  Breitling's  note,  of  this  date,  to  the  secretary 
and  treasurer  of  the  Marengo  Plank  or  Covered  Road 
Company,  for  this  amount,  $389  63,  for  sum  of  S.  S.  Bod- 
die's  draft,  with  interest."  Each  one  of  said  notes  also  had 
two  other  endorsements,  one  acknowledging  presentation 
as  a  claim  against  said  Breitling's  estate,  which  was  signed 
by  his  executors ;  and  the  other,  which  was  signed,  "  A. 
M.  McDowell,  trustee,  &c.,  by  J.  T.  Jones,  attorney,"  in 
these  words :  "  Settled  by  A.  Breitling,  executor  of  G. 
Breitling,  Feb.  18, 1867."  The  witness  A.  M.  McDoweU 
testified,  "  that  he  had  compromised  these  two  notes,  with 
BreitHng's  executor,  before  the  estate  was  released  from 
liability  on  the  bond."  The  court  rejected  these  notes  as 
evidence  in  the  cause,  and  the  defendants  excepted. 

"  Upon  the  foregoing  facts,  the  court  charged  the  jury — 
"1.  That  if  said  corporation,  called  the  Marengo  Plank 
or  Covered  Road  Company,  had  failed  to  comply  with  the 
provisions  in  the  bond,  requiring  said  company  to  make 
annual  reports,  then  the  said  bond  was  forfeited,  and  the 
plaintiff  had  the  right  to  recover  the  amount  of  money 
lent  by  the  State  to  said  corporation,  with  interest  thereon 
from  the  time  of  the  session  of  the  legislature  at  which 
said  company  had  failed  to  make  said  report ;  and  that 
they  might  look  to  the  bonds  in  evidence,  to  ascertain  the 
amount  of  money  lent  by  the  State  to  said  company. 
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"  2.  That  if  they  beheved,  from  the  testimony,  that  the 
money  paid  by  McDowell  to  D.  Oraham,  on  the  debt  now 
suetl  for,  was  paid  in  Confederate  currency,  no  cretlit  could 
be  allowed  for  the  amount  no  paid,  because  Confederate 
currency  was  illegal^  and  said  D.  Graham  was  not  ^e 
treasurer  of  the  State  at  that  time." 

The  defendants  excepted  to  each  of  these  charges,  and 
then  requestetl  the  following  charges  in  writing : 

"  1.  That  the  obligation  sued  on,  and  described  in  the 
plaintifl''s  declaration,  and  set  out  on  oyer,  is  the  founda- 
tion of  this  action,  and  the  one  to  be  examined  and  con- 
sidered by  the  jury,  as  containing  the  defendant's  liability. 

"  2.  That  if  the  jury  believed,  from  ftie  evidence,  and 
from  an  inspection  of  the  bond  sued  on,  that  it  contained 
no  obligation  or  promise  on  tlie  part  of  the  defendants  to 
repay  the  plaintiff  any  fixed  or  specified  sum  of  money, 
then  the  plaintiff  can  only  recover  such  damages  as  the 
proof  may  show  the  State  has  sustained  under  the  several 
assignments  of  breaches  in  the  plaintiff's  declaration  ;  and 
if  no  proof  has  been  adduced  of  the  extent  of  damages 
sustained  by  the  State,  then  only  nominal  damages  can  be 
recovered  by  the  State  in  this  suit. 

"  3.  Thcvt  there  being  no  statement  in  the  bond,  as  to 
the  amount  of  money  loaned  to  the  said  plank-road  com- 
pany, or  as  to  the  terms  of  the  loan,  or  as  to  the  rate  of 
interest  to  be  paid,  or  stipulations  for  the  return  or  repay- 
ment of  the  money,  the  sureties  are  not  Uable,  in  the  pres- 
ent action,  for  the  money  loaned. 

"  4.  That  if  the  jury  beheve,  horn  the  evidence,  that  tlie 
plaintiff  has  released  Breitling's  estate  fn)m  all  further  lia- 
bility to  the  State  on  the  bond,  such  disfhai^o  (operates] 
as  a  release  of  the  defendants  Jemis<jn  and  Tayloe. 

"5.  That  if  the  jury  believe,  from  the  evidence,  that  the 
sum  sued  for  was  loaned  by  the  State  to  said  j)lank-n)iul 
company,  under  an  act  of  the  legislature  authorizing  the 
same  to  be  loaned  for  ten  years,  five  of  which  were  with- 
out interest,  and  five  at  the  rate  of  five  per  cent,  interest, 
and  the  suit  was  brought  Ix^fore  the  expiration  of  ten  years 
from  the  date  of  the  loan,  then  the  plaintiff  has  no  right 
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to  recover  in  this  action,  unless  the  proof  shows  that,  be- 
fore the  suit  was  brought,  the  said  plank-road  company 
was  notified  by  the  governor  to  give  new  security,  and 
failed  to  do  so. 

"  6.  That  the  absence  of  proof  that  the  defendants  failed 
to  make  reports  to  the  general  assembly  of  the  progress 
of  the  work,  and  to  perform  the  other  breaches  assigned 
in  the  declaration,  did  not,  in  the  absence  of  notice  and 
demand  by  the  governor  for  new  security,  authorize  a  suit 
to  be  maintained  for  the  sum  loaned,  before  the  expiration 
of  ten  years." 

The  court  gave  the  first  charge  asked,  and  refused  each 
of  the  others  ;  t(9  which  refusals  exceptions  were  reserved 
by  the  defendants. 

The  errors  assigned  in  this  court  embrace  all  the  rulings 
of  the  court  below,  which,  as  above  stated,  were  adverse 
to  the  defendants. 

Lyon  &  Jones,  for  appellants. — 1.  The  bond  sued  on 
contains  no  condition  whatever  for  the  repayment  of  the 
money,  and  the  complaint  contained,  of  course,  no  breach 
alleging  a  non-payment.  The  amendment  to  the  com- 
plaint ought  not  to  have  been  allowed.  The  action  being 
founded  on  a  penal  bond  with  condition,  assigning 
breaches,  the  declaration  must  be  confined  to  the  bond ; 
and  the  plaintiff  can  not  recover  on  proof  of  any  facts  out- 
side of.  the  condition  and  the  breaches  assigned. 

2.  The  only  breaches  assigned  in  the  complaint,  were 
the  failure  of  the  corporation  to  make  annual  reports  to 
the  governor,  or  to  the  general  assembly,  as  required  by 
the  condition  of  the  bond ;  and  there  was  no  proof  what- 
ever of  such  failure.  Consequently,  the  plaintiff  could  not 
recover  at  all  under  his  complaint. 

3.  The  second  bond,  which  was  introduced  in  evidence 
to  the  jury  against  the  defendants'  objection,  was  not,  by 
its  terms,  due  until  several  years  after  the  commencement 
of  the  suit.  Of  course,  no  recovery  could  be  had  \inder 
it,  even  if  an  appropriate  breach  had  been  assigned. 

4.  The  penalty  of  the  bond  was  not,  in  any  event,  the 
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measure  of  the  plaintiff's  damages.  He  could  only  recover 
the  damages  averred  and  proved. — Sedgwick  on  Damages, 
396,  416. 

5.  The  release  of  Bfeitling's  estate  operated  as  a  dis- 
charge of  his  sureties  and  co-sureties. — 2  Amer.  L.  Cases, 
146  ;  1  Ala.  23  ;  Hays  v.  Ward,  4  Johns.  Ch.  123  ;  11  Wen- 
dell, 312  ;  2  Bailey,  531 ;  2  Grattan,  144 ;  1  Blaqkf.  392. 

.6.  The  defendants  were  entitled  to  a  credit  for  the  Con- 
federate currency  paid  to  the  State  treasurer  in  1864,  as 
those  funds  were  proved  to  have  been  accepted  in  part 
payment. 

W.  M.  Brooks,  contra.    (No  brief  on  file.) 

B.  F.  SAFFOLD,  J.— The  facts  of  this  case  pertinent 
to  the  issues  to  be  decided  are  these :  The  Marengo  Plank 
or  Covered  Road  Company,  incorporated  February  6, 1850, 
applied  for  and  received  a  proportion  of  the  two-per-cent* 
fimd,  under  an  act  passed  Februarj'  9,  1850,  disposing  of 
the  portion  unappropriated  at  that  time,  subject  to  the 
conditions  prescribed  in  an  act  passed  January  23, 1845,  to 
loan  the  two-per-cent.  fund  to  the  Montgomerj'  <fe  West 
Point  and  Tennessee  <fe  Coosa  Railroad  Companies.  In 
consideration  of  this  loan,  the  said  company  executed  two 
bonds,  with  the  defendants  as  sureties,  on  the  13th  of  De- 
cember, 1853.  Both  recite  that  they  are  made  under  the 
Ist  and  10th  sections  of  the  act  of  January  23, 1845.  The 
first  of  these  sections  required  a  Ixind  or  bonds,  with  suflfi- 
cient  security,  for  the  payment  of  the  money  at  the  end  of 
ten  years  from  the  date  of  the  bond,  witii  five  per  cent,  in- 
terest for  the  last  five  years  of  the  time.  The  second  au- 
thorized the  governor  to  demand  additional  security  at 
any  time,  if  he  deemed  it  necessary,  and  on  the  failure  of 
the  company  to  give  the  additional  security  within  sixty 
days,  the  bond  or  bonds  already  given  should  he  consid- 
ered due,  and  the  governor  should  institute  suit  for  tlie 
recovery  of  the  money. 

Tlie  lx)nds,  however,  differed  from  each  other  in  some 
im}K)rtaut  particulars.    One  of  them,  the  foundation  of 
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this  suit,  was  conditioned,  that  the  said  Plank  Road  Com- 
pany should  complete  their  road  within  fifteen  years  from 
the  date  of  their  charter,  make  an  annual  report  to  the 
governor  of  the  extent  of  the  construction  of  the  road, 
and  of  its  condition,  and  the  amount  of  said  fund  ex- 
pended, to  whom  paid,  and  for  what  purpose  ap- 
plied ;  for  the  faithful  application  of  the  money,  with  due 
diligence,  to  the  construction  of  the  road;  and  the  fulfill- 
ment of  the  conditions  expressed  in  the  fourth,  fifth,  sixth 
and  seventh  sections  of  the  act  of  1845.  The  substance 
of  the  fourth  section  (the  report  to  the  governor)  has 
already  been  stated.  The  fifth  section,  after  enumerating 
the  terms  above  stated,  contains  the  additional  provision, 
that  if  the  money  loaned  should  not  be  faithfully  appHed, 
with  due  and  proper  diligence,  to  the  construction  of  the 
road,  the  governor  is  required  to  institute  suit  upon  the 
bond  or  bonds  mentioned  in  sections  two  and  three  for  the 
recovery  of  the  money  loaned.  The  said  sections  require 
bonds  for  the  completion  of  the  road  within  the  time  speci- 
fied by  the  charter.  The  sixth  section  authorizes  the  com- 
pany to  give  bond  for  the  ultimate  payment  of  the  money. 
The  seventh  section  makes  all  the  bonds  given  under  the 
act  a  lien  upon  the  road. 

The  other  bond  stipulated  for  the  return  of  the  money 
within  ten  years.  In  default  for  sixty  days  of  additional 
security  on  demand  of  the  governor,  both  bonds  were  to 
become  due.  The  first  was  also,  by  its  terms,  to  be  con- 
sidered due  on  a  breach  of  any  of  its  conditions. 

The  suit  was  commenced  September  6,  1860,  and  was 
founded  exclusively  on  the  first  bond.  The  only  breach 
averred  was  the  failure  to  report  annually  to  the  governor, 
as  required  by  the  fourth  section.  At  a  term  of  the  court 
held  in  October,  1860,  the  complaint  was  amended  by  in- 
serting therein  these  words :  "  For  that,  whereas  the  plain- 
tiff, by  the  governor  of  the  State,  heretofore,  to-wit,  on  the 
13th  day  of  December,  1853,  lent  to  the  Marengo  Plank 
or  Covered  Road  Company,  a  corporation,  the  sum  of 
$9,470.47  of  the  fund  hereinafter  specified,  under  and  by 
virtue  of  the  acts  of  the  legislature  of  the  State  and  the 
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bond  of  the  defendant  hereinafter  specified."  Under  this 
amendment  the  second  bond  was  given  in  evidence. 

From  tiie  above  statement,  it  is  plain  that  the  second 
bond  was  not  due  at  the  time  the  suit  was  commenced, 
whetiier  by  the  exjiirution  of  the  time  for  which  the  money 
was  lent,  or  the  failure  to  give  aiiditional  security',  none 
having  been  required.  If  the  amendment  of  the  com- 
plaint was  intended  as  an  incorporation  of  this  second 
bond  into  the  foundation  of  the  suit,  it  would  present  the 
case  of  a  suit  upon  a  cause  of  action  accrued  after  its  com- 
mencement, at  least,  without  the  averment  of  some  breach 
by  which  it  became  sooner  due. 

Both  of  the  bonds  might  have  been  considered  as  one, 
because  togetlier  they  scarcely  comply  with  the  provisions 
of  the  act  under  which  they  were  executed.  They  might 
have  been  included  in  tlie  same  complaint,  with  averments 
of  proper  breaqhes,  if  such  existed.  The  only  breach  as- 
signed is  the  failure  to  make  annual  reports  to  the  gov- 
ernor. This  was  a  breach  of  the  first,  but  not  of  the  sec- 
ond. The  fii-st  containetl  no  provision  for  the  repayment 
of  tlie  money.  It  was  a  penal  bond,  falling  due  on  its 
breach,  and  recoverable  upon  to  the  extent  of  the  damage 
sustained. 

The  act  of  1815  required  the  recovery  of  the  money 
before  the  time  for  which  it  was  loaned,  in  two  instances 
only.  One,  when  the  governor  became  satisfied  that  the 
company  was  not  faithfully  and  diligently  applying  it  to 
the  construction  of  the  road.  This  was  to  be  a  condition 
of  a  bond  to  secure  the  comi)letion  of  the  road  witliin  the 
time  required  by  the  charter,  as  provided  in  st>ction  2. 
The  other,  when  default  was  maile  in  ginng  additional  se- 
curity. The  money  being  due  on  the  commission  of  these 
breaches,  the  most  evident  coui-se  seems  to  be  to  include 
in  the  complaint  the  bond  securing  the  pa}nnent  of  the 
money,  and,  regarding  both  as  one,  allege  the  reasons  why 
it  has  become  due.  This  may  be  done  by  amendment  of 
the  complaint,  if  the  facts  justify  it 

Sedgwick  says,  that  in  the  case  of  an  agreement  to  do, 
or  refrain  from  doing  any  piirticular  act,  secured  by  a  pen- 
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alty,  the  amount  of  the  penalty  is  in  no  sense  the  measure 
of  compensation  ;  and  the  plaintiff  must  show  the  partic- 
ular injury  of  which  he  complains,  and  have  his  damages 
assessed  by  a  jury.  It  may,  therefore,  be  laid  down  as  a 
settled  rule,  that  no  other  sum  can  be  recovered  under  a 
penalty  than  that  which  shall  compensate  the  plaintiff  for 
his  actual  loss. — Sedgwick  on  Damages,  396,  410.  Section 
2633,  Revised  Code,  requires  the  assignment  of  such 
breaches  as  the  plaintiff  may  deem  proper,  and  authorizes 
a  verdict  and  judgment  for  such  as  he  may  prove ;  and  if 
judgment  be  rendered  for  the  plaintiff  on  demurrer,  or  by 
default,  a  writ  of  inquuy  of  damages  must  be  awarded. 
The  court  erred  in  charging  the  jury,  that  the  failure  of 
the  company  to  make  annual  reports  authorized  the  re- 
covery of  the  money  lent  with  interest  from  the  date  of 
the  first  default. 

3.  There  is  no  error  in  the  charge  that  the  payment 
made  by  McDowell  to  Graham,  as  treasurer  of  the  State, 
in  Confederate  currency,  in  1864,  was  not  a  proper  credit. 
The  fund  loaned  was  one  which  the  State  held  in  trust, 
and  it  was  against  public  pohcy  to  allow  an  insurrection- 
ary government,  not  recognized  by  the  political  depart- 
ment of  the  United  States  government  as  de  facto,  to  dis- 
pose of  the  credits  of  the  State. 

4.  The  release  of  the  estate  of  G.  Breitling  from  further 
liability  on  the  bonds,  did  not  have  the  effect  to  discharge 
his  co-sureties,  any  further  than  his  Hability  to  them  under 
section  3072,  par.  2,  of  the  Revised  Code  ;  but  to  that  extent 
it  did.  They  had  a  right,  under  that  section,  to  regard 
him  as  a  solvent  co-surety,  and  to  require  of  him  his  pro- 
portion of  any  excess  over  their  respective  shares  of  the 
common  liabihty  which  they  should  pay.  From  this  obli- 
gation the  creditor  could  not  release  him  against  the  other 
sureties,  and,  consequently,  his  demand  must  be  credited, 
in  favor  of  the  co-sureties,  with  the  full  amount  of  Breit- 
ling's  share  as  ascertained  by  section  3072,  Revised  Code. 
Ex  parte  Gifford,  6  Yesey,  805  ;  Klingensmith  v.  Kling- 
ensmitJis  Lx'rs,  31  Penn.  St.  460 ;  Burge  on  Suretyship, 
386 ;   White  v.  Banks,  21  Ala.  705.     The  right  of  sureties 
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to  contribution  from  each  other  is  the  result,  not  of  any 
implied  contract  between  the  parties,  but  of  justice,  which 
divides  in  equal  proportions  a  common  burden  voluntarily 
assumed. 

The  plaintiff  could  not  deprive  the  defendants  of  their 
interest  in  the  assignment  made  by  the  plank-road  com- 
pany to  McDowell,  and  we  do  not  think  the  release  given 
to  Broitling  extended  so  far,  or  was  intended  to  do  so. 
The  discharge  was  of  the  liabihties  on  the  bonds.  The 
assignment  was  of  debts  due  from  Breitling  to  the  com- 
pany. 

The  judgment  is  reversed,  and  the  cause  remanded. 


DeKALB  county  v8.  SMITH. 

I  ACTION  CNDEB  SECTION  6  OF  ACT  OF  DECKMBEB  28,  1868.  TO  SCPPBB8S  IRTB- 
DEB,  LTNCHINO.  AND  ASSAULTS  AND  BATTXBIKS,  TO  BKCOTEB  DAMAOBS  FOB 
WOUNDS  INFI.ICTED  BT  CIBOOI8BD  MEN.  ] 

1.  Act  of  December  28,  1866  ;  conttiUtionaUtti  of.— The  act  to  rappreM 
murder,  lynching,  and  assaults  and  batteries,  approved  December  &8, 
1868,  is  not  unconRtitntional. 

2.  Same,  damage-t  'jiven  by  ;  need  not  be  presented  for  aMoicaiice.— The 
damages  given  by  it  against  a  county  are  not  such  claims  as  mast  b« 
presented  to  the  commiiwionerH  court  before  suit  is  brought. 

3.  inineat,  impeaching  or  eHstaining  of ;  to  what  examination  may  extend. 
In  impeaching  a  witness,  or  HU.staining  him  the  examination  is  not 
confined  to  his  general  character  for  truth,  bnt  may  extend  to  his  gen- 
eral character. 

4.  Srnne;  what  queMtion  may  be  aaktid  of  impeaching  vitneet. — In  a  suit 
against  a  county  for  damages  fof  asaault  and  batt^^ry,  under  the  act  of 
December  28, 1868.  the  plaintiff  having  given  evidence  of  an  asnolt 
Bnd  battery  apon  him  by  unknown  and  disguised  peraons,  and  the  de- 
fendant having  assailed  his  character  for  truth,  it  is  not  error  to  allow 
him.  in  support  of  his  testimony,  to  prove  by  the  impeaching  witnesa, 
on  cross-examination,  that  although  he  did  not  know  of  any  enemies 
the  plaintiff  had  in  the  neighborhood,  he  was  qf  the  opinion,  from  ru- 
mor, that  he  did  have  some. 
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Appeal  from  Circuit  Court  of  DeKalb. 
Tried  before  Hon.  W.  J.  Haealson. 

This  was  an  action  commenced  on  the  6th  of  December 
1869,  by  appellee  against  the  county  of  DeKalb,  under  the 
provisions  of  section  6  of  "an  act  to  suppress  murder, 
lynching,  and  assaults  and  batteries,"  approved  December 
28,  1868,  to  recover  $1,000  damages  for  the  beating  and 
wounding  of  the  plaintiff,  on  the  22d  of  May,  1869,  by  one 
or  more  persons,  unknown  and  in  disguise,  to  force  plaintiff 
to  consent  to  leave  the  neighborhood,  &c.,  &g. 

The  defendant  demurred — 1st,  because  the  complaint 
does  not  aver  that  the  claim  sued  on  was  presented  to  the 
commissioners  court  of  DeKalb  county,  as  required  by 
section  2537  of  the  Revised  Code ;  2d,  because  the  com- 
plaint discloses  no  valid  cause  of  action,  the  statute  under 
which  it  is  brought  being  unconstitutional.  The  demurrer 
was  overruled. 

The  defendant  then  pleaded,  in  short  by  consent—' 

"1.  The  general  issue. 

2.  That  the  claim  sued  on  is  barred  by  the  statute  of 
limitations  of  twelve  months,  under  section  909  of  the  Re- 
vised Code,  for  non-presenation  for  allowance. 

3.  That  the  claim  sued  on  was  not  presented  to  the  com- 
missioners court  of  the  county  of  DeKalb,  as  required  by 
sections  909  and  2537  of  the  Revised  Code. 

4.  That  the  plaintiff  hath  not  sustained  damage  to  the 
value  or  amount  claimed. 

5.  The  beating  and  wounding  of  plaintiff  complained  of, 
if  done  at  all,  was  done  by  one  in  defense  of  a  prior  as- 
sault made  by  the  plaintiff  upon  the  person  of  said . 

6.  The  wounding  complained  of,  if  any  was  inflicted 
upon  plaintiff,  was  done  by  himself." 

The  plaintiff  took  issue  upon  the  first  plea,  and  demurred 
to  the  other  pleas  upon  the  following  grounds : 

As  to  the  second  and  third  pleas,  because  there  is  no  law 
requiring  the  presentation  of  the  claim  sued  on  to  the  com- 
missioners court. 
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As  to  the  fourth  plea,  because  the  amount  of  the  re- 
covery is  fixed  by  the  statute  authoriziiig  the  suil 

As  to  the  fifth  plea — Ist,  because  it  is  void  for  duplicity ; 
2d,  it  denies  and  avoids,  instead  of  confessing  and  avoid- 
ing ;  3d,  therQ  is  no  justification  in  the  matter  aU^od. 

As  to  the  sixth  plea,  because  ii  is  void  for  duplicity,  and 
is  a  departure. 

The  court  sustained  the  demurrer,  and  the  cause  pro- 
ceeded to  trial  on  issue  joined  on  plea  of  the  general  Issue. 

The  plaintiff,  who  was  examined  as  a  witness  in  his  own 
behalf,  testified  that  while  plowing  in  his  field  on  the  25th 
day  of  May,  18(>9,  some  twenty  or  thirty  dij^^nised  |K?rson8 
came  to  plaintiff  where  he  was  plowing  in  hLs  field,  and 
fired  upon  him,  one  shot  wounding  plaintiff  in  the  thigh, 
disabling  him  for  several  woeks.  The  j^h^'sician  called  in 
to  attend  the  wound,  testified  that  plaintiff  then  stated  in 
substance  what  plaintiff  testified  on  the  trial ;  that  he  (the 
physician)  visited  the  ground  shortly  afterwards,  and  saw 
tracks  of  a  considerable  number  of  men  ;  that  he  saw  bul- 
let marks  on  the  trees,  which  came  from  the  direction  of 
the  assailants  and  struck  the  tree  behind  which  plaintDT 
stated  he  took  refuge.  This  was  the  substance  of  the  tes- 
timony offered  by  the  plaintiff. 

After  this,  one  Lankford  was  called  to  the  stand,  and,  as 
the  bill  of  exceptions  states,  testified  that  "  he  knew  plain- 
tiff, and  knew  plaintiff's  general  character  for  truth  and 
veracity  in  the  neighborhood  in  which  plaintiff  lives ;  thai 
his  said  character  is  bad;  that  from  his  knowledge  of 
plaintiff's  general  character  for  tnith  and  veracity,  ho 
(witness)  could  not  believe  plaintiff  upon  his  oath." 

"  Plaintiff  tlien  a.sked  said  witness  if  plaintiff  did  not  have 
many  enemies  in  his  neighborhood  ;  to  which  question  de- 
fendant objected,  the  court  overruled  the  objection  and 
allowed  witness  to  answer,  and  defendant  exccpUid ;  wit- 
ness answered  that  he  did  not  know.  Plaintiff  then  a^kcd 
said  witness  if  he  did  not  know  from  rumor  that  plaintiff 
had  many  enemies  in  his  neighborlwMxl ;  to  which  defend- 
ant objected,  the  court  overruled  the  objection,  and  de- 
27 
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fendant  excepted ;  witness  testified  that  from  rumor  he  was 
of  the  opinion  that  plaintiff  had  some  enemies  in  the 
neighborhood;  to  which  defendant  objected,  the  court 
overruled  the  objection,  and  defendant  excepted." 

"  Defendant  examined  one  J.  Cunningham  as  witness,  who 
testified  that  he  knew  plaintiff;  knew  his  general  character 
for  truth  and  veracity  in  plaintifi"s  neighborhood,  and  that 
his  general  character  for  truth  and  veracity  was  bad ;  and 
that  from  his  knowledge  of  plaiutiif 's  general  character  for 
truth  and  veracity,  witness  could  not  believe  plaintiff  upon 
his  oath." 

"On  cross-examination  of  said  Cunningham,  plaintiff 
asked  hiin  if  he  had  not  heard  persons  in  plaintiff's  neigh- 
borhood say  that  plaintiff  would  be  attacked.  Defendant 
objected,  the  court  overruled  the  objection,  and  witness 
answered  he  had  not.  Plaintiff  then  asked  said  witness  if 
he  had  not  heard  a  good  many  persons  in  plaintiff's  neigh- 
borhood say  they  expected  plaintiff  would  be  attacked  by 
violence;  to  which  defendant  objected,  the  court  overruled 
the  objection,  and  witness  testified  that  he  had  heard  some 
persons  say  they  expected  he  would  be  attacked,  and  de- 
fendant objected  and  excepted.  Plaintiff  asked  witness  if 
he  had  not  heard  some  persons  say  they  did  right  in  shoot- 
ing plaintiff;  to  which  defendant  objected,  the  court  over- 
iiiled  the  objection,  and  witness  testified  that  he  had  heard 
some  say  they  approved  of  it ;  to  which  defendant  objected 
and  excepted.  Plaintiff  then  asked  witness  if,  in  his 
opinion,  a  good  many  approved  of  it,  and  witness  was  per- 
mitted, against  defendant's  objection,  to  testify  that  in  his 
opinion  some  approved  of  it,  and  defendant  excepted. " 

"  Plaintiff'  placed  one  T.  J.  Nicholson  on  the  stand,  as 
witness  to  sustain  plaintiff's  character,  and  asked  witness 
if  he  knew  plaintiff's  general  character  in  the  neighbor- 
hood where  he  lived  for  truth  and  veracity,  and  for  honesty 
and  dishonesty ;  to  which  defendant  objected  as  asked, 
upon  the  ground  that  defendant  had  confined  the  examina- 
tion as  to  character  to  plaintiff's  character  for  truth  and 
veracity  alone,  although  the  court  ruled  the  predicate  to  be, 
was  his  character  good  or  bad  ?  and  plaintiff  should  not  be 
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allovred  to  show  plaintiff's  charactiir  as  to  honesty  or  dis- 
honesty. The  court  overruled  the  objection,  and  allowed 
witness  to  answer  that  the  general  character  of  plaintiff 
was  good ;  to  all  of  which  several  rulings  of  the  court  the 
defendant  objected  and  excepted." 
The  errors  assigned  are — 

1.  Overruling  demurrer  to  complaint 

2.  Sustaining  demurrer  to  pleas. 

3.  Allowing  witnesses  to  answer  questions  to  which  de- 
fendant objected,  as  shown  in  the  bill  of  exceptions. 

1^  J.  TuRNLBT,  for  appellant — (Appellant's  brief  did  not 
come  into  Reporter's  hands.) 

Foster  &  Fobnet,  contra. — The  act  is  constitutionaL 
44  Ala.  639. 

The  claim  is  not  required  to  be  prescntetl. — 46  Ala.  118. 

Argument  is  hardly  necessary  to  show  that  tlie  other 
pleas  of  the  defendant  to  which  a  demurrer  was  sustained 
were  fatally  defective. 

In  impeaching  or  sustaining  a  witness,  the  inquiry  is  not 
limited  to  his  general  character  for  truth,  but  may  extend 
to  his  general  moral  character.  The  sustaining  witness 
answered  the  precise  question  which  this  court  say  is  the 
correct  one. —  Ward  v.  The  State,  28  Ala.  53. 

An  impeaching  witness  may  be  cross-examined  as  to  the 
grounds  of  his  opinion.  How  long  the  unfavorable  re- 
ports have  prevailed,  from  what  particular  persons  he  hfts 
heard  them,  whether  the  persons  who  spoke  against  the 
witness  are  not  hLs  personal  enemies. — Lotoer  v.  Winters, 
7  Cow.  265 :  see,  also,  cases  in  Phil,  on  Ev.  Pt  2,  vol.4,  p.  757. 

B.  F.  SAFFOLD,  J.— The  act  "to  suppress  murder, 
lynching,  and  assaults  and  batteries,"  approveii  December 
28,  1868,  is  not  unconsiitutionaL — Gunier  v.  Dale  Cmmiy, 
U  Ala.  639. 

The  pt'inaltios  given  by  it  against  a  county  are  not  such 
claims  as  are  requinnl  to  \hi  presented  to  the  court  of 
county  commissioners  before  suit  is  brought — Dalf  County 
V.  Gunier,  46  Ala.  lia 
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The  demurrer  of  the  plaintiff  to  the  defendant's  pleas 
was  properly  sustained.  The  fourth,  fifth  and  sixth  pleas 
amounted  to  the  general  issue.  The  second  and  third  pre- 
sented the  same  issues  contained  in  the  demurrer  to  the  com- 
plaint, and  considered  in  the  first  two  propositions  above 
stated. 

The  rule  of  examination  in  respect  to  an  impeached 
witness,  as  declared  in  Ward  v.  The  State,  28  Ala.  53, 
seems  to  be  just  and  proper.  The  general  character  of  a 
witness  for  truth  and  veracity  is  often  so  intermixed  with 
his  general  moral  character  in  the  mind  of  an  impeaching 
or  sustaining  witness  as  to  be  undistinguishable  by  bim- 
self.  Besides,  the  point  and  purpose  of  the  examination  is 
attained  by  the  concluding  portion  of  the  question,  whether, 
from  such  knowledge,  he  would  believe  him  on  his  oath. 

The  plaintiff,  who  was  examined  as  a  witness  in  his  own 
behalf,  was  allowed  to  ask  a  witness  called  to  impeach  his 
testimony,  on  cross-examination,  whether  he  did  not  know 
from  rumor  that  the  plaintiff  had  many  enemies  in  his 
neighborhood?  The  answer  was,  that  from  rumor  he  was 
of  the  opinion  that  the  plaintiff  had  some  enemies  in  the 
neighborhood.  The  plaintiff  had  sworn  that  ^v^hile  in  his 
own  field  he  had  been  shot  at  and  severely  wounded  by 
twenty  or  thirty  persons  in  disguise.  The  defendant 
sought  to  discredit  this  story,  by  showing  that  he  was  un- 
worthy of  belief.  The  question  and  answer  objected  to 
certainly  tended  to  corroborate  his  statement  under  very 
peculiar  circumstances.  His  complaint  was,  that  he  had 
been  injured  by  persons  unknown  and  disguised,  and  he 
proved  by  this  impeaching  witness  that  he  had  unknown 
and  concealed  enemies.  Those  who  would  select  such  a 
mode  of  injuring  or  killing  another,  would  also  conceal 
their  animosity  towards  him,  as  well  as  their  participation 
in  the  crime ;  and  the  fact  that  there  was  a  popular  report, 
or  current  story,  with  or  without  any  known  authority  for 
the  truth  of  it,  that  a  person  had  such  enemies,  would  tend 
greatly  to  strengthen  his  evidence  that  he  had  been  attacked 
by  such  persons. 

The  judgment  is  affirmed. 
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[actios  on  PBOIOBSOBT  HOTS.] 

1.  Promis$ory  note  ;  what  inBtrument  may  be  declared  on  at  «mc&. — A  con- 
tract in  the  form  of  a  promisBory  note  for  the  hire  of  a  slaye  may  be 
declared  on  as  a  promissory  not«,  notwithstanding,  besides  the  promise 
to  pay  a  snm  certain  in  money,  there  is  also  a  promise  in  the  same  in- 
stalment to  famiRb  the  slave  with  certain  articles  of  clothing,  pay  his 
taxes,  and  retarn  him  to  the  owner  at  a  stipulated  time.  Nor  is  it 
necessary  that  any  notice  be  taken  in  the  complaint  of  the  latter  stip- 
nlations,  where  no  recovery  is  sought  upon  these  stipulations. 

2.  Written  contract;  what  queationt  tend  to  vary,  modify,  and  change. — In 
such  a  suit,  the  pleas,  being  in  short  by  consent,  "general  issue, 
failure  of  consideration,  want  of  consideration  and  frauds'',  the  plain- 
tiff having  offered  in  evidence  the  note  and  rested  his  case,  the  (fe- 
fendant,  having  offered  at  the  time  of  asking  the  questions  no  evidence 
in  support  of  his  pleas,  offered  to  ask  a  witness  the  following  ques- 
tions :  "  State  the  contract  in  full  that  was  made  between  yon  and 
plaintiff  in  reference  to  the  hire  of  this  negro,  at  said  time  and  co- 
temporaneous  with  the  signing  of  said  instrument  Was  there  a  war- 
ranty of  soundness  given  by  plaintiff?  Did  not  said  warranty  form,  in 
part,  the  consideration  of  said  agreement  or  contract?  Was  not  said 
warranty  a  part  of  contract?"  &o., — Held,  that  the  court  properly  re- 
fused to  permit  an  answer  to  the  questions,  as  they  tended  to  add  to, 
vary  and  change  the  written  contract  between  the  parties. 

3.  Consideration  ;  when  inqttiry  at  to  precluded.— Wherv  the  parties  have 
fixed  the  consideration,  and  stated  it  in  the  contract  as  a  part  of  the 
agreement,  this  precludes  an  inquiry  into  the  question  of  a  failure  of 
consideration,  unless  there  is  fraud,  misrepresentation,  or  deceit 

Appeal  from  the  Circuit  CJourt  of  Greene. 
Tried  before  the  Hon.  Luther  R.  Smith. 

This  was  an  action  of  debt  by  the  payee  against  the 
makers  of  a  promissory  note,  for  $200,  dated  28th  of  Jan- 
uary, 1860,  and  payable  January  Ist,  1861.  The  com- 
plaint pursues  the  form  laid  down  in  the  Revised  Codo  in 
such  a  case. 

Defendants  pleaded  in  short  by  consent,  "  general  issue ; 
want    of   consideration;    fiuluro  of    consideration,    and 
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frauds."     There  was  a    jury  trial,   and  yerdict  for  the 
plaintiff. 

Plaintiff  offered  in  evidence  an  instrument,  of  which  the 
following  is  a  copy  : 
" '  $200  Greene  County,  Ala.,  28th  January,  1860. 

"  'For  the  present  year's  hire  of  a  negro  man,  Jackson, 
we  promise  to  pay  Mr.  John  C.  Shelton,  on  the  1st  of  Jan- 
uary next,  two  hundred  dollars,  and  to  provide  the  said 
slave  with  two  suits  of  summer  clothes,  one  suit  of  winter 
clothes,  two  pairs  of  shoes,  a  hat  and  blanket ;  also,  to  pay 
his  taxes,  and  return  him  to  the  said  Shelton  the  25th  of 
December,  1860.  This  negro  is  hired  to  work  on  the  plant- 
ation now  occupied  by  Fountain  Gaines,  and  not  else- 
where. (Signed,)  Fountain  Gaines  and  Robert  Taylor.' 
To  the  introduction  of  said  instrument  defendant  objected, 
because  the  same  did  not  support  the  cause  of  action  de- 
clared on.  The  objection  was  overruled,  and  plaintiff  read 
said  instrument  to  the  jury,  and  without  other  evidence 
rested  his  case.  The  defendant  was  then  placed  upon  the 
stand  as  a  witness,  to  whom  the  following  questions  were 
propounded  :  State  the  contract  in  full  that  was  made  be- 
tween you  and  plaintiff  in  reference  to  the  hire  of  this 
negro  ?  At  said  time,  and  cotemporaneous  with  the  sign- 
ing of  said  instrument,  was  there  a  warranty  of  soxmdness 
^ven  by  plaintiff?  Did  not  said  warranty  form,  in  part, 
the  consideration  of  said  agreement  or  contract?  Was 
not  said  warranty  a  part  of  the  contract  ?  What  was  the 
consideration  of  said  contract  ?  Has  or  not  the  consider- 
ation of  the  same  wholly  failed  ?  Has  it  partially  failed  ? 
To  each  of  these  said  several  questions  the  plaintiff  ob- 
jected. 1st,  because  the  answers  to  same  tended  to  add 
to,  vary  and  change  the  written  contract  between  the  par- 
ties, and  that  the  same  coidd  not  be  so  added  to,  varied 
and  changed  by  parol  evidence.  His  objections  were  sus- 
tained, to  each  and  all  of  said  questions,  by  the  court. 
To  all  these  several  rulings  of  the  court  the  defendant  ex- 
cepted. This  was  all  the  evidence.  The  court  then 
charged  the  jury,  *  that  the  iastrument  read  to  them  by 
plaintiff  was  sufficient  to  sustain  said  cause  of  action,  as 
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declared  on  ;  that  all  other  understandings  and  agreements 
between  the  parties  were  merged  in  the  written  contract 
read  to  them  ;  that  the  same  could  not  be  varied,  changed 
or  altered  by  parol  testimony;  and  that  the  defendant 
must  prove  fraud  to  make  it  a  defense,  and  that  no  war- 
ranty was  expressed  in  the  face  of  the  instrument.'  To 
all  of  which  defendant  excepted." 

The  matters  excepted  to,  and  the  charge,  are  now  as- 
signed as  error. 

Pierce,  Morgan  &  Jolly,  for  appellant. — 1.  The  rule  is, 
that  the  contract  must  be  stated  correctly,  and  if  the  evi- 
dence diflfer  from  the  statement,  the  whole  foundation  of 
the  action  falls. — See  1  Chit.  PL  304,  note  1,  and  authori- 
ties cited. 

This  contract  is  not  correctly  described  in  the  com- 
plaint, nor  stated  according  to  its  legal  eflfect.  Hence,  the 
court  erred  in  permitting  the  same  to  go  to  the  jury  as  evi- 
dence. 

2.  The  defendant  Gaines  should  have  been  permitted 
to  state  the  contract  in  full  between  the  parties,  and  what 
the  full  consideration  of  the  same  was,  as  understood  and 
agreed  at  the  time  of  the  execution  of  the  written  instru- 
ment.— Coi'hin  V.  Sistrunk,  19  Ala.  203 ;  Newton  v.  Jack- 
son, 23  Ala.  835;  2  Par.  Contracts,  note  y;  6  Md.  121; 
12  Texas,  49. 

It  is  evident  that  the  object  of  the  testimony  was  not  to 
change  or  alter  the  terms  of  the  written  contract  in  any 
particular,  but  to  show  to  the  jury  what  the  contract 
really  was  between  the  parties,  and  the  entire  considera- 
tion tliereof. 

3.  The  court  certainly  erred  in  not  permitting  the  ques- 
tions to  be  asked  as  to  whether  the  consideration  of  the 
contract  had  failed  in  whole  or  in  part. — Liong  v.  Davis^ 
18  Ala.  801 ;  Corhin  v.  Sistrunk,  19  Ala.  203. 

4.  The  court  erred  in  his  charge  to  the  jury.  It  is  cer- 
tainly a  novel  idea  that  fraud  in  a  contract  must  be  proved 
before  a  party  can  get  the  benefit  of  the  legal  defenses  of 
want  and  failure  of  consideration. 
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J.  B.  CiiAEK,  contra. — The  declaration  was  well  laid. 
McBae  v.  Rctser,  9  Porter,  122,  and  the  authorities  there 
referred  to. 

Tlie  answers  to  the  questions  put  to  the  witness  tended 
to  add  to,  vary  and  change  the  written  contract  between 
the  parties. — Goivles  v.  Tmmisend  &  MiUiken,  31  Ala.  133, 
428 ;  Mead  v.  Steger,  5  Porter,  498. 

PETEES,  J. — 1.  There  can  be  no  doubt,  that  such  an 
instrument  as  this  contains  several  stipulations,  a  breach 
of  any  one  of  which  would  constitute  a  cause  of  action ; 
and  in  declaring  on  it  the  plaintiff  may  assign  a  breach  on 
any  single  one  of  them. — ^Rev.  Code,  §  2633.  The  first 
stipulation  of  the  conti'act  above  set  out  is  a  promissory 
note,  and  it  has  been  so  treated  by  this  coui-t  fi-om  an  early 
daj.— McBae  v.  Baser,  9  I>ort.  122 ;  S.  C.  5  Smith  Cond. 
Ala.  Rep.  435  ;  Winston  v.  Metcalf,  7  Ala.  837 ;  Story  on 
Prom.  Notes,  p.  1.  There  was,  then,  no  error  in  overrul- 
ing this  objection. 

2.  The  language  of  the  bill  of  exceptions  as  to  the  evi- 
dence proposed  is  somewhat  uncertain.  In  such  case  it 
will  be  so  construed,  if  possible,  as  to  sustain  the  ruHng  of 
the  court.— 23  Ala.  345. 

The  plaintiff  objected  to  the  defendant's  attempt,  as  is 
shown  in  the  biU  of  exceptions,  "  because  the  answers"  to 
the  defendant's  questions  "tended  to  add  to,  vary  and 
change  the  written  contract  between  the  parties,  and  that 
the  same  could  n.ot  be  so  added  to,  varied  and  changed  by 
parol  evidence."  On  these  grounds  the  court  sustained 
the  objection.  This  was  certainly  correct. — Shepherd's 
Digest,  p.  599,  §  1. 

It  is  true,  that  aU  contracts  are  subject  to  be  impeached 
for  a  want  of  consideration  in  the  first  instance ;  because 
where  there  is  no  consideration,  there  is  no  contract.  It 
is  nudum  pactum,  and  has  no  obligation  which  the  law  wil  1 
enforce. — 2  Bl.  Com.  446;  Sturgis  v.  Crowningshield , 
4  Wheat.  197,  Maeshall,  C.  J. ;  1  Pars.  Con.  p.  82  ;  Beal 
V.  Bidgeioay,  18  Ala.  117 ;  HoU  v..  BoUnson,  21  Ala.  106  ; 
Rev.  Code,  §  2632.     And  so  me  conti*acts  may  be  impeached 
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for  failure  of  the  consideration,  in  whole  or  in  part. — Lang 
V.  Davies,18  Ala.  801 ;  1  Pars.  Con.  462,  5th  ecL  and  notes. 
It  is  presumed,  however,  that  this  latter  rule  is  not  gen- 
eral, but  only  appUeii  where  the  consideration  consists  of 
several  parts,  which  can  be  apportioned.     Where  the  con- 
sideration is  entire,  as  is  the  case  here,  (18  Ala.  441),  if  it 
is  sufficient  at  tlie  making  of  the  contract,  it  cannot  fail, 
because  the  consideration  turns  out  to  be  less  valuable 
than  was  expected.     In  such  a  case,  where  the  parties  have 
fixed  the  consideration  themselves,  and  stated  it  in  the 
contract  as  paii;  of  the  agreement,  this  precludes  an  inquiry 
into  the  question  of  a  failure  of  the  consideration,  unless 
there  is  fraud,  misrepresentation  or  deceit. — 1  Pare.  Con.» 
466,  siipra.     Because  there  can  be  no  failure  of  considera- 
tion, when  a  party  gets  what  he  contracted  to  receive. 
The  hiring  of  a  slave  for  a  fixed  period  of  time  imposes 
upon  the  hirer  a  Uability  to  pay  the  price  agreed  on  at  the 
time  it  may  fall  due,  unless  the  person  who  hired  out  the 
slave  defeats  the  contract  by  liis  own  conduct.     The  con- 
sideration in  this  instance  is  the  right  to  use  the  slave  for  the 
time  agreed  upon.     It  is  a  sale  of  his  services  for  the  time 
fixed  by  the  agreement  of  the  parties. — Hicks  v.  DiUo- 
hanty,  8  Port.  133 ;  Perry  v.  Hewlett,  5  Port.  319.     If  the 
right  to  convey  this  exists  at  the  time  of  the  hiring,  and  it 
is  actually  conveyed,  there  can  be  no  failure  of  con.sidera- 
tion  aftenvards  ;  because  it  cannot  be  said  that  the  party, 
to  whom  the  slave  was  hired,  did  not  get  what  he  pur- 
chased.— 1  Pars.  CJon.  465,  supra.     Here  it  was  not  at- 
tempted to  be  shown  that  the  consideration  mentioned  was 
not  the  true  one,  or  that  there  was  a  total  want  of  consid- 
eration in  the  beginning,  or  that  the  contract  hatl  failed  by 
the  conduct  of  tlio  plaintiff,  or  that  there  was  any  fraud  or 
deceit ;  but  it  was  attempted  to  be  sliown  by  parol  that  tlie 
written  contract  was  different  from  its  written  terms,  so  as 
to  defeat  it.     This  is  not  allowable,  where  the  considera- 
tion, as  in  tliis  instance,  is  entire  and  expressed  in  tlie  face 
of  the  instrument. — Evam  v.  Bell,  20  Ala.  509  ;  Paysant  v. 
Ware  d  ft/.,  1  Ala.  160. 

The  action  of  the  court  below  was  in  conformity  with 
these  principles.     Its  judgment  is,  therefore,  affirmed. 
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WILEY,  BANKS  &  CO.  vs.  EWING  et  al. 

[bill  in  equity  foe  eedemption  of  mortgaged  lands  .] 

1.  Right  of  redemption,  as  hettveen  several  mortgagees. — Where  a  debtor 
executes  two  or  more  mortgages  on  the  same  tract  of  land,  at  different 
times,  to  different  persons,  and  for  the  security  of  different  debts,  the 
junior  mortgagee  has  the  right  to  redeem  from  the  senior  mortgagee, 
by  paying  his  debt,  with  interest  and  costs. 

2.  Same. — This  is  an  equitable  right,  founded  on  common-law  principles, 
and  is  entirely  independent  of  the  statutory  right  of  redemption  given 
to  judgment  creditors  ;  and  it  applies  equally  to  deeds  of  trust  to  se- 
cure the  payment  of  debts,  and  to  mortgages  proper. 

3.  Same. — If  the  lands  have  been  sold  under  a  decree  of  foreclosure  on 
the  senior  mortgage,  the  junior  mortgagee  not  being  a  party  to  the 
suit,  he  may  redeem  from  the  purchaser  at  the  sale,  on  paying  the 
amount  of  his  bid,  with  interest  and  costs,  and  the  value  of  all  per- 
manent improvements  erected  by  him  up  to  the  time  of  the  tender,  or 
offer  to  redeem  ;  and  if  the  tender  is  refused,  the  purchaser  is  charge- 
able with  the  value  of  the  rent  from  the  time  of  the  tender  and  re- 
fusal. 

4.  Same;  limitation  of . — The  right  to  redeem,  in  such  case,  is  not  gov- 
erned by  the  limitation  of  two  years,  which  is  the  prescribed  bar  to 
proceedings  under  the  statute,  but  may  be  asserted  at  any  time  while 
the  mortgage  is  operative. 

Appeal  from  the  Chancery  Court  of  Cherokee. 
Heard  before  the  Hon.  B.  B.  McCraw. 

The  bill  in  this  case  was  filed  by  the  appellants  on  the 
14th  March,  1868,  against  W.  T.  Ewing,  Edith  Shehan, 
(who  was  the  widow  of  John  Shehan,  deceased,)  Thomas 
HoUiugsworth,  and  George  S.  Walden ;  and  sought  the 
redemption  of  certain  lands,  which  had  been  mortgaged 
by  said  Hollingsworth,  at  different  dates, — first,  to  D.  C. 
Turrentine,  to  secure  the  payment  of  a  debt  due  to  said 
John  Shehan ;  and  afterwards  to  said  Walden,  as  trustee, 
to  secure  the  payment  of  a  debt  due  to  the  complainants. 
All  the  material  facts  of  the  case  are  thus  stated  in  the 
opinion  of  the  court,  as  delivered  by  Peters,  J. : 
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"Thomas  Hollingsworth,  of  Cherokee  county,  in  this 
State,  incumbered  a  certain  portion  of  his  lands,  in  said 
comity  of  Cherokee,  in  this  State,  by  two  deeds  in  trust,  to 
the  trustees  therein  named,  in  order  to  secure  the  payment 
of  sundry  debts  therein  named.  These  deeds  were  exe- 
cuted at  different  times,  to  different  persons,  and  for  the 
security  of  wholly  different  debts.  The  first  deed,  in  the 
order  of  its  execution,  was  made  on  the  5th  day  of  July, 
1852,  and  was  intended  to  secure  a  debt  to  John  Shehan, 
for  $1,9G1  52,  due  by  promissory  note,  on  the  25th  ilay  of 
March,  1853.  This  deed  was  to  Daniel  C.  Turrentine,  as 
trustee.  The  second  deed,  in  the  order  of  its  date,  was 
executed  on  July  6,  1855,  and  was  made  to  secure  a  debt 
to  Wiley,  Banks  k  Co.,  for  $4,659  53,  owing  by  promissory 
note  of  like  date  with  the  deed,  and  falling  due  in  six 
months  from  the  date  of  said  note  hist  said.  Both  these 
deeds  were  acknowledged,  and  recorded ;  the  former  on 
the  10th  day  of  August,  1852,  and  the  latter  on  the  31st 
day  of  January,  1856.  It  does  not  appear  when  the  sec- 
ond deed  was  deposited  in  the  office  of  the  proper  county 
office  for  record.     This  deed  was  to  Walden  as  trustee. 

"  On  the  5th  day  of  March,  1863,  Ewing  pmchased  the 
lands  mentioned  in  said  deed  to  Walden,  for  the  security 
of  the  claim  of  Wiley,  Banks  k  Co.,  from  Hollingsworth, 
and  paid  him  $7,000  in  Confederate  money  for  the  same, 
as  is  shown  by  his  deed ;  but  the  debt  to  Shehan,  and 
some  other  debts,  were  to  be  discharged  out  of  tlus  sum. 
Confederate  treasury-notes  were  then  worth  about  thirty- 
three  and  one-third  cents  in  the  dollar.  Under  his  pur- 
chase tlius  miule,  Ewing  went  into  possession  of  said  lands, 
and  has  so  remained  since.  Shehan  died ;  and  after  his 
death,  on  the  27th  day  of  May,  1863,  his  widow,  Mrs.  She- 
han, jis  his  executrix,  and  said  Turrentine,  said  trusttH\ 
filed  their  bill  in  the  rebel  chancer}'  court  of  said  county 
of  Cherokee,  in  this  State,  to  foreclose  the  deetl  to  Tur- 
rentine as  trustee  by  a  sale  of  the  lands  therein  conveyed. 
Wiley..  Banks  k  Co.,  and  sjiid  Walden,  their  trustee,  were 
not  made  parties  to  this  suit,  so  instituted  in  said  rebel 
court.    There  was  a  decret^  in  this  suit  last  said  in  favor 
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of  the  complainants,  and  the  lands  aforesaid  were  ordered 
to  be  sold  by  the  register.  At  this  sale  by  the  register  un- 
der said  decree,  Ewing  became  the  purchaser,  and  took 
the  deed  of  the  register.  This  deed  last  said  bears  date 
October  5,  1863.  Before  this,  on  October  3,  1863,  Ewing 
had  purchased  from  Mrs.  Shehan,  and  her  trustee,  Turren- 
tine,  said  decree  under  which  said  lands  were  sold  to  him 
by  the  register  as  aforesaid.  Ewing  appeared  at  the  reg- 
ister's sale,  and,  as  owner  of  said  decree,  demanded  specie 
from  the  purchaser,  and  bid  off  the  lands  sold  for  himself 
for  the  sum  of  $2,782  28,  '  principal  and  interest,  with  in- 
terest from  decree,  together  with  costs."  This  sale  was 
not  reported  by  the  register  to  said  rebel  court,  as  required 
by  the  decree  ordering  it,  but  it  was  reported  and  con- 
firmed on  petition  of  Ewing  in  the  court  of  chancery  of 
said  county  of  Cherokee  on  January  5,  1869.  Ewing  paid 
no  money  on  the  sale  to  him  by  the  register,  which  was  re- 
turned into  court,  but  took  the  register's  receipt  for 
$2,782  28  in  gold.  But  it  does  not  appear  that  any  gold 
was  really  paid,  otherwise  than  by  said  receipt.  Neither 
Wiley,  Banks  &  Co.  nor  their  trustee,  Walden,  were  par- 
ties to  this  proceeding  on  petition,  or  in  anywise  assented 
to  it,  or  had  any  proper  notice  thereof. 

"  After  this,  on  the  2d  day  of  August,  1867,  as  the  proof 
shows,  Wiley,  Banks  &  Co.  offered  to  redeem  the  lands 
thus  sold  to* Ewing,  and  tendered  to  Ewing,  when  said  offer 
was  made,  the  amount  of  his  debt  or  decree  purchased  by 
him  from  Mrs.  Shehan  and  her  trustee  as  aforesaid.  In 
the  bill  this  offer  to  redeem  and  tender  is  stated  in  the  fol- 
lowing words  :  *'  Complainants  state,  '  that  on  the day 

of  September,  1867,  they,  by  agent,  J.  L.  McConnell,  ten- 
dered to  the  said  W.  T,  Ewing  an  amount  of  money  more 
than  sufficient  to  pay  back  to  him  his  bid  at  said  register's 
sale,  with  ten  per  cent,  thereon  from  the  time  of  said  sale, 
and  all  lawful  costs  and  charges  connected  with  the  re- 
demption of  the  same,  and  more  than  the  value  of  all  the 
improvements  made  by  said  Ewing  on  said  land,  and  of- 
fered to  credit  orators'  deed  in  trust  with  a  sum  of  money 
at  least  equal  to  ten  per  cent,  on  the  amount  bid  by  said 
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Ewiiig  for  said  lands,  and  proposed  to  said  Ewing  to  .re- 
deem said  huidH  on  said  terms ;  which  said  oflfer  and  ten- 
der the  said  Ewing  then  and  there  refused.  Orators  state 
that  the  amoimt  of  mtmey  so  tendered  by  them  was  the 
sum  of  four  thousand  dollars  in  legal  currency,  which  said 
sum,  or  any  other  amount  found  due,  orators  propose  to 
pay  into  court,  as  your  honor  may  direct,  and  projwse  to 
credit  their  deed  in  trust  vnih  ten  jjer  cent,  or  any  other 
sum  your  honor  may  direct.'  The  prayer  was  for  any 
relief  api)lical)le  to  the  facts  of  the  complainants' 
cause. 

Fosi'EB  &  Forney,  for  appeUants. — 1.  Ewing's  claim  as  a 
purchaser,  under  his  deed  from  HolHngsworth,  is  subordi- 
nate to  the  complainants'  mortgage,  of  which  he  had  no- 
tice, both  actual  and  constructive. 

2.  His  purchjise  imder  the  decree  of  foreclosure  does 
not  bar  the  complainants  from  relief.  They  w^ore  not  par- 
ties to  that  suit,  and  their  rights  are  not  affected  by  it. 
They  have  the  light  to  redeem  ^from  the  purchaser,  on 
paying  him  the  amount  of  his  bid. — Haines  v.  Beachy 
3  John.  Ch.  461) ;  Stvy't  v.  Edson,  5  Conn.  531 ;  2  Hilliard 
on  Mortgages,  151,  §  154;  2  Ala.  422;  Jiulson  v.  Emanud., 
1  Ala.  598 ;  11  Paige,  28. 

3.  The  complainants'  demand  was  not  barred  by  the 
statute  of  Umitatious,  nor  obnoxious  to  the  chaise  of  stale- 
ness. — Jokimm  v.  Johnson,  5  Ala.  90 ;  2  Hilliard  on  Mort- 
gages, pages  G-26. 

"WAiJiER  &  MURPHEY,  rontm. — 1.  On  tlie  facts  set  forth 
in  their  bill,  the  complainants  have  no  equit^ible  right  of 
redemption,  and  no  statutory  right  of  redemption.  To  en- 
title them  to  redeem,  they  must  j^erform  all  the  acts  which 
would  have  been  requured  of  Hollingswt)rth,  as  they  can 
have  no  other  or  greater  lights  than  he  had. 

2.  The  allegation  of  tender  is  insufficient  It  does  not 
aver  the  tender  of  any  specific  amount,  and  it  applies  only 
to  improvements  made  by  Ewing.  The  tender  should  have 
been  of  a  precise  sum,  and  should  have  covered  all  im- 
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provements  made  by  Ewinp;  and  those  from  whom  he  pur- 
chased, with  all  lawful  charges,  &e. — Rev.  Code,  §  2511. 

3.  The  complainants  were  not  judgment  creditors  ;  con- 
sequently, they  were  not  entitled  to  redeem  under  the 
statute. — Rev.  Code,  §  2513 ;  Branch  Bank  v.  Fwniiss, 
12  Ala.  367  ;  TJwmason  v.  Scales^  12  Ala.  309  ;  Freeman  & 
Warren  v.  Jordan,  17  Ala.  500. 

4.  Whatever  statutory  right  ever  existed  in  them,  was 
barred  by  the  limitation  of  two  years. 

5.  Ewing,  by  his  purchase  at  the  sale  under  decree  in 
chancery,  superadded  the  right  of  a  purchaser  under  a 
foreclosure  suit  to  his  rights  as  the  owner  of  the  prior  in- 
cumbrance in  favor  of  Shehan,  by  transfer  of  the  decree 
of  foreclosure  to  him.  His  rights,  both  as  purchaser  un- 
der the  decree  of  foreclosure,  and  purchaser  of  the  mort- 
gage debt  secured  by  the  decree  of  foreclosure,  were  as 
complete  in  him  as  they  would  have  been  in  him  as  pur- 
chaser at  the  sale  and  Mrs.  Shehan  as  owner  of  the  mort- 
gage debt,  in  the  absence  of  his  purchase  of  the  mortgage 
debt  and  decree  of  foreclosure.  As  a  prelimmary  to  the 
redemption  by  Wiley,  Banks  &  Cd.,  as  subsequent  incum- 
brances, it  is  indispensable  that  they  shall  'extinguish  the 
two  prior  rights  existing  in  Ewing  as  a  purchaser  at  the 
register's  sale,  and  as  a  purchaser  of  the  decree  of  fore- 
closure and  mortgage  debt  of  Mrs.  Shehan.  Before  re- 
demption, Wiley,  Banks  &  Co.  must  perform  unto  Ewing 
the  same  duty  which  they  would  have  been  required  to 
perform  unto  Mrs.  Shehan,  in  the  event  Mrs.  Shehan  had 
remained  the  owner  of  the  mortgage  debt  and  decree  of 
foreclosure ;  and  also  to  perform  unto  Ewing  all  that  was 
due  to  him  as  a  purchaser  at  the  register's  sale.  Where  a 
sale  has  been  made  under  such  a  decree  as  was  had  in  this 
case,  a  subsequent  incumbrance  can  only  sustain  a  bill  of 
redemption  upon  the  payment  to  the  purchaser  of  the  pur- 
chase-money paid  by  him  on  the  register's  sale,  and  the 
further  payment  of  so  much  of  the  mortgage  debt  as  re- 
mains unsatisfied  by  the  sale.  This  proposition  is  sus- 
tained by  the  decision  in  Gliddon  v.  And,reivs  d:  Bros.  (14 
Ala.  733.)     To  sustain  such  a  bill  for  redemption,  it  would 
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be  further  requisite  that  Wiley,  Banks  &  Co.  should  pay 
all  expenses  incurred  in  a  chancery  suit.  Furthermore, 
a  tender  of  the  payment  of  these  liabihties  was  requisite 
to  be  made  before  filing  complainjEints'  bill. — DaufjhdriU  v. 
Stveenij,  41  Ala.  310. 

6.  The  complainants  have  forfeited  whatever  rights  they 
once  had,  by  their  own  laches,  which  has  resulted  in  the 
loss  of  a  portion  of  the  property  covered  by  their  deed,  on 
which  Ewing  had  no  claim.  Having  lost  their  separate 
security,  through  their  own  fault,  they  can  not  be  allowed 
to  participate  in  the  common  security  embraced  by  both 
deeds. 

7.  The  deed  of  trust  to  Wiley,  Banks  <fe  Co.  is  fraudulent 
and  void,  both  on  its  face,  and  under  the  proof. — Revised 
Code,  §  1861 ;  Reynolds  v.  Crook,  31  Ala.  634 ;  DeaR  v. 
Wmiani.wn,  14  Ala.  55 ;  10  Ala.  137. 

PETERS,  J.— A  deed  in  trust,  for  security  of  the  pay- 
ment of  a  debt,  is  to  be  treated  as  a  mortgage.  It  is,  in 
fact,  a  conveyance  of  an  estate,  by  way  of  pledge,  for  the 
security  of  a  debt,  to  become  void  on  its  payment. — 4  Kent, 
147  ;  1  Hilliard  on  Mort.  1,  2,  3 ;  Adams'  Eq.  122  (126). 
Where  there  are  several  mortgages  on  the  same  land,  sdl 
the  mortgagees  are  entitled  to  the  benefit  of  the  security. 
The  first  (or  senior)  mortgagee  may  foreclose,  and  sell  the 
land  for  the  payment  of  his  debt ;  but  it  is  also  the  right 
of  the  second  (or  junior)  mortgagee  to  redeem  from  the 
first,  or  pay  off"  his  debt,  and  tlien  foreclose  and  sell  the 
pledge,  for  the  payment  of  his  own  debt ;  and  so  on  to  the 
end  of  any  number  of  mortgagees. — Cnlhtm  v.  Ewimjy 
4  Ala.  452.  lience,  in  a  suit  for  foreclosure,  all  tlie  mort- 
gagees must  be  made  parties,  in  onler  that  they  may,  if 
they  choose,  exorcise  this  right  of  redemption. — 2  Ahi.  415, 
420  ;  Storj-  Eq.  PI.  177,  et  seq.  This  is  tlie  legal  puri>ort 
of  the  contnu't.  And  everj'  person  who  buys  or  sells  proj)- 
erty  in  this  State,  must  hv  presumed  to  know  the  law  gov- 
erning the  contract  by  which  the  title  passe.s,  and  that  in 
such  case  he  buys  a  defeasible  title.  Ignoranfia  jwrw, 
quod  quisque  tcnclur  scire,  ueminem  excusai. — 2  Bl.  Com. 
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(Cooley's  Ed.)  p.  313,  at  bottom  ;  Broom's  Max.  190,  et 
seq.  The  law  of  sucli  contract  enters  into  it,  as  if  it  were 
a  stipulation  of  the  contract  itseK.— 4  WaU.  535,  550. 

The  common  law,  as  modified  by  our  constitution  and 
our  statutes,  is  a  part  of  the  law  of  this  State,  so  far  as 
applicable  to  our  institutions  and  government. — Barloiv  v. 
Lambert,  28  Ala.  704 ;  Bhep.  Dig.  p.  475,  and  cases  there 
cited  under  title,  Common  Law.  At  common  law,  the  rule 
in  reference  to  mortgages  applies.  And  if  the  senior 
mortgage  has  been  foreclosed  by  a  decree  and  sale,  and 
the  junior  mortgagee  has  not  been  made  a  party  to  the 
foreclosure  suit,  he  is  not  barred  of  his  right  to  redeem. 
In  such  case,  the  junior  mortgagee,  notwithstanding  the 
decree  and  sale  under  the  senior  mortgage,  can  file  his  bill 
against  the  purchaser  to  redeem.  This  is  an  equitable 
right,  that  has  nothing  to  do  with  our  statute  of  redemp- 
tions.— Haines  v.  Beach,  3  John.  Chan.  B.  459  ;  Swift, 
Ex\  V.  Edson,  5  Conn.  531 ;  2  Hilhard  Mort.  p.  131,  §  48 ; 
Judson  V.  Emanuel  et  al.,  1  Ala.  598,  601 ;  Oemond,  J.,  argu- 
endo, 2  Ala.  420,  supra. 

In  the  case  of  Haines  v.  Beach  (supra),  Beach  made  two 
mortgages  on  the  same  lot  of  land :  one  to  Gardner,  in 
December,  1804 ;  the  other  to  Brazier,  in  March,  1811. 
In  April,  1815,  Gardner,  the  senior  mortgagee,  filed  his 
bill  for  foreclosure  and  sale  ;  and  a  decree  for  sale  was 
made  in  September,  1815 ;  and  the  premises  were  sold  by 
the  master,  under  the  order  of  the  court,  in  November, 
1815,  and  Field  became  the  purchaser,  and  took  the  mas- 
ter's deed.  Brazier  died.  Then  a  bill  was  filed  by  the 
executors  and  heir  and  devisee  of  Brazier^  the  junior 
mortgagee,  against  Field,  the  purchaser  under  Gardner's 
foreclosure  and  sale.  Field  put  in  his  answer  and  plea, 
admitting  the  senior  mortgage  to  Gardner,  and  the  bill  and 
decree  and  sale  of  the  premises  to  him  by  the  master  for 
$1,508,  and  the  deed  of  the  master  to  him  for  the  prem- 
ises, of  which  he  was  put  in  possession,  and  pleaded  the 
same  in  bar  of  the  suit  against  him.  This  defense  was 
deemed  insufficient  by  Chancellor  Kent,  who  presided  on 
the  trial,  and  the  junior  mortgagee  was  permitted  to  re- 
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deem,  notwithstanding  the  sale  by  the  register,  and  his 
deed  to  Field.  This  case  is  almost  precisely  parallel  with 
the  case  at  bar. 

The  purcluise  by  Ewirig  from  Hollingsworth,  the  mort- 
gagor or  grantor  in  the  deeds  in  trust,  does  not  alter  the 
case.  Both  the  trust  deeds,  in  this  case,  were  recorded 
long  before  the  accrual  of  the  right  of  Ewing,  under  his 
purchase  from  Hollingsworth. — Rev.  Code,  §  1558 ;  Oimon 
V.  DavU,  30  Ala.  592,  589;  Shep.  Dig.  p.  700,  <§  24,  et  nrq. 
Besides,  the  proofs  satisfy  my  mind  that  Ewing  had  suffi- 
cient actual  notice  of  these  deeds,  at  the  time  of  his  pur- 
chase, to  put  him  on  his  guard.  This  was  enough. — Adams 
Eq.  158,  and  notes.  Hollingsworth  swears  that  he  gave 
Ewing  actual  notice  of  the  trust  deed  to  Wiley,  Banks  A 
Co.,  at  the  time  of  the  sale ;  Ewing  admits,  in  his  first  an- 
swer, that  he  was  told  by  Hollingsworth,  "  prior  to  the  pur- 
cha.se  of  said  lands,  that  the  deed  in  trust  upon  said  lands, 
held  by  the  complainants,  had  been  fully  paid  off  and 
satisfied."  Cain's  e\-idence  corroborates  this  statement 
Ewing's  amended  answer  and  Ms  own  dejwsition  can  not  be 
permitted  to  overturn  this  deliberate  admission  and  the 
testimony  of  two  witnesses,  who  establish  its  truth.  The 
evidence  overbears  his  denial  that  he  had  no  notice. 

The  proofs  show  that  the  trust  deed  to  Wiley,  Banks  A 
Co.  was  not  a  conveyance  to  secure  a  debt  ci'eated  at  the 
date  of  the  conveyance.  Though  the  note  and  the  mort- 
gage bear  the  same  date,  it  is  very  evident  that  the  debt 
had  been  created  and  contrat^ted  long  iKjfore,  as  a  mercan- 
tile debt  for  goods  purchastnl  from  tlie  complainantK.  It 
is  not,  then,  affected  by  the  Code.— Rev.  Code,  {J  1567. 

It  is  also  insisted,  that  the  right  of  Wiley,  Bimks  k  Co. 
to  redeem  is  barred  by  the  statute  of  limitation,  or  by  tlie 
staleness  of  their  claim.  I  do  not  think  so.  The  claim 
under  the  deed  is  not  barred  short  of  ten  years.  It  is  an 
iustnunent  under  seal. — Rev.  Code,  §  2900.  Aft«u-  deduct- 
ing the  i>eriod  of  time  covered  by  the  supremacy  of  the 
rebt'Uion,  t<in  years  had  not  elapsed  before  the  bill  was 
filed.— Co/emau  v.  Holmes,  44  Ala.  124.  The  right  to  re- 
28 
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deem,  jn  this  case,  depends  upon  the  mortgage  or  trust 
deed,  not  upon  the  statute,  and  it  subsists  as  long  as  the 
•mortgage  is  not  barred.  The  note  was  not  barred,  as  there 
were  partial  payments  made  upon  it  as  late  as  July,  1860, 
and  by  Hollingsworth  himseK  in  March,  1858.  These 
paynients  remove  the  bar  of  the  statute. — Revised  Code, 
§  2914. 

The  Hmitation  of  two  years,  which  applies  to  redemp- 
tions under  the  statute,  does  not  apply  to  such  a  case  as 
this.  The  two  cases  are  not  at  all  the  same.  Under  the 
statute,  only  jtidgment  creditors  can  redeem. — Rev.  Code, 
§§  2513,  2515 ;  'Thomasmi  v.  Scales  et  al,  12  Ala.  309. 
Here,  the  mortgage  creditor  only  can  redeem,  becauss  the 
right  is  dependent  on  the  mortgage. — 4  Ala.  452,  supra. 
Under  the  statute,  a  tender  of  the  bid  of  the  purchaser 
and  ten  per  cent,  thereon  per  annum,  together  with  all 
lawful  charges,-  and  an  offer  to  credit  the  debtor  with  ten 
per  cent,  on  the  original  bid,  upon  some  subsisting  judg- 
ment against  him,  is  required  to  perfect  the  right  to  re- 
deem. This  may  be  a  very  small  sum,  as  it  is  admeasured 
by  the  bid  of  the  purchaser,  and  not  by  the  whole  debt  of 
the  mortgagor.— Revised  Code,  §§  2509,  2513,  2515.  But 
here,  the  second  or  junior  mortgagee  must  pay  off  the 
whole  mortgage  debt  of  the  senior  mortgagee,  if  the  re- 
demption is  from  him,  with  costs  and  charges;  and  if  from 
the  purchaser,  then  the  sum  paid  by  him  on  his  purchase, 
at  the  register's  or  master's  sale  under  the  decree  of  fore- 
closure, and  interest  thereon  up  to  the  offer  to  redeem  and 
tender,  with  his  costs,  and  also  the  value  of  the  permanent 
and  useful  repaii's  made  by  such  purchaser  (Ewing)  on  the 
mortgaged  premises,  since  his  purchase  and  prior  to  the 
offer  to  redeem  and  tender.  This  is  quite  different  from  . 
the  proceedings  under  the  statute.  The  statutory  remedy 
is,  therefore,  only  cumulative,  and  not  intended  to  repeal 
the  remedy  in  chancery  at  common  law.  Both  are  in- 
tended to  favor  the  debtor,  and  prevent  the  sacrifice  of  his 
property  at  much  less  than  its  real  value.  And  the  right 
is  dependent  on  the  contract  of  mortgage. 

An  offer  to  redeem  and  tender  in  the  legal-tender  treas- 


JAJiUABY  TEBM.  1872. m 

Wiley,  Bankii  &  Co.  t.  Ewing  et  aL 

ury-notes  of  the  United  States  is  sufficient. — Legal  Tender 
Cases,  11  Wall.  682. 

Nothing  is  iuteiuled  to  be  said  alx>ut  the  validity  or  the 
invaliility  of  tlie  decree  of  the  rebel  court,  imder  which 
Ewing  purchased,  nor  of  the  irregularities  of  the  sale  or 
its  confirmation.  These  are  questions  that  need  not  be 
considered  in  tliis  case.  It  would  have  been  equally  the 
right  of  the  complainants  in  the  court  below  to  redeem 
from  Ewing,  had  the  court  been  k^al  and  the  proceedings 
reguljir. 

On  the  facts  of  this  bill,  and  the  foregoing  authorities, 
there  can  be  no  reasonable  doubt  that  the  complainants  in 
the  court  below,  who  are  the  appellants  in  tliis  court,  have 
the  right,  in  this  case,  to  redeem.  The  learned  chancellor 
will  make  the  proper  orders  in  the  court  below  to  enable 
them  to  do  so,  and  proceed,  in  the  future  dLsposition  of 
this  cause,  in  conformity  with  the  principles  laid  down  in 
this  opinion. — 5  Johns.  Ch.  B.  '159,  466 ;  Abbott's  Forms, 
p.  573. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded.  The  said  Ewiiig,  app«»llee,  will  pay 
the  costs  of  this  appeal  in  this  court  and  in  the  court 
below. 

[  NoTB  BY  Repoetek. — Tho  follo)»nug  application  for  a 
modification  of  the  foregoing  opinion  was  made  by  appel- 
lees' counsel:] 

Ewing  had  two  distinct  rights  in  this  case— 1st,  asthe 
purchius<ir  and  owner  of  the  Shehan  deed  of  trust ;  2tl,  as 
the  purchaser  at  the  rt«gist«r's  sale.  It  is  obvious  justice, 
juid  also  decided  law,  that  to  a  redemption,  it  is  necessary 
that  iv<lenjj>tiou  should  1h>  hjul  from  both  rights  ;  and  such 
ri^lt>mpti(m  is  accomplisheil  by  tendering  the  bi«l  mmlo  at 
the  pui-chiuie,  and  also  the  balance  of  the  senior  mortgage 
debt  remaining  after  deducting  the  net  proceeds  of  the  bid 
i«maiuing  ui>on  judgment  of  costs  and  expenses.  The  law 
is  so  settled  in  GUddon,  v.  Andrews^  14  Ala.  733.  I  do  not 
suppose  that  the  court  intended  to  decide  that  there  could 
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be  a  redemption  upon  the  mere  tender  of  the  amount  bid 
at  the  sale,  but  I  fear  the  opinion  is  susceptible  of  that 
construction.  I  therefore  respectfully  request  that  the 
court  set  forth  distinctly  in  the  opinion,  that  in  taking  the 
account  Ewing  shall  be  allowed  the  amount  of  the  net 
proceeds  of  the  bid,  and  the  balance  of  the  mortgage 
debt. 

PETERS,  J. — I  have  carefully  examined  the  application 
of  the  appellee,  Ewing,  for  a  modification  of  the  opinion 
in  this  case,  but  I  am  not  able  to  discover  any  necessity 
for  it.  Ewing  is  the  owner  of  the  decree  in  favor  of  Mrs. 
Shehan,  and  as  such  he  is  entitled,  on  redemption  by 
Wiley,  Banks  &  Co.,  to  have  the  full  amount  of  his  debt, 
principal  and  interest,  paid  to  him,  up  to  the  offer  to  re- 
deem and  tender,  and  his  costs.  He  is  also  entitled,  as 
purchaser  at  the  register's  sale,  to  the  value  of  all  perma- 
nent and  useful  repairs  made  by  him  upon  the  premises 
after  his  purchase  at  the  register's  sale  and  his  possession 
under  it,  and  prior  to  the  offer  to  redeem  and  tender. 
5  Johns.  Ch.  R.  459,  466.  And  Ewing  should  be  charged 
with  rents  after  the  offer  to  redeem  and  tender.- — Poivell  v. 
Williams,  14  Ala.  476.  And  if  "Wiley,  Banks  &  Co.  fail  to 
pay  Ewing  his  debt  and  costs,  and  for  value  of  repairs, 
within  the  time  that  they  shall  be  ordered  to  do  so  by  the 
chancellor — a  reasonable  time  to  do  so  being  allowed^ 
then  their  bill  should  be  dismissed  with  costs.---2  Abbott's 
Forms,  p.  573. 
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[BILL  IN  BQCmr  BT  NON-BS8IDSMT  TO   BTTBJECT  TO   PAnCENT  OP  PBOXUBOBT 
MOTB  THE  K.8TATB  OP  XAXBB  IK  THE  HANDS  OP  HSIBS-AT-LAW.  ] 

1.  Adminittrator,  promi$nory  note  payable  to  ;  when  may  maintain  action 
thereon  in  hit  otrn  name. — If  an  admiuistrator  in  North  Carolina,  on  bis 
final  Hettlemeut  there,  is  cl  arged  with,  and  acooants  for  a  note,  given 
to  bini  HK  admiuistrator,  by  a  reaident  of  Alabama,  for  property  par- 
chased  at  a  sale  of  bis  intvHtate's  estate,  the  note  thereby  becomes  his 
property,  and  he  may  maintain  an  action  on  it,  in  bis  own  name, 
whether  the  sale  was  or  was  not  made  by  aathority  of  law.  ^ 

2.  Bill  in  equity  ;  when  may  he  filed  to  subject  estate  of  maker  of  suck  note,  ^^^^^-ftx^ 
in  hands  of  heirs. — On  the  death  of  the  maker  of  such  a  note,  in  this   .       .        y 
State,  if  his  children,  withont  administration,  take  possession  of  and 

convert  his  estate  to  their  own  use,  it  becomes  a  fand  in  their  bands, 
which  the  payee  of  said  note  may  subject  to  its  payment,  by  a  bill  in 
equity  filed  for  that  purpose.  In  such  a  case,  there  is  no  adequate 
remedy  at  law. 

3.  Administration,  court  granted  by  ;  what  allegation  svffieient  as  to. — In 
such  a  bill,  it  is  sufficient  to  state  that  the  complainant  was  duly  ap- 
pointed administrator  in  North  Carolina,  without  stating  the  particu- 
lar court  or  authority  by  which  the  appointment  was  made. 

4.  Final  settlemetit;  what  allegation  as  to,  sufficient. — Where  the  bill 
states  that  the  final  settlement.  Ac.  was  made  in  the  court  of  pleas  and 
quarter  sessions  of  Moore  county.  North  Carolina,  this  is  sufficient, 
without  stating  the  said  court  bad  jurisdiction  to  make  said  settle- 
ment.    Prima  facie,  it  is  to  be  presumed  the  coart  had  jurisdiction. 

Appeal  from  the  Chancery  Court  of  Clarke. 
Heard  before  the  Hon.  A.  W,  Dillard. 

This  was  a  bill  in  equity  exliibited  by  Joseph  T.  Dan- 
lap,  in  his  own  right,  against  the  heirs-at-law  of  Thomas 
Boroughs,  deceased,  and  sought  to  subject  the  estate  of 
said  Boroughs,  "  which  wius  in  the  custody  and  control" 
of  defendants,  his  children  and  heirs-at-law,  to  the  pay- 
ment of  a  note  given  by  said  Thomas  Boroughs  to  said 
Dunlap,  as  administrator  of  Bryan  Boroughs,  in  pa}'ment 
of  property  purchased  by  said  Thomas  at  a  sale  of  the  ef- 
fects of  said  Bryan,  on  3d  of  January,  1855,  said  Dunlap 
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having  been  charged  with  said  note  on  his  final  settlement, 
and  there  having  been  no  administration  or  letters  testa- 
mentary taken  out  upon  the  estate  of  said  Thomas  Bur- 
roughs. 

I  |The  bill,  which  was  filed  October  5th,  1868,  omitting  the 
formal  parts,  was  as  follows  : 

"  Sheweth  unto  your  honor,  your  orator,  Joseph  F.  Dun- 
lap,  a  resident  of  the  county  of  Moore,  and  State  of  North 
Carolina, — 

1st.  That  one  Bryan  Boroughs  died  prior  to  1855,  in  the 
county  and  State  aforesaid,  and  that  your  orator  was  duly 
aj)pointed  in  said  State  administrator  of  his  estate. 

"  2d.  That  at  a  sale  of  the  effects  of  the  estate  of  the 
said  decedent,  made  on  3d  day  of  January,  1855,  one 
Thomas  Boroughs,  then  a  resident  of  the  county  of 
Clarke,  and  State  of  Alabama,  became  a  purchaser  to  the 
amount  of  eleven  hundred  and  fifteen  dollars,  and  to  se- 
cure the  payment  of  the  purchase-money  he  dehvered  to 
your  orator  his  writing  obligatory,  executed  by  him  and 
one  E.  W.  Boroughs,  for  the  said  sum  of  eleven  hundred 
and  fifteen  dollars,  payable  to  your  orator,  as  administra- 
tor as  aforesaid,  bearing  date  3d  day  of  January,  1J855,  and 
due  six  months  after  the  date  thereof,  which  said  writing 
obhgatory  is  hereto  attached,  marked  '  Exhibit  A.'  [This 
note  was  under  seal.] 

"  3d.  Tour  orator  further  charges,  that  no  part  of  said 
note  has  ever  been  paid ;  but  that,  on  the  final  settlement 
of  the  estate  of  the  said  Bryan  Boroughs,  deceased,  made 
in  the  court  of  pleas  and  quarter  sessions  of  Moore  county, 
and  State  of  North  Carolina,  at  the  January  term  of  1860, 
a  decree  was  rendered  against  your  orator  as^  administra- 
tor as  aforesaid,  in  favor  of  the  said  Thomas  Boroughs, 
who  was  one  of  the  heirs-at-law  of  the  said  Bryan  Bor- 
oughs, deceased,  for  the  sum  of  eight  hundred  and  sixty 
78-100  dollars ;  and  on  said  settlement  the  amount  due 
your  orator  by  said  Thomas  Boroughs  was  accounted  for 
as  so  much  cash  in  his  hands ;  and  your  orator  further 
admits,  that  no  part  of  said  decree  has  been  paid  by  him, 
because  the  said  Thomas  Boroughs,  at  that  time  and  ever 
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since,  has  been  owing  him  a  larger  amount  than  the  said 
decree,  as  is  shown  by  his  writing  obligatory  hereto  at- 
tached as  an  exhibit,  and  marked  '  A' ;  and  your  orator 
further  states,  that  he  has  been  willing  at  all  times  since 
the  date  of  the  said  decree  to  allow  the  same  as  a  set-off 
and  a  credit  on  the  said  writing  obligatory,  and  is  now  will- 
ing to  allow  the  same  as  a  set-off  and  credit  on  his  said 
claim,  provided  the  defendants  hereinafter  named  will  exe- 
cute and  deliver  to  your  orator  a  release  and  receipt  in 
full  of  said  decree. 

"  4th.  Your  orator  further  chaises,  that  the  said  Thomas 
Boroughs  died  in  the  coimty  of  Clarke,  and  State  of  Ala- 
Ijama,  in  the  early  part  of  the  year  1867,  and  that  there 
have  been  no  letters  testamentary  or  of  administration 
granted  on  his  estate,  and  that,  therefore,  there  being  no 
legal  representative,  yoiu*  orator  is  remediless  at  law  to 
enforce  the  collection  of  his  claim. 

"5th.  And  your  orator  further  charges,  that  all  the 
projKjrty,  both  real  and  personal,  which  the  said  Thomas 
Boroughs  left  at  his  death  is  in  the  custody  of  and  under 
the  control  of  his  cliildren  and  heirs-at-law  hereinafter 
named. 

"  8th.  Your  orator  chaises  the  truth  to  be,  that  the  said 
Thomas  Boroughs  died  possessed  of  real  and  personal  es- 
tate, in  said  county  of  Clarke,  abundantly  sufficient  to  pay 
all  his  just  debts  and  funeral  expenses,  and  that  the  said 
heirs  have  possessed  and  converted  the  same  to  their  own 
uses,  without  making  any  satisfaction  to  your  orator  for 
his  said  claim  ;  all  which  actings  and  doings  of  the  said 
heirs  are  contrary  to  equitj'  and  good  conscience,  and  tend 
to  the  manifest  injurj'  and  oppression  of  your  orator. 

*'  Yiur  orator  therefore  prays  that  it  may  be  referred  to 
the  register  of  this  court  to  state  an  account  between  your 
orator  and  the  defendants,  and  ascertain  what  may  be  due 
your  orator  on  his  said  claim  ;  and  further,  that  the  said 
heirs  may  be  required  to  set  fortli  in  their  answer  a  full 
and  correct  description  of  all  the  property,  both  real  and 
personal,  which  the  said  Thomas  Boroughs  hatl  at  the  time 
of  his  deatli ;   and  that  all  of  said  property,  or  so  much 
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thereof  as  may  be  necessary,  except  that  which  is  exempt 
from  administration,  may,  by  a  decree  of  this  honorable 
court,  be  condemned  to  the  satisfaction  of  your  orator's 
claim  ;  and  your  orator  further  prays  for  such  other  and 
further  relief  as  to  your  honor  shall  seem  meet." 

The  heirs-at-law  were  made  parties  defendant,  and  re- 
quired to  answer  the  several  paragraphs  on  oath. 

The  biU  was  demurred  to  on  the  following  grounds : 

"  1st.  That  the  complaint  does  not  state  any  good  and 
sufficient  reason  why  the  said  Dunlap  could  not  and  can 
not  assert,  at  common  law,  all  the  rights  which  he  claims 
under  said  biU  of  complaint. 

"  2d.  And  because  the  aUega-tions  in  said  bill  furnish  no 
ground  for  the  interference  of  a  court  of  chancery,  a  per- 
fect and  complete  remedy  being  given  by  the  common  law 
courts. 

"  3d.  And  because  said  bill  does  not  state  that  the  effects 
of  the  estate  of  the  said  Bryan  Boroughs  were  sold  at 
public  sale,  and  under  and  by  virtue  of  an  order  and  de- 
cree of  the  court  of  pleas  and  quarter  sessions  of  Moore 
couniy,  and  State  of  North  Carolina. 

"  4th.  That  the  claim  set  forth  in  said  biU  of  complaint 
is  a  stale  one,  and  on  its  face  exhibits  the  fact  that  it  is 
neither  recoverable  in  a  court  of  law,  nor  in  a  court  of 
chancery,  even  if  the  court  of  chancery  had  jurisdiction. 

"  5th.  That  said  biU  is  uncertain,  informal,  and  defec- 
tive, and  on  its  face  offers  no  reason  for  the  interposition 
of  a  court  of  equity,  and  because  there  are  not  sufficient 
allegations  to  support  it. 

"  6th.  That  said  writing  obligatory  was  merged  in  the 
decree  of  the  court  of  pleas  and  quarter  sessions  of  North 
Carolina,  at  the  January  term  of  said  court,  1860,  and 
that  no  suit  in  a  court  of  equity  can  be  maintained  upon 
said  writing  obligatory,  but  if  said  Dunlap  has  any  claim 
or  remedy  against  the  estate  of  the  said  Thomas  Bor- 
oughs, deceased,  which  this  defendant  does  not  admit,  it 
would  be  due  and  recoverable  in  a  court  of  law,  and  not  in 
a  court  of  chancery." 
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The  court  snstaincd  the  demurrer,  and  dismissed  the 
bill,  and  hence  this  appeal. 

Watts  &  Tboy,  for  api)ellant. — The  biU  has  equity,  be- 
cause it  was  necessary  to  have  a  discovery  from  the  heirs 
of  Thomas  Boroughs,  who  had  converted  the  property  of 
Bryan's  estate,  and  they  held  this  projjerty  in  trust  for  the 
benefit  of  the  creditors  of  said  estate. — Storj''s  Eq.  vol.  2, 
§§  1250,  1251 ;  ib.  vol.  1,  §>^  455,  456,  457 ;  see,  particularly, 
the  case  of  Ex  parte  JValke);  25  Ala.  100,  opinion  by  Judge 
LiQON ;  Story's  Eq.  vol.  2,  §§  827,  828. 

The  property  of  the  estate  of  Thomas  Boroughs  was 
certainly  liable  to  pay  his  debts.  This  property  is  held  in 
trust  by  the  heirs  and  distributees  of  Thomas  Boroughs 
for  the  pajTnent  of  debts ;  the  division  amongst  themselves 
and  the  use  of  it  is  a  conversion  by  tliem  of  a  fund  which 
is  a  trust  fund,  first,  for  the  payment  of  debts ;  and,  sec- 
ondly, for  the  distributees  and  heirs  of  the  estate.  The 
heirs  have  none  but  an  equitiible  right  ;  the  creditors' 
right  is  sujxjrior  to  theirs. 

Under  such  circumstances,  it  is  not  'necessary  that  the 
legal  remedy  should  have  been  exhausted.  A  simple  con- 
tract creditor  may  file  a  bill  for  a  discovery,  and  to  pre- 
vent tlie  heirs  from  wasting  this  trust  fund. 

The  fact  that  the  heirs  and  distributees  had  refused,  for 
more  than  two  years  before  the  filing  of  tliis  bill,  to  have 
administration  granted  on  the  estate,  and  have  taken  pos- 
session of  the  whole  estate  of  Thomas  Boroughs,  give^  the 
court  of  equity  jurisdiction,  even  although  there  is  no  ad- 
ministration. It  was  the  duty  of  the  heirs  to  have  admin- 
istration. 

The  complainant  in  this  case  was  a  non-resident  of  the 
State,  and  could  not  legally  be  appointed  administrator  of 
the  estate  of  Thomas  Boroughs. 

In  the  case  of  Ex  parte  Walker,  (supra J  the  creditors 
who  filed  the  bill  were  simple  contract  creditors.  The  fact 
that  some  of  them  had  judgments  in  the  State  of  Georgia, 
would  give  them  no  lien  on  any  property  in  tliis  State. 
The  fact  that  the  property  in  the  hands  of  Walker  be- 
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longed  to  the  estate  of  Watson,  of  whose  estate  the  com- 
plainants were  creditors,  and  was  a  trust  fund,  first  for  the 
payment  of  debts,  gave  the  court  jurisdiction  even  against 
Walker,  who  was  the  husband  of  one  of  the  heirs  and  dis- 
tributees of  Watson. 

Whenever  a  court  of  equity  takes  jurisdiction,  even  for 
the  purpose  of  discovery,  the  court  will  go  further,  and 
render  a  decree  settling  the  whole  equities. — Story's  Eq. 
vol.  1,  §  -. 

The  complainant  was  not  barred  by  the  statute  of  limit- 
ations. The  note  was  due  3d  July,  1855,  and  was  a  note 
under  seal.  The  remedy  was  not  barred  on  such  a  note 
until  ten  years  had  elapsed. — See  old  Code,  §  2476. 

Thomas  Boroughs  resided  in  Alabama,  as  the  bill  shows, 
and  the  statute  of  this  State  governed. 

The  time  elapsing  during  the  war  must  be  taken  out, 
four  years,  eight  months  and  ten  days,  to  21st  September,, 
1865,  under  ordinance  of  1865,  and  then  six  months  after 
the  death  of  Thomas  Boroughs  must  also  be  taken  out. 
So  that  it  is  clear  that,  on  the  19th  August,  1869,  when  this 
bill  was  filed,  the  remedy  was  not  barred. 

That  the  right  to  sue  in  his  own  name  on  the  note  vested 
in  the  complainant,  after  having  been  charged  with  the 
same  on  final  settlement,  is  well  settled. — Tompkiesv.  Rey- 
nolds, 17  Ala.  109  ;   Waldrop  v.  Pearson  et  al.,  42  Ala.  636. 

The  court  of  equity  had  the  right  to  entertain  jurisdic- 
tion for  the  purpose  of  having  the  judgment  or  decree 
rendered  in  North  Carolina  against  complainant  settled  by 
setting  off  the  note  against  it. 

The  distributees  of  Thomas  Boroughs  could  have  as- 
serted a  right  to  this  decree,  and  the  only  remedy  of  the 
complainant  to  have  the  note  applied  to  its  satisfaction, 
was  in  equity. 

The  facts  stated  in  the  bill  are  sufficient  to  authorize 
such  rehef  under  the  prayer  for  general  rehef,  especially 
as  the  complainant  proposes  in  his  bill  to  set  off  the  note 
to  the  decree  to  the  extent  of  the  decree. — Sharp  v.  Wat- 
son, 11  Ala.  325. 

The  court  of  equity,  having  this  right,  could  then  go 
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furtlier,  and  do  fall  justice  between  the  parties,  withoat 
compelling  the  complainant  to  look  to  another  court  for 
the  balance  of  his  rights. 

A  court  of  eqfiity  has  jurisdiction  for  a  discovery  of  as- 
sets of  an  estate,  and  to  prevent  their  waste. — Unrdy  v. 
Hunhjy  15  Ala.  91 ;  Lx  parte  WalJeer^  26  Ala.,  supra  ;  De- 
ment V.  Boggess,  13  Ala.  140. 

The  distributees  of  Thomas  Boroughs  took  this  prop- 
erty, subject  to  the  rights  of  creditors  of  the  estate. 
Their  division  of  the  property  was  equitable  and  ri^t, 
and  will  not  be  disturbed,  except  at  the  instance  of  cred- 
itors. If  an  administrator  were  appointed,  he  could  re- 
cover the  property  from  each  distributee,  only  for  the  ben- 
efit of  the  creditors.  This  bill  effects  all  that  an  adminis- 
trator could  do,  and  at  much  less  expense  to  the  heirs. 
Under  tliis  bill  each  will  contribute  his  share  of  this  debt. 
Carter  v.  Owens,  41  Ala.  217. 

Morgan,  Bragg  <fe  Thorinoton,  contra. — General  cer- 
tainty is  usually  sufficient  in  pleadings  in  equity,  but  an 
exception  to  this  rule  exists  where  the  plaintiff  states  his 
title  to  the  relief  he  seeks.  The  plaintiff's  title  to  the  re- 
lief he  seeks  should  be  stated  with  great  clearness. — Story 
Eq.  PL,  Redf.  ed.,  §  508a ;  Jerdein  v.  Bright,  2  Johns,  k 
H.  325.  Tlie  exception  to  the  general  rule  in  this  respect 
is  one  of  great  strictness.  The  title  of  the  plaintiff  is  not 
shown.  The  bill  shows  that  he  was  appointed  administra- 
tor of  the  estate  of  Brjan  Boroughs,  deceased,  but  does 
not  show  that  he  was  so  apjwinted  by  any  court  or  author- 
ity in  law  having  jurisdiction  to  appoint  him  administrator 
of  said  estate,  nor  does  the  bill  show  tliat  ap})ellant  ever 
qualified  as  administrator  of  said  estate.— 1  Dan.  Ch.  PL 
and  Pr.  pp.  368,  363,  364,  412,  note  410 ;  Comber's  case, 
1  Peere  Williams,  768 ;  Humphreys  v.  IngleiUm^  I  Peere 
WiUiams,  752,  753. 

2.  The  bill  is  strikingly  economical  of  facts  in  other  re- 
spects :  1,  it  does  not  show  who  were  the  heirs-at-law  of 
said  Brjan  Boroughs,  beside  said  Thomas  Boroughs.  2.  It 
does  not  show  that  appellant  ever  made  any  effort  what- 
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ever  to  collect  the  amout  of  said  writing  obligatory  from 
said  Thomas  Boroughs  in  his  life-time,  and  that  said 
Thomas  Boroughs  ever  refused  to  pay  the  same,  or  any 
part  thereof.  3.  It  does  not  show  that  appellant,  prior  to 
the  filing  of  his  bill  against  appellees,  ever  made  any  effort 
whatever  to  collect  the  amount  of  said  writing  obKgatory, 
or  any  part  thereof,  from  appellees,  or  either  of  them,  and 
that  appellees  refused  to  pay  the  same,  or  any  part  thereof ; 
and  further  than  this,  that  the  said  bill  does  not  show  that 
prior  to  the  time  it  was  filed  in  this  cause,  the  appellees,  or 
either  of  them,  ever  knew  of  the  existence  of  said  writing 
obligatory,  or  of  the  indebtedness  therein  mentioned.  4.  It 
does  not  show  that  appellees,  or  any  single  one  of  them, 
are  unwilling  to  pay  to  appeljant  the  amount  of  the  said 
writing  obligatory.  5.  It  does  not  show  that  the  alleged- 
final  settlement  of  the  estate  of  Bryan  Boroughs  was  made 
by  the  appellant  under  the  compulsory  process  of  any 
court  whatever,  or  that  appellant  was  compelled  from  any 
cause  to  make  said  alleged  final  settlement  at  the  time  the 
bill  alleges  he  did  so.  6.  It  does  not  show  that  said  al- 
leged final  settlement  was  made  in  the  proper  court  having 
jurisdiction  thereof.  7.  It  does  not  show  that  said  alleged 
final  settlement  was  in  any  sense  duly  made.  8.  The  con- 
tents of  said  alleged  decree  of  final  settlement  are  not 
stated  in  said  bill,  nor  is  the  said  alleged  decree  of  final 
settlement  of  said  estate  anywhere  in  said  bill  referred  to, 
with  leave  to  make  it  a  part  of  said  bill,  or  that  it  is  treated 
or  considered  as  a  part  of  said  bill,  nor  is  any  copy  of  said 
decree  of  final  settlement  attached  to  said  bill,  or  annexed 
thereto.  9.  The  said  bill  does  not  show  that  there  was 
anything  to  prevent  appellant  from  getting  credit  on  said 
alleged  final  settlement  for  the  amount  of  $660.78,  therein 
alleged  to  have  been  decreed  against  him,  or  that  the  said 
Thomas  Boroughs,  or  appellees,  had  refused  for  appellant 
to  have  credit  on  said  final  settlement  for  said  last  named 
amount.  10.  The  said  bill  does  not  show  that  appellees 
have  converted,  or  attempted  to  convert  to  their  use,  the 
property  of  the  estate  of  Thomas  Boroughs,  or  that  ap- 
pellees have  wasted,  or  attempted  to  waste,  any  of  the 
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property  of  said  estate  of  Thomas  Boroughs,  but  simply 
states  tlittt  said  property  "  is  in  the  custody  and  under  the 
control"  of  appellees,  as  the  children  of  said  Thomas 
Boroughs.  11.  The  said  bill  does  not  show  that  the  facts 
as  to  which  discovery  is  sought  are  material  to  make  out 
the  right  of  appellant  to  relief.  12.  The  said  bill  does  not 
show  that  the  facts  as  to  which  a  discover^'  is  sought 
can  not  be  proved  without  the  answer  of  the  api>ellees. 
13.  The  said  bill  fails  to  show  that  there  was  any  necessity 
whatever  for  filing  it  in  this  cause.  14.  Admitting  every 
allegation  of  the  bill  to  be  true,  it  is  wholly  without  equity. 
15.  No  excuse  is  shown  in  the  bill  why  the  appellant  did 
not,  or  could  not,  avail  himself  of  the  set-oflf  in  the  decree 
of  final  settlement. 

3.  The  allegations  of  the  bill  in  this  cause  are  wholly 
insufficient  to  authorize  relief.  The  matters  essential  to 
the  appellant's  right  to  relief  must  appear,  not  by  inference, 
but  by  direct  and  unambiguous  aveiment.  Tested  by  this 
rule,  thq.  biD  in  this  case  is  fatally  defective. — Ducktcorth  v. 
Duckworth's  Adinr,  35  Ala.  70;  Cockrell  v.  Gttrley,  26  Ala. 
405 ;  Spence  v.  Bureit,  3  Ala.  251 ;  Story  Eq.  §  242,  et  seq.; 
1  Dan.  Ch.  PI.  and  Pr.  411,  et  scq. 

4.  The  bill  can  not  be  maintained  for  the  purpose  of 
establishing,  as  equitable  set-oflf,  a  demand  which  was 
available  as  a  legal  set-oflf  in  the  court  of  quarter  sessions 
of  Moore  county.  North  Carolina. — Cnrrall  v.  Moore^  7  Ala. 
616;  Landreth  v.  Landreth,  12  Ala.  640;  Duckworth  v. 
Duckworth'' ti  AdmWy  supra. 

Some  "sufficient  excuse"  must  be  shown  why  the  ap- 
pellant did  not,  or  could  not,  avail  himself  of  the  set-oflf 
in  the  court  that  made  the  fiual  settlement  of  the  estate  of 
Bryan  Boroughs. — Pearce  v.  Winter  Iron  IForA**,  32  Ala.  68. 

A  bill  of  this  description  must  show  some  equitable 
grf>und  of  protection,  or  it  can  not  be  maintained. —  l^usc., 
Courtl  dc  Dec  R.  IL  Co.  et  al.  v.  Rhodes,  8  Ala.  220-21 ; 
White  V.  Wiggins,  32  Ala.  425.  Here  it  is  not  shown  that 
appellees  are  endeavoring  to  enforce,  or  have  ever  endeav- 
ored to  enforce,  the  said  alleged  decree  against  api>ellaut, 
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or  that  they  are  unwilling  to  pay  him  the  balance,  and  it  is 
not  shown  that  they  are  insolvent. 

5.  The  bill  can  not  be  maintained  as  a  bill  of  discovery — 

1.  Because  it  does  not  appear  that  the  facts  as  to  which 
discovery  is  sought  are  material  to  make  out  a  right  to  re- 
lief.-- Dickinson  v.  Leivis,  Garthivaite  &  Co.,  34  Ala,  C39. 

2.  Because  the  bill  fails  to  allege  that  the  facts  in  regard 
to  which  discovery  is  sought  can  not  be  proved  without 
defendant's  answer. — Norton  v,  Moseley,  17  Ala,  794;  Per- 
rine  v.  Carlisle,  19  Ala.  686 ;  Crothers  v.  Lee,  29  Ala,  337. 

3.  Because  it  does  not  state  the  facts  with  sufficient  cer- 
tainty, and  allege  that  the  defendants  are  capable  of  mak- 
ing the  discovery  sought. — See  Horton  v.  Moseley,  supra. 

6.  A  pleading  is  always  construed  most  strongly  against 
the  pleader,  and  for  aught  that  appears  by  the  bill,  the 
appellant  could,  and  should,  have  obtained  the  relief  of 
set-off  that  he  here  seeks  as  one  of  the  grounds  of  equit- 
able interference  in  the  final  settlement  of  the  estate  of 
Bryan  Boroughs  in  the  court  of  quarter  sessions  in  the 
State  of  North  Carolina.  The  bill  does  not  allege*  that  the 
court  of  quarter  sessions  was  the  proper  court  having 
jurisdiction  of  the  final  settlement  of  the  estate  of  Bryan 
Boroughs. 

It  is  not  shown  by  the  bill  that  there  are  other  debts  of 
the  estate  of  Thomas  Boroughs  unpaid  by  appellees ;  or 
that  appellees  have  been  guilty  of,  or  attempted,  any  fraud 
or  conversion  of  the  assets  of  the  estate,  or  any  waste  of 
the  same,  or  are  insolvent.  Where,  then,  is  the  excuse  for 
arguing,  as  counsel  for  appellant  does,  that  the  facts  make 
this  a  case  of  a  trust  cognizable  in  equity  ?  It  is  not  every 
trust,  even,  that  will  be  enforced  in  a  court  of  equity.  This 
is  no  more  of  a  trust  than  a  bailment,  yet  a  bailment  may 
be  enforced  at  law.  Admitting  every  allegation  of  the  bill 
to  be  true,  there  is  not  one  single  ground  for  the  interposi- 
tion of  a  court  of  chancery  to  enable  appellant  to  obtain 
every  right  he  claims  in  this  cause. 

7.  Appellant's  counsel  seem  to  dwell  with  much  stress 
upon  Ex  -parte  Walker,  25  Ala.  81,  as  an  authority  in  this 
case.     In  that  case  the  court  say:  "It  is  enough  if  it  be 
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shown,  by  some  person  having  an  interest,  that  the  subject 
matter  is  within  the  jurisdiction  of  the  court,  and  that  the 
danger  and  injury  sought  to  be  averted  are  real  and  press- 
ing." That  was  a  case  of  fraud,  waste,  and  insolvency  on 
tlie  part  of  Walker. 

Hunly  V.  JIuuly,  15  Ala.  91,  Ls  another  authority  cited  by 
appellant's  counsel  in  favor  of  the  juri.sdiction  of  the  court. 
In  that  case  the  administratrix  had  failed  to  return,  in  her 
inventor)',  certain  assets  belonging  to  the  estate  of  Hunly, 
and  tlie  supreme  court  decided  that  a  bill  for  tlie  discovery 
of  these  assets  would  lie. 

In  Dement  et  al.  v.  The  Adinrs  of  Bofff/cJis,  13  Ala.  140, 
another  authority  cited  by  appellant's  counsel  to  sustain 
the  jurisdiction  of  the  court,  it  was  a  case  in  which  the  aid 
of  the  court  was  invoked  to  correct  a  "  mistake  "  made  in 
the  settlement  of  an  estate  of  a  character  highly  injurious 
to  the  complainant,  and  peculiarly  calling  for  the  interpo- 
sition of  a  court  of  equity. 

PEC^,  C.  J. — As,  on  the  complainant's  final  settlement 
of  the  estate  of  Bryan  Boroughs  in  North  Carolina,  he  was 
charged  with,  and  accounted  for,  the  promissory  note  of 
Thomas  Boroughs,  described  in  and  made  an  exhibit  to 
the  bill- of  complamt,  tlie  note  became  his  pro}H»rty,  and 
thereby  he  became  a  creditor  of  said  Thomas  Boroughs, 
and  might  have  maintained  an  action  on  the  said  note  in 
his  own  name. —  TomjikicA-  et  al.  v.  licynolilg,  17  Ala.  109 ; 
Wahlrop  v.  Pettrmn  et  al.,  42  Ala.  G3(i. 

2.  On  the  death  of  said  Thomas  Boroughs  in  Alabam^ 
his  estate,  real  and  j>ersonal,  became  a  fund  for  tlie  pay- 
ment of  said  note.— liev.  Code,  JJ  20G().  ^Vnd,  as  the  heirs- 
at-law,  the  children  of  Thomas  Boroughs,  without  atlmin- 
istrution,  took  ix)ssession  of  said  estate  and  c(m verted  it  to 
their  own  use,  they  hold  tlie  same  in  trust  for  the  benefit 
of  complainant,  as  a  cretlitor  of  said  estate,  and  it  may  bo 
subjected  to  tlie  payment  of  his  debt  by  a  bill  in  etpiity, 
filed  for  that  purpose.— Story's  E<iuity,  §  546.  No  ad- 
ministration having  been  taken  out  on  said  estate,  the 
complainant  has  no  adequate  remedy  at  law. 
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3.  The  complainant's  bill  was  demurred  to,  and  many 
causes  of  demurrer  assigned,  presenting,  in  substance,  the 
following  objections :  1,  that  the  bUl  was  without  equity ; 

2,  that  there  was  a  perfect  and  complete  remedy  at  law ; 

3,  that  the  effects  of  the  estate  of  Bryan  Boroughs  were 
not  sold  at  public  auction,  or  by  virtue  of  any  authority  of 
law ;  4,  that  complainants'  claim  was  a  stale  demand ; 
5,  that  said  claim  was  merged  in  the  decree  of  final  settle- 
ment ;  and  6,  that  the  statements  of  the  bill  were  uncer- 
tain and  insufficient,  &c.  The  demurrer  was  sustained  and 
the  bill  dismissed ;  but  it  does  not  appear  whether  for  all, 
or  for  which  of  the  causes  assigned,  the  chancellor  dis- 
missed the  bill. 

After  a  careful  examination,  we  are  satisfied  the  bill  is 
not  without  equity;  and,  although  it  is  not  as  skilfully 
framed,  nor  its  statements  as  full  and  carefully  made  as 
they  might  be,  yet  that  they  are  not  so  defective  as  to  jus- 
tify its  dismissal. 

Many  objections  are  made  to  the  sufficiency  of  the  bill 
in  the  brief  and  argument  of  appellees'  counsel.  We  will 
consider  such  of  them  only  as  it  seems  to  us  need  to  be 
noticed. 

1.  First,  it  is  objected  that  the  bill  does  not  show  the 
complainant  was  appointed  administrator  of  the  estate  of 
said  Bryan  Boroughs  by  any  court  or  authority  in  law 
competent  to  appoint  him  administrator  of  said  estate. 

The  bill  states  that  said  Bryan  Boroughs  died  in  the 
county  of  Moore,  in  the  State  of  North  Carohna,  prior  to 
1855,  and  that  the  complainant  was  duly  cqjpoinfed  his  ad- 
ministrator. We  think  thia  sufficient,  without  naming  the 
particular  court  or  authority  by  which  the  appointment 
was  made.  In  a  note  to  the  case  of  Humphries  v.  Inghr- 
don,  1  Peere  Wilhams,  752,  it  is  said  that  Lord  Keeper 
North,  when  he  first  came  into  the  court  of  chancery,  was 
of  the  opinion  that  a  plaintiff  administrator  ought  to  show 
by  his  bill  where  he  had  taken  out  administration,  to  the 
intent  the  defendant  might  be  informed  in  what  court  to 
look  for  it,  as  it  might  be  void  if  taken  out  under  a  wrong 
jurisdiction ;  but  of  late,  the  general  allegation  duly  taken 
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out  admirwitraiion  has  been  held  good,  especially  whore 
(as  on  demurrdr)  the  cause  is  not  to  be  determine*!,  but 
that  the  plaintiff  must  show  his  letters  of  adminLstratiou 
at  the  hearing. 

This  note  is  referred  to  jvs  authority  iu  Stf>ry'.s  Va\.  PL 
§  525,  and  iu  Daniell's  PI.  aud  Pr.,  vol.  1,  3G4,  Therefore, 
we  hold  this  statement  sufficient.  It  is  tiie  pro>'ince  ol 
pleading  to  state  facts,  not  the  evidence  necessary  to  prove 
them. 

The  statement  here  made  is,  that  complainant  was  doly 
appointe<l  mlmliiistrator,  Sec.  If  this  sUitement  is  put  in 
issue,  then  on  the  hearing  it  must  be  shown  the  ap|x>iut- 
ment  was  duly  made ;  that  is,  made  by  an  authority  com- 
petent to  make  it. 

2.  That  the  bill  does  not  state  that  said  final  settlement 
was  made  in  the  proper  court  having  jurisdiction  thereof; 
that  it  does  not  allege  that  the  said  court  of  quarter  aes- 
sions  had  jurisdiction  of  the  final  settlement  of  the  estaie 
of  said  Bryan  Boroughs.  The  statement  of  the  bill  is, 
substantially,  that  said  final  settlement  was  made  in  the 
court  of  pleas  and  quarttir  sessions  of  Moore  county,  in 
the  State  of  North  Carolina,  at  the  January  term,  1860. 
This  is  sufficient  Judgments  and  proceedings  in  the  sev- 
eral States  do  not  stand  on  the  same  footing  as  the  judg- 
ments of  foreign  courts  proj)er,  consequently  the  same 
strict  rules  are  not  to  be  applied  to  them.  By  the  consti- 
tution of  the  United  States,  (Art  IV,  §  1,)  they  are  placed 
upon  much  higher  grounds,  aud,  in  many  respects,  are  to 
be  regarded  and  treated  as  domestic  judgments ;  and  in 
pleading,  it  is  not  neces-sarj-  to  set  out  affirmatively  the 
authority  and  jurisdiction  of  the  courts  by  which  they  are 
rendenHl.  E.si)ecially  is  this  tlie  case  when  rendered  by 
courts  of  TccoTi\.—  Gnnn  v.  /Jofncil,  27  AJa.  663.  Prtmn 
J'nt-iv,  it  is  to  be  presume<l  that  the  court  of  pleas  and  quar- 
ter sessions  of  North  Carolina  has  jurisfliction  of  the  set- 
tlement of  the  estaU\s  of  deceased  persona. 

.3.  The  objection  that  the  note  in  this  case  is  a  stale  de- 
mand, is  witliout  force.  It  is  under  seal,  and  not  barred 
29 
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by  the  statute  of  limitations  until  ten  years  after  its  matu- 
rity. Tliat  period  had  not  elapsed  before  the  filing  of  this 
bill,  after  deducting  the  time  the  statute  of  hmitations  was 
suspended  in  this  State  by  reason  of  the  late  civil  war. 
Coleman  v.  Holmes,  44  Ala.  124. 

4.  It  is  further  objected,  that  it  is  not  stated  in  the  bill 
that  the  effects  of  the  estate  of  Bryan  Boroughs  were  sold 
at  public  sale,  under  and  by  virtue  of  any  order  or  decree 
of  the  court  of  pleas  and  quarter  sessions  of  Moore  county. 
North  Carolina.  This  was  not  necessary.  When  the  said 
note,  given  by  Thomas  Boroughs  for  property  of  the  estate 
of  Bryan  Boroughs,  purchased  by  him  of  the  complainant, 
as  administrator,  &c.,  was,  on  said  final  settlement,  charged 
to  the  complainant,  and  accounted  for  by  him,  the  said 
note  became  his  property,  whether  the  Said  sale  was,  or 
was  not,  made  by  authority  of  law. — Tompkies  et  al.  v. 
Beynolds,  swpra. 

5.  The  equity  of  complainant's  bill  is  not  made  to  de- 
pend on  the  question  of  set-off,  or  of  discovery.  Its  equity 
is  based  upon  the  complainant's  right  to  have  the  said  note 
paid  out  of  the  assets  of  the  estate  of  Thomas  Boroughs 
in  the  hands  of  the  defendants,  and  as  no  administration 
has  been  taken  out  on  said  estate,  there  is  no  adequate 
remedy  at  law.  The  statement  in  the  bill,  that  complain- 
ant is,  and  always  has  been,  ready  and  wilHng  to  permit 
the  decree  rendered  in  favor  of  Thomas  Boroughs  to  be 
set  off  against  said  note,  has  the  effect  merely  to  show  that 
the  complainant  is  ready  and  willing  to  do  equity. 

The  other  objections  made  by  appellees'  counsel  do  not 
seem  to  us  sufficient  to  justify  the  decree  of  the  chancellor 
in  sustaining  the  demurrer  and  dismissing  the  complain- 
ant's biU. 

The  decree  is  reversed,  and  the  cause  remanded  for 
further  proceedings,  at  the  cost  of  the  appellees. 
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[APPEAI.  PBOM  OBDBB  of  PBOBA.TB  OOCBT  OOKrXBKDIO  SAI.B  OP  UIKD.  ] 

• 

1.  Appeal  from  order  of  probate  eomrt  conjlrmimg  tale  of  land;  im  wkat 
time  matf  be  taken. — An  appeal  from  an  order  of  the  probate  coart  eon- 
firming  a  sale  of  lands  made  by  order  of  that  court,  on  the  uineteemik 
day  after  the  day  of  the  rendition  of  the  order  of  confirmation,  is  in 
time  to  Have  it  from  the  bar  of  the  statute  of  limitations  of  twenty 
days.— Rev.  Code,  §§  14,  2(»95,  2246,  2247. 

2.  Sale  of  land  under  order  of  probate  coart ;  mkat  order  at  to,  eourt  cam 
not  make. — When  a  sale  of  lands  made  by  order  of  the  probata  court 
is  return^  unto  said  court  as  required  by  law,  and  the  same  is  vacated 
or  set  aside  on  account  of  the  inadequacy  of  the  price  bid  at  the  sale, 
it  is  error  for  the  court  to  permit  the  purchaser  to  increase  his  bid 
from  $125  to  $150,  and  then  confirm  the  sale.  In  such  a  caae,  a  re- 
sale sbooid  be  ort  ered. — Bev.  Code,  §  2094. 

Appeal  from  the  Probate  Court  of  Butler. 
Tried  before  Hon.  H.  W.  Watson. 

The  facts  are  sofficientij  stated  in  the  opinioa. 

Herbert  <fe  Buell,  for  appellant. — It  seems  clear  that 
the  court  erred  in  allowing  the  administrator  to  amend  his 
j^tum  so  as  to  show  tliat  the  land  sold  for  a  price  different 
from  what  it  actually  did  sell  for,  and  in  allowing  the  par- 
chaser  to  come  into  court  and  raise  his  bid  to  the  price  for 
which  the  land  ought  to  have  sold,  and  tliis  mom  than  two 
years  after  the  sale.  The  court  <lid  decide,  as  shown  in  its 
decree,  that  the  sale  ought  not  to  l>o  confirmed,  and  re- 
fiis(;d  to  confirm  it  as  it  actually  took  place.  That  was,  or 
ought  to  have  been,  an  end  of  the  matter.  The  coart  had 
then  exhausted  the  powers  conferred  upon  it  by  law.  But 
tlie  court  did  not  sUyyt  there.  It  went  on  to  fix  a  price  at 
which  it  said  the  .administrator  might  have  the  land.  It 
was  as  if  the  cotirt  had  said  to  the  purchaser,  "  You  did 
not  buy  the  land  from  the  administrator  when  he  offered 
it,  more  than  two  y«ar«  r«to.     I  decide  {hut  x\ru^x\  the  nroo^ 
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and  Tinder  the  law,  as  I  have  a  right  to  do ;  but  then  I  ^vill 
^  sell  it  to  you,  if  you  will  raise  your  bid,  or  give  one  hund- 
red and  fifty  dollars,  instead  of  one  hundred  and  twenty- 
five  dollars.  I,  the  probate  judge,  will  now  sell  it  to  you ; 
I  will  let  you  bid,  and  I  will  not  let  any  one  else  bid  at 
this  sale.  I  am  now  conducting  the  sale,  and  I  will  sell  it 
you  on  the  tasis  of  what  it  was  worth  two  years  ago,  and 
will  not  take  into  consideration  what  it  is  worth  now." 

One  very  obvious  .objection  to  such  a  sale  by  the  probate 
judge  would  be  that,  (aside  from  his  want  of  power,)  it 
might  work  great  injustice,  because  peradventure  the  land 
might  have  veiy  greatly  advanced  in  value  between  the 
time  when  the  administrator  tried  to  sell,  and  the  time  the 
probate  judge  did  sell. 

It  may  be  said  that  there  is  no  great  difference  between 
one  hundred  and  twenty-five  and  one  hundred  and  fifty 
dollars ;  that  if  there  was  only  this  difference,  then  the 
land  did  sell  for  a  sum  "not  greatly  less  than,  or  dispro- 
portionate to,  its  value,"  (Code,  §  2093,)  and  therefore  the 
sale  should  have  been  confirmed.  In  reply  to  this,  we  say 
that  the  court  had  this  statute  in  mind  when  it  decided  not 
to  confirm  the  sale  that  did  take  place,  and  it  must  be  in- 
tended that  it  decided  that  one  hundred  and  twenty-five 
dollars  was  "  greatly  disproportionate  to  its  real  value," 
but  that  one  hundred  and  fifty  dollars  was  a  sum  "  not 
greatly  less  than  its  value." 

Again  :  the  additional  sum  was  just  one-fifth  more,  and 
though  it  was  only  the  widow's  mite,  the  principle  was  the 
same  as  if  the  question  had  been  one  of  the  difference 
between  five  and  six  thousand  dollars. 

Again:  an  administrator  "must"  report  a  sale  within 
sixty  days,  for  confirmation. — Kev.  Code,  §  2091.  This 
sale  was  not  reported  for  more  than  two  years.  To  allow 
such  a  palpable  violation  of  a  peremptory  mandate,  when 
not  even  a  shadow  of  excuse  is  shown  for  it,  would  be  to 
totally  disregard  the  will  of  the  legislatui-e,  and  to  allow 
room  for  the  grossest  frauds. 

Judge  &  Holtzclaw,  contra. — 1.  Before  the  passage  of 
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the  act  of  the  12th  of  Deoember,  1857,  an  appeal  did  not 
lie  to  the  supreme  court  on  an  order  of  the  probate  court 
for  the  sale  of  real  estate  belonging  to  a  decedent. — De- 
vam/n  Heirs  v.  Devam/s  Adrnr,  25  Ala.  722. 

2.  The  act  of  the  12th  of  December,  1857,  gives  the 
right  of  apjHial  "from  any  final  judgment,  order  or  decree 
of  the  probato  court." — Rev.  Code,  §  2246.  And  since  the 
passage  of  said  act,  numerous  api)eals  have  been  taken  to 
this  court  fi'om  such  orders  of  sale  by  probate  courts. 

3.  Conceding,  therefore,  that  the  order  of  sale  in  the 
present  case  was  defective,  still,  it  not  having  been  ap- 
pealed from  within* the  time  prescribed  by  the  Ckxle — never 
ha^-ing  been  appealed  from — it  can  not  now  be  coll;it«r!ilIv 
assailed.  . 

4.  Would  this  court  entertain  an  appeal  from  said  ordtir 
now  ?  Clearly  not,  the  right  of  appeal  having  been  barred. 
"Will  the  court,  then,  allow  the  appellants  to  accomplish  by 
indirection,  what  they  could  not  accomplish  in  a  direct 
proceeding  by  appeal  ?  It  is  respectfully  suggested  that  it 
would  be  an  anomaly  so  to  hold.  As  to  the  jurisdiction  of 
the  probate  court  in  such  a  case,  see  Satcfter  v.  Saiche/a 
AdmW,  41  Ala.  26. 

5.  As  to  the  order  confirming  the  sale :  It  is  conceded 
that  the  action  of  the  court  was  irre^ilar  in  allowing  the 
purchaser  to  increase  his  bid,  in  efiect,  l>efore  the  order  of 
confirmation  was  made ;  but  if  iiTegular  and  erroneous,  it 
was  not  only  without  injury,  but  error  to  the  benefit  and 
advantage  of  api>ellants. 

Was  the  price  bid  for  the  land,  when  it  was  sold^ 
"  greatly  disproportionate  to  tlie  real  value  "? — Rev.  Code, 
§  2092.  It  was  not ;  the  proof  showwl  that  the  land,  when 
sold,  was  worth  only  ?150;  it  sold  for  #125,  and  this  sum 
not  l)eing  "greatly  dispro]x)rtionate  to  the  real  value,"  it 
was  the  duty  of  the  court  to  have  confiniie<l  the  s^le  with- 
out anything  further  being  done ;  and  if  it  had  refus^nl  to 
confinn  the  sale  on  this  eridence,  its  action  could  have 
been  reversed.  But  the  jiurchaser,  not  wishing  to  hold  the 
land  at  one  cent  less  than  its  real  and  full  value  at  thr  time 
he  purchased  it,  voluntarily  offered  to  pay  tlio  additional 


446  FOETY-SEVENTH  ALABAMA. 

Field  et  al .  v.  Gamble,  Adm'r. 

twenty-five  dollars,  to  make  up  the  full  value ;  this  action 
being  prompted,  doubtless,  by  the  fact  that  the  lands  had 
belonged  to  an  estate,  and  he  did  not  wish  to  hold  the 
lands  of  the  widow  and  children  at  one  cent  less  than  their 
full  value  at  the  time  he  purchased  them.  And  this  is 
magnified  by  counsel  for  appellants  into  something  im- 
proper in  the  court  and  purchaser — into  a  re-sale  of  the 
land  by  the  court,  and  shutting  out  all  bidders  but  the 
original  purchas'er !  This  is  a  strained  and  improper  con- 
clusion fi'om  the  premises,  and  casts  an  improper  reflection 
upon  the  probate  couii;. 

PETERS,  J. — This  is  an  appeal  from  a  final  order  of 
the  court  of  probate  of  Butler  county  confirming  a  sale  of 
land  made  by  an  administrator  for  the  payment  of  the 
debts  of  the  deceased.  The  sale  was  made  under  author- 
ity of  a  decree  of  said  court  of  probate,  on  the  30th  of 
December,  1867,  but  the  rept)rt  of  the  sale,  if  made,  was 
not  acted  on  by  the  court  until  the  10th  day  of  March, 
1871,  when  its  confirmation  was  contested  by  the  heirs  and 
distributees  of  the  decedent.  The  proof  shows  that  at 
the  time  of  the  sale,  the  market  value  of  the  lands  was 
$150.  The  court  vacated  the  sale  on  account  of  the  in- 
adequacy of  the  price  bid  at  the  sale  by  the  purchaser,  but 
afterwards  permitted  the  purchaser,  who  was  in  open 
court,  to  increase  his  bid  from  one  hundred  and  twenty- 
five  dollars  to  the  sum  of  one  hundred  and  fifty  dollars, 
which  was  paid  to  the  administrator,  and  the  sale  was  con- 
firmed. These  facts  are  inti'oduced  into  the  proceedings 
in  the  court  below  by  way  of  an  amended  report  of  the 
sale.  But  the  amendment  made  in  this  manner  was  ob- 
jected to  by  the  contestants.  The  contestants  in  the  court 
below  bring  the  case  here  by  appeal,  and  assign  the  order 
and  proceedings  on  the  confirmation  of  the  sale  as  error. 

There  is  a  motion  in  this  court  made  by  the  appellee  to 
dismiss  the  appeal.  This  motion  seems  to  be  founded 
upon  the  supposition  that  the  appeal  is  barred  by  the  limi- 
tation of  twenty  days,  and  upon  the  fact  that  Long,  the 
purchaser  of  the  land  at  the  sale  which  was  confirmed,  is 
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not  mode  a  party  to  the  proceedings  in  this  court.  There 
can  be  no  doubt  that  an  appeal  is  permitted  in  such  a  case 
as  this,  if  taken  in  twenty  daj'S  from  the  time  of  rendering 
the  final  order  confirming  the  sale.  The  confirmation  of  a 
sale  made  by  an  administrator  under  an  order  of  the  court 
of  probate  is  such  a  final  order  as  will  support  an  ap))eal 
to  this  court,  if  taken  within  twentj'  days  from  its  rendi- 
tion.—Rev.  Code,  g§  2246,  2095.  Excluding  the  day  on 
which  the  order  of  confirmation  was  rendered,  which  was 
on  the  10th  day  of  March,  1871,  and  including  the  day  on 
which  the  bond  for  the  appeal  was  approved,  which  was 
the  30th  day  of  March,  in  the  same  year,  there  was  only  a 
period  of  nineteen  days  from  the  day  on  which  the  order 
was  rendered  to  the  appeal.  The  statute  allows  twenty 
days  to  bar  the  appeal.  .The  appeal,  then,  was  taken  in 
time. — Rev.  Code,  §§  14,  2246.  Long,  the  purchaser,  is 
not  a  necessary  party  in  this  court.  And  if  a  party  at  all, 
he  should  have  suggested  his  interest  in  the  court  below* 
and  made  himself  a  party  there.  The  only  indispensable 
parties  in  such  a  proceeding  are  the  representative  of  the 
decedent  and  the  heirs  and  devisees  or  distributees  of  the 
decedent's  estate.— Rev.  Code,  §§  2079,  2080,  2081,  2082, 
2222,  2223,  2227.  The  motion  to  dismiss  the  appeal  is 
overruled,  with  costs. 

The  next  question  presented  by  the  assignment  of  errors, 
wliich  can  arise  on  this  appeal  in  this  court,  is  the  regular- 
ity of  the  final  order  confirming  the  sale  in  the  court  be- 
low. "When  such  a  sale  is  made  and  reported  as  required 
by  law,  it  is  made  the  duty  of  the  court  to  examine  the 
proceedings  t<iuching  the  same,  and  "  he  may  examine  wit- 
nes-ses  in  relation  thereto."  And  "  if  upon  such  examina- 
tion the  court  is  satisfied  that  the  sale  was  not  fairly  con- 
ducted, or  that  the  amount  for  which  the  land,  or  any 
IX)rtion  of  the  same,  sold,  was  greatly  dis|)roiK)rtionate  to 
the  real  value,  the  court  may  vacate  such  sale,  either  in 
whole  or  in  part."— Rev.  Code,  §  20^)2.  If  the  sale  is  va- 
cated in  whole  or  in  part,  the  court  must  direct  another 
sale  to  be  had,  in  like  manner  that  was  required  in  the  first 
sale.- Rev.  Code,  §  2094.    But  if  the  sale  has  been  fairly 
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conducted,  and  the  price  to  be  paid  for  the  land  is  not 
greatly  disproportionate  to  its  real  value,  the  sale  should 
be  confirmed. — B«v.  Code,  §  2095. 

If,  then,  the  original  sale  is  vacated,  or  is  such  an  one  as 
the  court  refuses  to  confirm  on  account  of  the  inadequacy 
of  the  price  offered  at  the  bidding,  as  was  the  case  in  this 
instance,  the  court  should  order  a  re-sale,  as  the  statute 
requires.  Here  this  was  not  done,  but  upon  the  refusal  of 
the  court  to  confirm  the  sale,  because  of  the  dispropor- 
tionate value  of  the  price  offered  at  the  sale,  the  purchaser 
was  permitted  to  increase  his  bid  from  one  hundred  and 
twenty-five  dollars  to  one  hundred  and  fifty  doUars.  This 
increase  of  price  was  accepted  by  the  court  in  lieu  of  a 
re-sale,  and  the  first  sale  was  confirmed,  against  the  objec- 
tion of  the  contestants  in  the  court  below.  For  such  a 
procedure  the  court  of  probate  had  no  authority.  The 
law  forbids  it,  by  prescribing  a  different  one.  It  was  a 
sale  forced  upon  the  creditors,  the  heirs  and  distributees, 
which  had  not  been  made  in  a  manner  sanctioned  by  law. 
Such  a  departure  from  the  plain  words  of  the  statute  can 
not  be  derived  from  any  rational  construction  that  may  be 
put  upon  it,  and  the  court  of  probate  has  only  statutory 
powers.  Its  jurisdiction  is  confined  to  the  narrow  limits  of 
a  power  to  confirm  the  sale,  or  to  vacate  it  in  whole  or  in 
part,  and  to  order  another  sale.  It  ends  in  one  of  these 
results.  If  it  goes  beyond  this,  it  is  an  assumption  of 
power  not  authorized  by  law.  It  is  a  judicial  usurpation, 
and  a  disregard  of  a  positive  legal  enactment  that  can  not 
safely  be  sustained.  And  the  rule,  of  error  without  injury, 
does  not  apply  to  such  a  case. — Miller  v.  Hamptwi,  Adrnr, 
37  Ala.  342.  After  refusing  to  sanction  the  first  sale,  the 
court  of  probate  should  have  ordered  a  re-sale,  as  required 
by  the  statute  in  such  case  made  and  provided. 

The  order  confirming  the  sale  in  the  court  below,  from 
which  this  appeal  is  taken  to  this  court,  is  reversed  and  set 
aside,  and  the  court  below  wUl  order  another  sale  as  re- 
quired by  law.  The  appellee,  said  John  Gamble,  adminis- 
trator of  the  estate  of  J.  J.  Gardner,  deceased,  wiU  pay  the 
costs  of  this  appeal  in  this  court  and  in  the  court  below. 
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oni  of  the  assets  of  said  deceased  in  his  hands  to  be  ad- 
ministered. 
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[aCTIOM  BT  BXBODTOB,  AOA.IN8T  M&KBB3  OV  PBOXI880BT  MOTB,  OirEM  VOB  PHB- 
CHASB  OF  LAND  OF  TBSTATOR,  THB  ICAKBBB  OBraMDQIO  WITHOCT  8UBRBNDBB- 
DtO  POSSESSION.  ] 

1.  Purchaser  of  land  at  executor's  »ale  ;  when  can  not  reeitt  payment  of 
notea  for  purchase-money  at  latr.— Where  executors  sell  the  laods  of 
their  ^tator,  under  an  order  of  sale  by  the  probnfe  court  for  that 
purpose,  if  the  vendee  gives  hid  notes  for  the  purchase-money,  and  i» 
let  into,  and  retains  the  possession  of  the  premises,  he  can  not,  at 
law,  defend  an  action  by  the  exeontors  on  said  notes,  on  the  ground 
that  the  order  of  sale  is  erroneous  ;  even  its  utter  invalidity  is  no  de- 
fense to  such  an  action. 
'2.  Same ;  when  vendee  maif  retain  po$»et«ion  andreHtt  payment  of  pur- 
chase-money.— If,  however,  the  vendee  has  paid  a  part  of  the  price,  or 
made  necessary  and  permanent  improvements,  where  fraudulent  rep- 
resentations have  been  made,  to  the  iujury  of  the  vendee,  or  the 
vendor  can  not  make  good  titles,  and  in  some  other  like  case*,  the 
vendee  may.  without  restoring  the  posseasion,  within  a  rea«onable 
time,  file  his  bill  in  a  court  of  chancery  to  rescind  the  sale,  and  to  enr 
join  the  collection  of  the  purchase-money,  fn  such  cases,  the  vendee 
is  i)ermitted  to  retain  the  poHsession  aa  a  security  for  the  mouey 
paid,  and  to  indemnify  him  for  necessary  and  permanent  improve- 
ments made,  in  good  faith,  upon  the  premises. 

Appeal  from  Circuit  Court  of  Hike. 
Tried  before  Hon.  J.  McCaleb  Wiley. 

This  was  an  action  brought  by  ap{)ellants,  as  executors 
of  the  last  will  and  testament  of  Samuel  Hickson,  de- 
ceased, against  the  appellees  to  recover  amount  due  on 
promisHorj'  notes  given  by  them  for  the  purchase-money  of 
lauds  of  apiK'Uants'  testator,  sold  under  the  order  of  the 
probati>  court,  on  the  ground  that  tliey  "  could  not  bo  fairly 
and  equitably  divide*!  among  the  heirs  without  a  sale.'* 
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The    parties    went  to   trial  on   the  plea  of    the  general 
issue,    "with    leave    to    give    in     any    matter    not    re- 
quired to  be   sworn  to."     It    was    admitted  that  Lin- 
gold, the   principal  in  said  notes,  went   into   possession 
of  the  land  at  the  time  of  sale,  and  so  continued  at  the 
time  of  the  trial,  and  that  the  sole  consideration  of  the 
notes  was  the  purchase-money  of  lands  belonging  to  ap- 
pellants' testator,   and  sold  as   above   stated.     Plaintifi's, 
after  reading  in  evidence  the  notes  mentioned  in  the  com- 
plaint, rested,  and  defendants  offered  in  evidence,  without 
objection,  a  transcript  from   the  probate  court  of  Pike, 
which  the  probate  judge  certifies  is  a  "  complete  trans- 
cript of  the  will,  probate,  reports  and  orders  in  relation  to 
the  sale  of  land."     This  was  all  the  evidence,  and  "  about 
which  there  was  no  controversy"  ;  and  upon  this  evidence 
the  court  charged  the  jury,  at  the  request  of  defendants, 
if  they  believed  the  evidence  they  must  find  for  defend- 
ants.    Plaintiffs  excepted  to  the  charge,  and  took  a  non- 
suit, with  leave  to  move  to  set  aside  the  same  in  the  su- 
preme court.     It  is  unnecessary  to  notice  more  specifically 
the  transcript  of  the  proceedings  in  the  probate  court,  as 
this  court,  declining  to  pass  upon   their  validity  or  regu- 
larity, held  that  their  utter  invalidity  would  not  constitute 
a  defense  to  the  action. 

Watts  &  Troy,  and  J.  N.  Akrington,  for  appellants. 
Seals  &  Wood,  contra. 

PECK,  C.  J. — Where  executors  sell  the  lands  of  their 
testator,  under  an  order  of  sale  by  the  probate  court  for 
that  purpose,  if  the  vendee  gives  his  notes  for  the  pur- 
chase-money, and  is  let  into,  and  retains  the  possession  of 
the  premises,  he  can  not,  at  law,  defend  an  action  by  the 
executors  on  said  notes,  on  the  ground  that  the  order  of 
sale  was  erroneous ;  even  its  utter  invalidity  is  no  defense 
to  such  an  action.  This,  we  think,  is  the  rule  to  be  de- 
rived from  all  the  decisions  of  this  court  on  this  subject. 
Oghurn  v.  Ocjhurn,  3  Porter,  126 ;  Calloway  v.  McElroy  & 
Flannaga7i,  3  Ala.  406  ;  Harbin  v.  Levi,  6  Ala.  399 ;  Lamp- 
kin  et  al  V.  Reese  et  al.,  7  Ala.  170 ;   Worthington,  AdmW,  v. 
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McRoljerts  d  Porter,  7  Ala.  814 ;  Rhodes,  Adrnr,  v.  Storr, 
7  Ala.  347;  Jennings  de  Graham  v.  The  Adnirs  of  Jenkins 
et  al,  9  Ala.  285. 

In  some  of  these  cases  the  sales  were  made  by  individ- 
nals ;  in  some,  by  personal  representatives.  In  some,  the 
sales  were  of  personal,  and  in  others,  of  real  property. 
Some  of  them  are  cases  at  common  law,  and  others  in  the 
court  of  chancery ;  but  the  principle  to  be  extracted  from 
all  of  them  is,  that  where  the  vendee  is  in  the  possession 
of  the  propertj'  purchased,  ho  can  not,  successfully,  resist 
and  defeat  an  action  for  the  purchase-money,  on  the 
ground  that  the  vendor's  title  is  defective,  or  that  he  had 
no  legal  authority  to  make  the  sale,  or  that  the  sale  was 
void.  In  other  words,  that  it  is  inequitable  to  permit  the 
vendee  to  retain  the  property  purchased,  and  not  pay 
for  it. 

We  know  of  no  exception  to  this  rule  in  the  common 
law  courts.  In  chancery,  however,  if  the  vendee  has  paid 
a  part  of  the  price,  or  made  necessary  and  permanent  im- 
provements, where  fraudulent  representations  have  been 
made,  to  the  injury  of  the  vendee,  or  the  vendor  is  unable 
to  make  good  titles,  and  in  some  other  cases  not  necessary 
to  be  here  sj>ecified,  the  vendee  may,  without  restoring  the 
possession,  file  his  bill  within  a  reasonable  time,  to  rescind 
the  sale,  and  to  enjoin  the  coUection  of  the  purchase- 
money.  In  such  cases,  the  vendee  is  permitted  to  retain 
the  possession,  as  a  security'  for  the  money  paid,  and  to  in- 
demnify him  for  necessary  and  |x^rmanent  improvements 
made,  in  good  faith,  upon  the  premises. — Bead  v.  Walker, 
18  Ala.  323  ;  Foster  v.  Oressett's  Heirs,  29  Ala.  3  3. 

On  the  trial  of  this  case,  after  the  notes  deacrilxnl  in  the 
complaint  had  been  read  to  the  jury,  the  defendants  in- 
troduced the  written  jagreements  of  the  parties,  by  which 
it  was  admitted  that  the  said  notes  were  given  by  the  de- 
fendant Lingold,  for  lands  sold  by  the  plaintiffs,  as  the  ex- 
ecutors of  tlie  last  will  and  testament  of  Samuel  Hickson, 
deceased,  and  that  the  other  defendants  were  his  sureties ; 
that  the  sale  was  made  under  an  order  of  sale  made  by 
the  probate  court  of  Pike  county,  and  that  said  Lingold 
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went  into  the  possession  of  the  premises,  and  still  retained 
the  same. 

The  defendants  also  introduced  and  read  in  evidence, 
without  objection  on  the  part  of  the  plaintiffs,  a  certified 
transcript  from  the  probate  court  of  said  county  of  Pike, 
purporting  to  contain  the  entire  proceedings  had  in  said 
court,  at  the  instance  of  the  plaintiffs,  touching  the  pro- 
bate of  said  last  will  and  testament,  and  their  administra- 
tion of  the  estate  of  said  deceased  under  the  same,  includ- 
ing proceedings  for  the  sale  of  the  personal  and  real  es- 
tate of  said  testator,  &c.  We  do  not  deem  it  necessary  to 
decide  as  to  the  regularity  or  vahdity  of  said  proceedings. 
It  is  enough  to  say  that,  under  the  circumstances  of  this 
case,  if  admitted  to  be  invalid,  they  constituted  no  defense 
to  this  action,  and  might,  without  error,  have  been  excluded 
as  evidence,  on  the  objection  of  the  plaintiffs. 

Retaining  the  possession  of  the  lands  purchased,  the  de- 
fendants were  in  no  condition  to  resist  a  recovery  in  this 
case.  The  court,  however,  on  the  written  request  of  said 
defendants,  charged  the  jury,  that,  if  they  believed  the 
evidence,  they  must  find  for  the  defendants. 

The  plaintiffs  excepted  to  this  charge  of  the  court,  and, 
under  section  2759  of  the  Revised  Code,  suffered  a  non- 
suit, and  have  appealed  to  this  court  to  have  said  non-suit 
set  aside. 

The  said  charge  is  erroneous.  The  non-suit,  therefore, 
must  be  set  aside,  and  the  cause  remanded  for  another 
trial,  at  the  costs  of  the  appellees. 


JANUARY  TERM,  1872.  453 

Bulger  V.  Holly  et  %l. 


BULGER  vs.  HOLLY  et  al. 

[BILL  IM  EQCriTT  TO  SUBJECT  LA.3tD  TOB  PATMSMT  OT  PCBOaABB-WMZT.] 

Bill  t4>  enforce  tendor'a  lien  on  land;  when  not  mthout  equity. — B.  par- 
chased  certnin  landH  of  S..  gave  his  noto«  for  the  porchase-money,  Bud 
rt^ceived  T.'s  bond  for  titles,  when  the  said  notes  were  paid.  A  few 
diiys  after  buid  purphase,  and  before  B.  whs  let  into  possession,  with 
the  knowkvl^o  and  couscut  of  S ,  B.  sold  w\id  lirnds  to  0.  and  C.  at 
tin  Advance  of  a  thousand  dollars,  and  by  an  anderstauding  between 
all  of  said  parties,  C.  and  C.  were  to  take  up  and  cancel  B.'s  notes,  and 
(jive  their  note  to  H.  for  said  advance,  expressing  that  it  was  given  in 
part  payuieut  of  said  lands,  and  S.  then  and  there  delivered  said  note 
to  B.,  auit  B.  trausforred  said  bond  tor  titles  to  C,  and  C.  and  they 
went  into  possesHion  of  Haid  lauds,  and  continued  in  possession  for 
several  years,  and  then  moved  away,  and  H.  went  into  possession, 
whether  under  a  purchase  Irom  C.  and  C.  was  not  known  to  B.,  but 
claiming  some  interest  in  miid  liinds.  In  the  meantime,  8.  died  ;  after- 
wards B.  tiled  his  bill,  making  the  widow  and  heirs  of  S-,  C  andC., 
and  said  H.  deteudants  and  prayed  that  said  thousand  dollar  note  be 
declared  a  lien  on  said  lands,  and,  if  necessary,  that  said  lauds  bu  de- 
creed to  be  sold  for  its  payment.  On  motion  of  U.  the  bill  was  dis- 
luissed  for  want  of  equity. — Held,  1st,  that  said  note  was  a  lien  on  said 
lauds  ;  2d,  that  the  bill  was  improperly  dismissed  for  want  of  equity  ; 
and,  '.id,  that  if  H.  purchased  said  lands,  in  good  faith,  for  valuable 
consideration  and  without  untice,  after  a  conveyance  by  8.  to  C.  and 
C,  it  would  defeat  B.'s  lieu,  and  be  a  good  defense  to  bis  bill. 

Appeal  from  the  Chancery  Court  of  Talla{>oosa. 
Heard  before  the  Hon.  B.  B.  McCuaw. 

The  facts  are  sufficiently  stated  in  tlie  opinion. 

(lUAH.VM  S:  AiJEiiCROMBiE,  for  a])penaut. 
Wm.  H.  Barnes,  rtmtrn. 

PECK,  C.  J. — The  bill  of  complaint  states,  that  ap|>el- 
laut,  the  complainant  below,  a  few  days  before  the  sixth 
day  of  January,  18')8,  purchustul  certain  lands,  desoriln^d 
in  .said  bill,  lying  and  being  in  Tallapoosa  county,  of  CnvMi 
T.  Sti'ong,  then  in  possession  and  residing  on  said  lands, 
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for  the  price  or  sum  of  $2,500,  and,  to  secure  the  payment 
of  the  purchase-money,  gave  his  two  promissory  notes  for 
the  sum  of  $1,250  each,  one  due  in  twenty  days,  and  the 
other  six  months  after  date,  and  received  from  said  Strong 
and  wife  a  bond  to  make  titles,  on  the  payment  of  the 
purchase-money  ;  that  a  few  days  after  said  sixth  day 
of  January,  the  said  Strong  and  George  W.  and  W.  M. 
Chatfield  came  together  to  complainant's  residence,  for 
the  avowed  purpose  of  maldng  a  trade  with  complain- 
ant about  said  land;  that  complainant,  then  and  there, 
with  the  consent  of  said  Strong,  sold  said  lands  to 
said  George  W.  and  W.  M.  Chatfield,  for  the  sum  of 
$3,500 ;  that  said  Chatfields  were  to  take  up  complainant's 
two  notes,  and  deliver  them  to  him  canceled,  and  for  the 
remainder  of  the  $3,500  the  said  Chatfields  made  their 
joint  and  several  note,  for  one  thousand  dollars,  of  the  fol- 
lowing tenor  and  effect,  to-wit : 

"  $1,000.  On  or  by  the  first  day  of  April  next,  we,  or 
either  of  us,  promise  to  pay  to  C.  T.  Strong,  or  bearer,  one 
thousand  dollars,  in  part  payment  for  his  plantation  on 
Tallapoosa  river,  and  on  which  he  now  resides.  This  3d 
day  of  January,  1858. 

(Signed,)  "  G.  W.  Chatfield, 

"  W.  M.  Chatfield." 

That  said  note  was,  then  and  there,  dehvered  to  com- 
plainant, (the  said  Strong  and  said  Chatfields  being 
present  and  agreeing  to  the  same,)  as  an  inducement  to 
him  to  make  said  trade ;  that  said  note  thereby  became 
his  prop^ty,  and  was  transferred  to  him  bona  fde ;  that 
pursuant  to  said  understanding  between  said  complainant 
and  said  Strong  and  said  Chatfields,  complainant's  said 
two  notes  were  delivered  to  him,  and  were  canceled  or  de- 
stroyed, and,  to  carry  out  said  trade,  complainant  trans- 
ferred or  assigned  said  bond  for  titles  to  said  Chatfields. 
That  at  the  time  of  said  sale  said  Strong  was  in  posses- 
sion and  living  on  said  lands,  and  soon  thereafter  moved 
away,  and  put  said  Chatfields  in  possession  of  the  same ; 
that  they  remained  in  possession  thereof  for  several  years  ; 
that  one  John  Holly  was,  at  the  filing  of  said  bill,  in  pos- 
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session,  pretending  that  he  had  bought  said  lands,  or  had 
some  other  claim  to  them. 

That  said  one  thousand  dollar  note  was  given  in  consid- 
eration and  in  part  for  the  purchase-money  of  said  lands, 
and  was  made  payable  to  sjiid  C.  T.  Strong,  in  whom  the 
legal  title  was*,  and  that  said  note  was  transferred  to  com- 
plainant, with  the  distinct  understanding  that  the  same 
was  a  Uen  to  that  extent,  upon  said  hinds,  for  the  purchase- 
money  thereof. 

The  bill  states  that  said  Strong  had  died,  leaving  no  es- 
tate that  complainant  knew  of,  and  that  he  had  no  admin- 
istrator ;  that  he  left  a  widow,  and  several  children,  his 
heirs,  naming  them,  &c. 

The  said  Holly,  the  widow  and  said  children,  and  said 
Chatfields,  aie  made  defendants.  The  complainant  prays 
that  said  note  may  be  declared  to  have  a  lien  on  said  lands, 
and,  if  necessary,  that  they  may  be  decreed  to  be  sold  for 
its  payment,  and  for  general  relief. 

On  motion  of  defendant  Holly,  the  chanceUor  dismissed 
the  complainant's  bill  for  want  of  equity.  He  appeals  to 
tliis  court,  and  a-ssigns  the  decree  dismissing  the  bill,  for 
want  of  equity,  for  error. 

1.  On  a  motion  to  dismiss  a  bill  for  want  of  equity,  its 
statements  are  to  be  taken  to  be  true. — Bryant  v.  Peters, 
3  Ala.  160. 

Taking  the  statements  of  this  bill  to  be  true,  the  said 
Chatfields  must  be  regarded  as  the  purchasers  of  tlie  said 
lands,  in  the  place  of  complainant ;  and  that  instead  of 
making  a  new  bond  for  titles,  the  bond  given  to  Complain- 
ant was,  by  the  understanding  of  the  parties,  transferred 
or  assigned  to  them.  We  think  this  the  true  intt^n^^eta- 
tion  of  this  translation,  as  the  said  thousand  dollar  note 
was  made  payable  to  said  Strong,  and  purports  on  i\»  face 
to  "be  given  in  part  payment  of  his  i)ljmtation,  on  which  he 
then  resided,  thus  showing  that  the  plan  tuition  mentioned 
in  tlie  said  note  consisteil  of  the  same  lantis  which,  a  few 
days  before,  were  sold  to  complainjuit.  As  this  note  was 
given.in  part  for  the  purchase-money  agreed  to  he  paid  for 
said  plantation,  it  was,  in  the  hands  of  Strong,  the  vendor. 
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a  lien  on  the  same ;  and  the  transfer  of  said  note  to  the 
complainant,  in  equity,  transferred  the  lien  with  it. — Con- 
ner V.  Banks,  18  Ala.  42  ;  Kelly  v.  Payne,  18  Ala.  370,  and 
Edmunds  v.  Torrence,  decided  at  this  term.  And  com- 
plainant may,  in  his  own  name,  file  a  bill  to  enforce  said 
lien. — Center  v.  P.  and  M.  Bank,  22  Ala.  743  ;  Edmunds  v. 
Torrence,  swpra. 

2.  If  Strong  had  conveyed  the  said  lands  to  the  Chat- 
fields  before  Holly  purchased ;  if  he  had,  in  fact,  purchased 
said  lands  of  them,  and  his  purchase  was  made  in  good 
faith,  for  valuable  consideration,  and  without  notice,  then 
his  purchase  would  defeat  said  lien,  and  be  a  good  defense 
to  the  complainant's  biU ;  but,  on  its  face,  the  said  bill  is 
not  without  equity.  Therefore,  the  decree  dismissing  the 
bill,  on  motion,  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings ;  and  the  said  Holly  will  pay  the 
costs  of  this  appeal,  in  this  court  and  in  the  court  below. 


ELLETT  vs.  WADE. 

[bill  In  equity  to  enjoin  ejectment  suit  at  law,  and  for  specific  PEfe- 

FOEMANCE  OF  CONTBACT .] 

1.  Married 'Woman ;  statutory  separate  estate;  tchat  i^^'Operty  constitutes. 
Eeal  estate  purchased  by,  and  conveyed  to  a  married  woman  in  1861, 
although  paid  for  by  her  with  money  derived  from  the  income  and 
profits  of  property  settled  in  the  bands  of  a  trustee  to  her  separate 
use,  by  an  ante-nuptial  agreement  made  in  1839,  is  her  separate  estate 
by  force  of  section  2371  of  the  Revised  Code,  and  not  by  the  common 
law. 

2.  Same;  how  only  can  be  conveyed. — The  separate  estate  of  a  married 
woman;  whether  by  the  common  law,  or  by  the  Revised  Code,  can 
only  be  sold  and  conveyed  by  husband  and  wife  jointly,  in  the  manner 
prescribed  by  the  Revised  Code,  unless  the  will,  deed,  or  other  instru- 
ment by  which  the  separate  estate  is  created,  otherwise  provides. 

3.  Potce);  defective  execution  of;  general  rule  in  equity  as  to. — As  a  gen- 
eral rule,  equity  will  not  help,  aid,  or  carry  into  efi'ect  the  defective 
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exectiou  ot  a  power  created  by  stattite  ;  eHpeciolly,  defects  which  are 
of  the  essence  or  eabstanoe  of  the  power,  will  uot  l>e  aided. 

4.  Specific  performance  (^f  contract  for  $aU  of  real  eatate;  when  will  mot 
be  decreed. — Courts  of  equity  will  not  decree  the  apeciAc  execution  of  a 
contract  for  the  sale  of  real  estate,  where  the  contract  is  founded  in 
fraud,  iaijKjsition,  mistake,  undue  hdrantage  or  gross  misapprehension, 
or  where,  from  a  change  of  circumstances  or  otherwise,  it  would  be 
uuconscieutious  to  enforce  it. 

5.  Samt,  improremcnis  npon  real  estate;  wken  compensation  for  will  mot 
be  allowed. — Generally,  equity  will  not  grant  relief  to  a  complainant, 
by  way  of  compeiiHatiou,  who  has  made  improvements  npon  lauds.  tb« 
legal  title  to  which  is  in  the  defendant,  where  there  has  been  neither 
fraud  nor  acquiescence  on  the  part  of  the  latter,  after  he  has  knowledge 
of  his  legal  rights. 

Appeal  from  the  Chancery  Court  of  Madison. 
Heard  before  Hon.  Wm.  Skinner. 

The  facte  are  sufficiently  stated  in  the  opinion. 

Robinson  &  Walker,  for  appellants. — (Appellant's  brief 
did  not  come  into  Reporter's  hands.) 

Brickell  and  Rice,  contra. — 1.  By  section  2371  of  our 
Re\Tsed  Code,  all  propertj'  to  which  a  wife  l)ecomes  en- 
titled after  the  marriage,  in  any  manner,  except  only  by  a 
transaction  or  instrument  the  terms  of  which  are  so  dearly 
in  opposition  to  the  provisions  of  the  Code  as  to  separate 
estates,  as  to  show  tliat  those  provisions  of  tlie  Code  were 
not  to  govern  the  property  acquired,  is  her  separate  estate 
under  the  Code. — Moiton,  v.  Marliu^  43  Ala.  651. 

2.  The  separate  estate  of  a  wife  in  lands,  can  not,  in  tliis 
State,  be  conveyed  or  divested,  by  a  deed  execilted  during 
her  husband's  life,  by  her  only,  and  to  which  she  and  the 
supposed   purchaser  are   the   sole   parties. — }frBnjde   v. 

IVUkhison,  29  Ala.  662  ;   muhlrll  v.  Wmver,  42  Ala.  293. 

3.  A  court  of  equity  will  not  aid  the  pretended  pur- 
chaser, claiming  under  such  deed,  to  divest  tlie  wife  of  her 
separate  estate ;  especially  when  it  is  shown  that  all  he 
agreed  to  pay  for  the  pn^perty,  and  all  he  did  pay  for  the 
projierty,  was  m  Confederate  treasury-notes,  and  in  the 
year  1864,  when  such  notes  were  almost  worthless.    It  is 

30 
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against  conscience  for  a  court  to  deprive  a  married  woman 
of  her  separate  estate,  by  giving  an  effect  to  a  transaction 
in  1864  for  Confederate  treasury-notes,  which  the  parties 
did  not  give  to  it  by  what  they  actually  did.  In  such  a 
case,  the  court  is  passive,  and  does  nothing  in  aid  of  the 
man  who  asks  it  to  give  him  the  married  woman's  land  for 
the  Confederate  treasury-notes. — Houston  v.  Deloach,  43 
Ala.  364 ;  Johnson  v.  Johnson,  5  Ala.  97. 

4.  In  Smith  v.  Clay,  reported  in  a  note  in  3  Brown's 
Ch.  Rep.  639,  after  stating  that  a  court  of  equity  is  never 
active  in  relief  against  conscience  or  public  convenience,  it 
is  said  :  "  Nothing  can  call  forth  this  court  into  activity,  but 
conscience,  good  faith  and  reasonable  diligence ;  where 
these  are  wanting,  the  court  is  passive  and  does  nothing." 
Johnson  V.  Johnson,  5  Ala.  97. 

In  Boney  v.  Hollingsworth  (23  Ala.  698),  this  court  held, 
that  where  the  relation  of  attorney  and  client,  guardian 
and  ward,  principal  and  agent,  exists,  the  duty  devolves 
upon  the  party  in  whom  the  tnist  is  reposed,  of  showing 
that  the  contract  (between  those  sustaining  these  relations 
to  each  other)  is  in  every  respect  just,  fair,  and  equitable ;" 
and  that  the  same  principle  "  applies  to  all  cases  (or  rela- 
tions) from  which  confidence  or  influence  naturally  results." 

In  Trippe  v.  Trippe^  29  Ala.  643,  the  point  thus  decided 
in  Boney  v.  Hollingsivorth  was  re-affirmed ;  and  this  court 
held  that  "  chancery  will  not  sustain  a  conveyance  made 
through  a  mistake  as  to  a  matter  which  constitutes  a  ma- 
terial inducement  to  the  act,  if  that  mistake  resulted  fi'om 
the  misrepresentation  of  the  other  contracting  party,  though 
innocently  made." 

In  Thompson  v.  Lee,  31  Ala.  305,  this  court  quote  with 
approval  from  very  high  authority  the  following  proposi- 
tions :  "  If  confidence  is  reposed,  it  must  be  faitiifuUy  acted 
upon,  and  preserved  from  any  intermixture  oiimposition. 
If  influence  is  acquired,  it  must  be  kept  free  from  the  taint 
of  selfish  interests,  and  oven-eaching  bargains.  *  *  *  The 
relief  (which  in  such  cases  the  court  will  certainly  grant,) 
stands  upon  a  general  principle,  applying  to  aU  the  variety 
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of  relations  in  which  dominion  may  be  oxercised  by  one 
person  over  another." 

5.  Married  women,  as  well  as  minors,  "are  the  peculiar 
objects  of  the  law's  care."  The  very  tli«abilitie«  which  it 
imposes  upon  tliem,  are  impeded  for  their  protection  and 
benefit"— i/ou«/oM  v.  DehaiJt,  43  Ala.  370;  Bibb  v.  Pope, 
ib.  190. 

PECK,  C.  J. — The  a})}M'(ll*,*e,  a  umrried  woman,  through 
her  brother  as  her  agent,  in  18C1  purchased  the  premises 
described  in  appellant's  bill  of  complaint,  lying  in  the 
county  of  Madison,  for  the  sum  of  $1,800,  and  the  same 
was  conveyed  to  her  by  the  name  of  Sarah  A.  Watle,  the 
wife  of  Littleberry  Wade. 

The  appellant  states  in  his  said  bill,  that  in  18G4  he  j)ur- 
chased  said  premises  from  the  appellee  for  the  sum  of 
$2,800,  the  husband  of  the  appellee  being  then  alive,  and 
received  from  her  a  deed  for  the  same,  in  her  own  name, 
her  husband  not  being  a  party  thereto,  and  went  into  the 
possession  of  said  premises,  and  still  has  the  possession 
thereof. 

In  lb()7  the  appellee,  her  husband  then  being  dead,  com- 
menced her  action  under  tlie  Revised  Coile,  in  the  nature 
of  an  action  of  ejectment,  against  the  comj)lainant.  in  the 
circuit  court  of  said  county,  to  recover  the  possession  of 
said  premises ;  thereupon,  in  18(58,  the  said  action  being 
then  pending  and  undetermined,  the  comphiinant  fiUxl  his 
bill  in  the  chancery  court  of  said  county,  to  enjoin  said 
appellee  from  the  further  prosecution  of  her  said  action, 
and  praj-ed  that  she  might  be  decreed  specifically  to  exe- 
cufo  said  contract  of  sale,  and  required  to  convey  said 
premises  to  him,  and  that  the  legal  title  might  be  divested 
out  of  appellee  and  vested  in  complainant,  and  for  general 
relief.  ' 

The  complainant  in  his  bill,  among  other  things,  states 
that  in  1839,  tlie  appellee  and  said  Littleberry  Wade,  in 
contemplation  of  marriage,  made  an  ante-nuptial  agree- 
ment and  settlement,  by  which  all  the  estate  and  property 
of  said  appellee,  with  what  she  might  receive  from  her 
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father's  estate,  was  conveyed  to  her  brother,  Allen  Chris- 
tian, in  trust ;  that  said  property  should  be  held  by  said 
Allen  Christian  for  the  use  and  support  of  said  appellee, 
and  not  for  the  use  and  benefit  of  said  Littleberry  Wade, 
and  if  she  should  die  without  leaving  issue,  the  said  prop- 
erty, both  real  and  personal,  should  belong  to  said  Allen 
Christian  exclusively,  for  his  use  and  benefit;  that  said 
ante-nuptial  agreement  was  executed  under  the  hands  and 
seals  of  all  three  of  said  parties.  That  said  Allen  Chris- 
tian was  dead,  and  complainant  was  unable  to  learn 
whether  any  other  person  had  been  appointed  trustee  in 
his  place.  That  said  appellee  was  permitted  to  have  the 
possession  of  said  trust  property,  and  to  use  and  take  the 
income  and  profits  of  the  same  to  her  own  use.  That  said 
premises  so  purchased  by  her,  were  paid  for  out  of  the  in- 
come and  profits  of  her  separate  estate,  and  complainant 
avers  that  said  appellee  having  so  bought  and  paid  for  said 
premises  with  the  proceeds  of  her  said  separate  estate, 
under  said  marriage  settlement,  she  took  and  held  a  con- 
tract separate  estate  in  said  premises  in  the  same  way  and 
manner,  and  to  the  same  extent,  that  she  held  said  prop- 
erty under  said  marriage  settlement ;  that  she  held  therein, 
and  had  all  the  rights,  and  possessed  all  the  powers,  which 
she  had  in  and  over  the  estate  secured  to  her  by  said  mar- 
riage settlemeUt,  and  had  the  same  right  and  power  to  sell, 
dispose  of  and  convey  the  same,  that  she  had  to  sell  and 
convey  the  property  settled  to  her  separate  use,  &c.,  as 
aforesaidi 

The  bill  further  states  that  complainant  paid  said  $2,800 
for  said  premises  in  Confederate  treasury  notes  ;  that  ap- 
pellee was  willing  to  accept  the  same ;  that  she  declared 
she  had  confidence  in  that  kind  of  money,  and  was  per- 
fectly willing  to  receive  it  in  payment  for  said  land ;  that 
said  Confederate  treasury  notes  were  then  greatly  depreci- 
ated, yet,  depreciated  as  they  were,  $2,800  in  such  notes 
was  a  fuU  and  fair  compensation  for  said  land ;  that  ap- 
pellee said  she  preferred  said  notes  to  any  other  money 
than  gold. 

The  appellee's  deed  for  said  land  to  complainant  is  mead 
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an  exhibit  to  bis  bill,  and  appears  to  have  been  executed 
with  her  mark  and  seal,  and  is  attested  by  Lazarus  H. 
Vann,  J.  P.,  and  acknowledged  before  him.  Said  bill  also 
further  states  that  appellee's  husband,  Littleberry  "Wade, 
was  present  when  said  purchase  was  made,  and  when  said 
deed  was  executed,  and  assented  thereto,  and  also  assented 
to  the  payment  in  Confederate  treasury  notes.  That  com- 
plainant did  not  know  it  was  necessary  for  the  husband  to 
execute  the  said  deed  with  his  wife ;  that  he  beUeved  her 
deed  alone  was  sufficient  to  give  him  a  good  title,  and  he 
did  not  beUeve  that  appellee  or  her  said  husband  knew  it 
was  necessary  that  the  deed  should  be  executed  by  the 
husband  as  well  as  the  wife ;  that  if  he  and  they  ha^l  known 
a  joint  deed  by  husband  ajid  wife  was  necessary,  ho  be- 
lieved they  would  willingly  have  made  such  a  deed. 

The  answer  of  the  appellee  wjis  required  to  be,  and  is 
on  oath,  and  very  fuUy  denies  all  the  alleged  equities  of 
the  bill.  The  following  brief  synopsis  is  ajl  that  is  deemed 
necessary  to  be  stated  for  the  purposes  of  this  opinion : 

It  admits  the  marriage  settlement;  that  the  trustee 
therein  named  had  been  dead  many  years ;  that  several 
successive  trustees  had  been  appointed,  but  that  tlie  last 
one  appointed  died  some  years  before  ;  that  she  had  been 
permitted  to  have  the  possession  of  and  use  of  the  trust 
property,  and  that  the  lands  purchased  and  sold  as  statetl 
to  the  complainant  were  paiJ  for  out  of  the  income  and 
profits  of  the  said  trust  property ;  that  said  lauds  were 
purchased  for  her  by  her  brother,  as  her  agent,  and  the 
deed  was  made  to  her  in  her  own  name.  She  admits  the 
sale  to  complainant,  but  says  it  was  matle  by  her  husband, 
and  not  by  herstdf,  and  that  she  miwilhngly  made  the  dctul 
to  complainant,  by  the  request  of  her  hiLsband,  to  whom 
the  Confederate  treasury-notes  were  paid.  Denies  that 
she  was  willing  the  lamls  sho»il«l  be  sold  for  Confederate 
treasury-notes,  or  fhat  she  said  she  had  confidence  in  that 
kind  of  money,  or  that  sh««  had  rather  have  it  than  any  other 
money  except  gold,  but  alleges  that  comphiiuant  atiid  it  was 
better  than  any  other  moaoy  tliau  gold ;  and  that  com- 
plainant persuaded  her  husband  to  sell  said  lands  for  thivt 
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sort  of  money ;  that  she  and  her  husband  were  old  people, 
her  husband  being  over  eighty  years  old,  and  Uved  by 
themselves,  and  that  at  the  time  of  the  sale  they  had  but 
little  intercourse  with  their  neighbors,  the  country  being 
in  the  possession  of  the  United  States  troops,  and  that  it 
was  dangerous  to  go  much  about ;  that  they  did  not  know 
the  value  of  Confederate  treasury-notes,  but  that  com- 
plainant did,  and,  as  she  believed  and  states,  falsely  repre- 
sented them  to  be  better  than  United  States  currency,  and 
that  when  the  war  closed  would  be  equal  to  gold ;  that 
said  Confederate  currency  was  worthless,  and  was  never 
used,  or  of  any  benefit  to  them  ;  that  she  offers  to  return 
the  same,  and  files  it  in  court  with  her  answer.  Admits 
that  neither  she  nor  her  husband  knew  it  was  necessary 
for  both  of  them  to  sign  said  deed  to  complainant ;  that  if 
they  had,  she  supposes  they  would  have  so  signed  the 
same.  Admits  that  when  she  found  out  that  said  deed  did 
not  convey  her  title  to  said  lands  to  complainant,  as  she 
was  advised  by  counsel  it  did  not,  she  determined,  consid- 
ering the  circumstances,  she  would  recover  said  lands  of 
complainant,  if  she  could.  Insists  that  complainant  is  not 
entitled  to  the  relief  he  asks,  because  she  says  said  pur- 
chase and  deed  were  obtained  by  fraud,  and  that  the  con- 
sideration of  said  deed  is  illegal,  and  said  deed  void,  &g.  ; 
and  demurs  to  said  bill  for  want  of  equity. 

The  complainant  and  appellee  were  examined  as  vdt- 
nesses,  each  in  his  own  behalf,  and  a  large  ntunber  of  other 
witnesses  were  also  examined  by  both  parties.  The  depo- 
sition of  complainant  sustains  the  bUl,  and  that  of  appellee 
sustains  her  answer.  But  Kttle  of  the  evidence  of  the 
other  witnesses  is  pertinent  to  the  case.  One  of  the  wit- 
nesses of  the  complainant,  said  Lazarus  H.  Vann,  says  he 
was  present  when  the  said  deed  was  executed,  but  not 
when  tlfe  contract  of  sale  was  made,  and  that  appellee 
took  the  Confederate  money  without  objection,  and  said 
she  preferred  Confederate  money  to  greenbacks.  Another 
of  complainant's  witnesses  says  he  was  present  at  the  same 
time,  the  witness  Glass,  and  that  appeUee  said  nothing 
about   the   money,  nor    her  preference  for   Confederate 


JANUAKY  TERM,  1872.  463 

Ellett  T.  Wade. 

money  to  greenbacks.  Some  of  the  witnesses  say  Confed- 
erate money  was  nncurrent,  some  that  it  passed  among  the 
people,  some  that  it  was  worth  only  ten  cents  in  the  dol- 
lar, and  others  that  it  was  worthless  and  could  not  be  used ; 
that  it  was  against  the  law  to  pass  it  Complainant  in  his 
e^ddence  testified  that  he  had  pnt  up  six  log  cabins  and 
dug  a  well  upon  the  place,  tlie  whole  of  the  improvements 
being  valued  at  $400.  No  mention  of  these  improvements 
is  made  in  the  bill. 

On  the  hearing,  tlie  chancellor  dismissed  the  complain- 
ant's bill.  He  appeals  to  this  court,  and  assigns  said  de- 
cree dismissing  said  bill  for  error,  and  that  the  chancellor 
erred  in  refusing  to  allow  complainant  compensation  for 
the  improvements  put  upon  the  land,  «fec. 

1.  The  complainant  insists  in  his  bill,  that,  inasmuch  as 
the  land  sold  to  him  by  the  appellee  was  purchased  by  her, 
and  paid  for  with  the  income  and  profits  derived  by  her 
from  tlie  estate  settled  upon  her  by  the  said  ante-nuptial 
agreement,  made  in  1839,  she  held  the  same  as  a  separate 
estate  by  contract,  and  not  under  the  Revised  Code,  and 
that  she  had  in  and  over  the  same  all  the  powers  that  she 
had  in  and  over  the  estate  secured  to  her  by  said  deed  of 
marriage  settlement ;  that  she  had  the  same  power  to  sell, 
dispose  of,  and  convey  the  same,  as  she  had  to  sell  and 
convey  the  property  so  secured  to  her  by  said  ante-nuptial 
deed. 

We  can  not  yield  our  assent  to  tlie  correctness  of  this 
proposition.  This  land  was  purchased  by  appellee  in  1861, 
and  it  was  conveyed  to  her  by  her  name  of  Sarah  A.  Wade, 
wife  of  Littleberry  Wade.  This  land  became  her  separate 
estate  by  force  of  section  2.371  of  the  Revised  Code,  and 
not  by  the  common  law.  This  section  is  in  the  following 
words  :  "  All  proi)erty  of  the  wife,  held  by  hor  prenous  to 
the  marrijige,  or  which  she  may  become  entitled,  *fter  the 
marriage,  in  any  manner,  is  the  separate  estate  of  the  ^ife, 
and  is  not  subject  to  pay  the  debts  of  the  husbajid."  The 
deed,  by  which  tliis  land  was  conveyed  to  the  apixjllee, 
does  not  convey  it  to  her  as  her  separate  estate.  Inde- 
pendent of  said  section  of  the  Revised  Code,  it  would  have 
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belonged  to  her  by  the  common  law,  but  not  as  a  separate 
estate,  and  the  marital  rights  of  the  husband  would  have 
attached  to  it,  as  at  the  common  law.  The  mere  fact  that 
she  paid  for  it  with  money  derived  from  the  income  and 
profits  of  the  separate  estate  settled  upon  her  by  said  ante- 
nuptial deed,  would  not,  in  such  a  case,  have  changed  the 
character  of  her  estate  in  said  lands.  Being  her  separate 
estate,  by  virtue  of  said  section  of  the  B.e\dsed  Code,  it 
vested  in  her  husband  as  her  trustee,  and  could  only  be 
sold  and  conveyed  by  the  joint  deed  of  both,  attested  by 
two  witnesses,  or  acknowledged  before  some  ofl&cer  author- 
ized to  take  the  acknowledgment  of  deeds  and  convey- 
ances of  real  estate.— Eev.  Code,  §§  2372,  2873,  1552. 

The  power  to  sell  and  convey  the  real  estate  of  a  mar- 
ried woman,  held  to  her  separate  use,  whether  by  the  com- 
mon law  or  the  Revised  Code,  is  a  special  statutory  power, 
unless  the  will,  deed,  or  other  instrument  by  which  the 
separate  estate  is  created  otherwise  provides,  and  this 
power  must  be  strictly  complied  with,  as  to  all  matters  that 
are  of  the  essence  or  substance  of  the  power.  Courts  of 
equity  will  rarely  interpose  to  coiTect,  aid,  or  carry  into 
effect  the  defective  execution  of  such  powers.  This  court 
has  held,  that  a  coui-t  of  equity  can  not  reheve  against  the 
defective  execution  of  a  power  created  by  law,  as  distin- 
guished from  a  power  created  by  the  act  of  the  parties. 
McBryde's  Heirs  v.  Wilkinson,  29  Ala.  662 ;  Waddell  v. 
Weaver's  Adrrirs  and  Heirs,  42  Ala.  293.  We  are  not 
willing  to  go  quite  to  this  extent,  though,  as  a  general  prop- 
osition, it  may  be  admitted  to  be  correct ;  yet,  we  think  a 
court  of  equity,  where  its  aid  might  seem  to  be  necessary, 
to  prevent  fraud,  would  stru^le  hard  to  find  an  exception 
to  this  general  rule.  Judge  Story,  in  his  1st  volume  of 
Equity  Jurisprudence,  §  90,  says :  "  But,  in  cases  of  defec- 
tive execution  of  powers,  we  are  carefully  to  distinguish 
between  powers  which  are  created  by  private  parties,  and 
those  which  are  specially  created  by  statute  ;  the  latter  are 
construed  with  more  strictness ;  and  whatever  formalities 
are  required  by  the  statute,  must  be  punctually  complied 
with,  otherwise,  the  defect  can  not  be  helped,  or,  at  least. 
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may  not,  perhaps,  be  helped  in  equity ;  for  courtB  of  equity 
can  not  dispense  with  the  regulations  prescribed  by  stat- 
ute ;  at  least,  where  they  constitute  the  apparent  policy  * 
and  object  of  the  statute." 

Whatever  may  be  said  on  this  subject,  the  case  in  hand 
is  not  one  that  can  be  helped,  aided  or  carried  into  effect, 
It  is  a  case  tliat  does  not  commend  itself  to  the  conscience 
of  the  court.  It  not  only  fails  to  conform,  in  any  respect, 
with  the  requirements  of  the  statute,  but  is  also  repugnant 
to,  and  in  conflict  with,  the  plainest  principles  of  justice 
and  equity.  Real  estate^  worth  eighteen  hundred  dollars, 
was  purcha.sed  for  a  consideration  wholly  inadequate. 
The  currency  received,  if  not  utterly  worthless,  to  say  the 
most  of  it,  was  not  worth  more  than  ten  cents  in  the  dol- 
lar ;  besides,  it  was*a  cuiTency  that  it  was  against  public 
pohcy  to  permit  it  to  be  used  at  all ;  a  currency  that  waa 
not  only  illegal  in  itself,  but  was,  also,  issued  by  a  govern- 
ment in  ojien  rebellion  against  the  United  States ;  a  cur- 
rency issued  to  sustain  a  government  instituted  and  organ- 
ized for  an  unlawful  purpose — the  destruction  and  over- 
throw of  the  legitimate  constitution  and  laws,  both  of  this 
State  and  of  the  United  State?;. 

2.  The  complainant's  case  is  not  bettered  by  treating  it 
as  a  case  for  the  specific  performance  of  a  contract  for  the 
sale  of  said  premises.  Coiu-ts  of  equity  will  not  decree 
the  specific  porfomianco  of  a  contract!  for  the  sale  of  real 
estate,  where  the  contract  is  founded  in  fraud,  uu}^)osition, 
mistake,  undue  advantage,  or  grave  ininajypreJtenMon  \  or, 
where,  fi'om  a  change  of  circumstances,  or  otherwise,  it 
would  be  unconscientious  to  enforce  it. — 1  Story's  Eqiiify, 
§  750.  So,  also,  courts  of  equity  wll  not  decree  a  sjiecific 
perforuiance  of  hard  or  uucons(;ionable  bargains;  or 
where  it  would  protluce  injustice,  or  where  it  would  be 
against  public  jjohcy ;  ami,  generally,  not  in  any  caae 
where  such  a  decree  would  be  inequitable  nmler  nil  the  cir- 
cumMmm'M. — Stoiy's  Eq.  S  769.  On  the  ground,  therefore* 
that  this  sale  to  the  complaiunnt  was  a  hard  and  uncon- 
scionable bargain,  and  under  all  the  circiun stances,  it 
would  be  inequitable  to  decree  its  sin^cific  execution,  aa 
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well  as  on  the  ground  of  public  policy,  tlie  chancellor  prop- 
erly declined  to  decree  its  specific  execution. 

3.  This  is  not  a  case  where  the  bill  should  have  been  re- 
tained for  the  purpose  of  compensation  for  the  improve- 
ments alleged  to  have  been  made  by  the  complainant.  If 
the  land  sold  to  the  complainant  had  been  conveyed  in 
conformity  to  the  Revised  Code,  and  the  appellee  had  filed 
her  bill  to  set  the  sale  aside,  as  obtained  by  fraud,  or  on 
the  ground  that  it  was  a  hard  and  unconscionable  bargain, 
or  other  cause,  then,  if  compensation  was  proper,  the  court 
might  have  required  the  complainant,  seeking  equity,  to  do 
equity.  In  the  case  of  Putnam  v.  Ritchie  (6  Paige  Rep. 
890),  Chancellor  Walwokth  says  :  "  I  have  not  been  able* 
to  find  any  case,  either  in  this  country  or  in  England, 
where  the  court  of  chancery  has  assumed  jurisdiction  to 
give  relief  to  a  complainant,  who  has  made  improvements 
upon  land,  the  legal  title  to  which  was  in  the  defendant, 
where  there  has  been  neither  fraud,  nor  acquiescence  on 
the  part  of  the  latter,  after  he  had  knowledge  of  his  legal 
rights."  Where  a  party,  lawfully  in  possession  under  a 
defective  title,  has  made  permanent  improvements,  benefi- 
cial and  valuable  to  the  true  oioner,  if  relief  is  asked  in 
equity  by  the  true  owner,  he  will  be  compelled  to  allow  for 
such  improvements. — 2  Story's  Eq.  1237,  note  3. 

If  the  complainant  is  entitled  to  compensation  for  im- 
provements in  this  case,  he  can  have  his  remedy  on  the 
trial  of  the  action  at  law,  by  making  the  suggestion  au- 
thorized by  section  2602,  Revised  Code,  and  then  the  ques- 
tion as  to  improvements  can  be  determined  by  the  jary. 
Upon  the  whole  case,  we  think  the  chancellor  committed 
no  error  in  dismissing  the  complainant's  bill.  His  decree 
is,  therefore,  affirmed,  at  the  appellant's  costs. 
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HALL  ET  AL.  V8.  GLOVER. 

[aPPE^  FBOIC  DKCBKX  IN  CHANCKBT  ON   snTUCXSNT  Of  TSI78T  UT&TB.] 

1.  Trustee;  icken  liable  at  /or  decaatavil. — Wberu  a  trustee  applieil  thetruHt 
fuuds  to  the  use  of  au  estate  of  which  be  was  administrator,  and  after- 
wards bought  cotton  of  that  estate,  a  portion  uf  which  he  designed  for 
the  trust,  but  never  set  apart,  and  then  sold  the  cotton  for  Confederate 
bonds,  which  he  also  sold,  and  made  a  partial  settlement  without  any 
reference  to  these  transactions, — Held,  that  on  his  final  settlement  be 

,  was  properly  charged  with  the  amount  of  the  trust  funds  appropriated, 
with  interest,  in  lawful  money. 

Appeal  from  the  Chancery  Court  of  Choctaw. 
Heard  before  Hon.  A.  W.  Dillard. 

The  opinion  states  the  facts. 

Joshua  Morse,  for  appellant. 

Brooks,  Haralson  &  Roy,  and  Glover  &  Coleman,  con- 
tra, cited  43  Ala.  371;  ib.  460;  ib.  489;  42  Ala.  656;  ib. 
410. 

B.  F.  SAFFOLD,  J.— The  appeal  is  taken  from  the  final 
settlement  of  the  appellant's  accounts  as  trustee  of  Lavinia 
A.  Hart,  and  the  objection  is  to  the  refusal  of  the  court  to 
allow  him  a  credit  for  $600. 

From  the  testimony  of  the  api>ellant  himself,  it  is  shown 
tliat  he  used  tlie  funds  of  the  trust  estate  for  the  l)enefit  of 
the  estate  of  Abney,  of  which  ho  was  the  administrator 
He  afterwards  sold  some  cotton  belonging  to  that  estate, 
and  became  the  purchaser.  Of  this  cotton,  he  considered 
that  six  bales  were  paid  for  with  the  trust  funds,  but  he 
had  never  set  them  apart.  In  1863  he  sold  tlie  cotton,  in- 
cluding the  six  bales,  to  the  Confederate  government,  and 
received  payment  in  Confederate  bonds.  AfttTwartls  he 
sokl  the  lx>uds,  but  he  never  reported  any  of  them  aa  the 
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property  of  the  trust  estate  until  after  his  partial  settle- 
ment made  in  1866. 

From  this  statement,  we  think  there  is  no  error  in  the 
decree  of  the  court.  As  the  appellee,  Glover,  has  died 
since  the  submission  of  this  cause,  the  judgment  of  this 
court  wiU  be  entered  as  of  the  term  at  which  it  was  sub- 
mitted for  decision. 

The  decree  is  affirmed. 


ESLAVA  vs.  DePEYSTEE. 

[action  on  promissoHy  note.] 


1.  Action  on  negotiable  note  ;  what  plea  may  he  stricken  out. — A  plea  to  a 
complaint,  by  an  indorsee  against  an  indorser,  on  a  promissory  note 
payable  in  bank,  that  the  note  was  given  for  a  balance  due  on  a  pur- 
chase of  real  estate  made  since  May  1st,  1865,  and  that  a  part  of  the 
purchase  money  was  paid,  is  irrelevant,  and  should  be  stricken  out. 

Appeal  from  Circuit  Court  of  Mobile. 
Tried  before  Hon.  John  Elliott. 

The  cause  of  action  was  a  promissory  note,  dated  May 
13,  1866,  payable  to  the  appellant,  at  the  First  National 
Bank  of  Mobile,  and  due  two  years  after  its  date.  The 
complaint  was  substantially  in  the  form  prescribed  in  an 
action  by  an  indorsee  against  an  indorser.  To  this,  the 
defendant  pleaded  that  the  note  was  given  for  the  balance 
of  the  purchase-money  of  real  estate,  in  this  State,  upon  a 
purchase  made  in  this  State  since  the  1st  of  May,  1865, 
and  that  part  of  the  purchase-money  was  paid.  On  mo- 
tion of  the  plaintiff  this  plea  was  stricken  out,  and  this 
action  of  the  court  is  the  error  assigned. 

J.  Little  Smith,  for  appellant. 
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P.  Hampton,  contra. — The  plea  is  founded  on  the  act  of 
18G«  (Pamph.  Acts,  pp.  134-5). 

1.  It  presents  no  defense  to  the  action.  The  statute 
does  not  pretend  to  have  any  effect  upon  the  recovery  on 
notes  given  in  purchase  of  land ;  it  has  no  influence  upon 
the  amount  for  which  judgment  in  such  case  shall  l>e  ren- 
dered. In  truth,  the  act  (see  §  4)  contemplates  judgment 
being  rendered  for  the  whole  amount  due  on  the  contract, 
and  is  directory  to  the  sheriff  as  to  the  amount  which  he 
may  annually  collect  upon  the  execution  in  such  case,  to- 
wit,  one-fourth  of  the  principal  and  interest  found  to  be 
due  ;  but  this  is  not  matter  of  plea. 

2.  The  plea  was  frivolous,  and  jiroperly  stricken  out  by 
the  court.— 30  Ala.  562,  572 ;  39  Ala.  96. 

3.  Every  intendment  will  be  made  in  favor  of  the  niling 
of  the  court  below.  It  may  be  that  the  plea  was  not  filed 
in  time,  or  that  some  other  rule  had  been  violated,  and  for 
that  reason  stricken  out  by  the  court. — Revised  Code, 
§§2662-3;  38  Ala.  506. 

4.  At  most,  it  was  error  without  injury,  even  if  the  ob- 
jection should  have  been  taken  by  a  demurrer.  The  de- 
fense, if  any,  was  presented  by  the  plea  of  the  general 
issue.— 35  Ala.  361 ;  32  Ala.  536;  38  Ala.  291. 

6.  The  plea  was  worthless,  because  the  aot  on  which  it 
was  founded  is  unconstitutional ;  it  impairs  the  obligation 
of  the  contract.  The  record  shows  that  the  note  sued  on 
was  made  15tli  May,  1866,  and  was  payable  t>*'o  yeara  after 
the  date  thereof,  to-wit,  15-18th  May,  18()8,  and  jiayablo  at 
bank.  Yet  the  a<!t,  which  was  made  after  the  maturity  of 
the  note,  to-wit,  on  the  12th  of  August,  1868,  declares  the 
holder  of  such  note  .shall  not  collect  his  debt,  jis  contracted 
to  pay,  but  only  at  the  rate  of  2")  i^ercent  per  annum,  and 
so  extend  the  time  of  payment  four  years  beyond  the  time 
contnicted  for. —  Weaver  v.  /xi/W/'i/,  43  Ala.  224 ;  1  How. 
311 ;  2  ib.  612;  3  ib.  716 ;  24  ib.  461 ;  2  Wall.  10. 

B.  F.  SAFFOLD,  J.— The  ph'u  is  founded  \\\>^n\  a  pro- 
vision of  an  act  "  to  regulate  judicial  proceedings  in  ccrtiiin 
cases,"  approved  August  12,  1868.    This  act  authorizes  a 
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stay  of  execution  in  favor  of  purchasers  of  land  since  May 
1st,  1865,  under  certain  circumstances.  Even  if  it  were 
not  unconstitutional — about  which  there  is  no  necessity  for 
an  expression  of  opinion— it  has  no  reference  to  the  rendi- 
tion of  judgment  in  the  cases  to  which  it  was  intended  to 
apply.  The  plea  was  properly  stricken  out  as  irrelevant. 
Eev.  Code,  §  2630. 

The  judgment  is  affirmed. 


BLACKWELL  vs.  HAMILTON. 

[action  on  pkomissory  note.] 

1.  Sealed  instrumen  t;  what  is  not.  —  A  promissory  note  containing  only  the 
word  "  seal,"  surrounded  by  a  scroll,  appended  to  the  signature  of  the 
maker,  is  not  a  sealed  instrument. 

2.  Witness;  what  may  be  permitted  to  state- — The  reason,  whether  good 
or  bad,  for  the  positive  knowledge  expressed  by  a  witness  of  a  fact 
about  which  he  is  examined,  may  be  stated  by  him,  as  it  only  affects 
the  credibility  of  his  testimony. 

3.  Mndence  ;  what  irrelevant  in  suit  on  promissory  note  on  issue  as  to  date 
of  execution. — In  a  suit  on  a  promissory  note,  the  issue  being  whether 
it  was  executed  on  Sunday  or  not,  evidence  that  the  plaintiff,  the 
payee,  was  the  superintendent  of  a  sabbath-school,  which  he  invaria- 
bly attended,  unless  "he  was  sick  or  absent  from  home,  is  not  admis- 
sible. 

4.  Evidence,  illegal  and  irrelevant ;  admission  of ,  when  is  error  tvithout  in- 
jury. — Where  evidence  irrelevant  or  illegal  is  simply  redundant  or  super- 
fluous, the  judgment  being  fully  sustained  without  it,  its  admission  is 
error  without  injury. 

Appeal  from  the  Circuit  Court  of  Madison. 
Tried  before  Hon.  W.  J.  Haealson. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Walker  &  Brickell,  for  appellant. 

Cabaniss  &  Ward,  contra. — The  instrument  sued  on  was 
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B  promissory  note,  and  not  a  bond. — Maoris  Admr  v. 
Leseur  ami  Wife,  18  Ala.  606;  Carter  dc  Carter  v.  Penn, 
4  Ala.  140. 

Hamilton's  business  habits  would  have  enabled  him  to 
prove  that  the  transaction  occurred  on  some  otiier  day 
than  Sunday,  if  ho  had  no  recollection  of  the  fact. — Green- 
leaf,  §§  436^7;  Starkey,  §  175;  FdkiCs  Heirs  v.  Base, 
3  McLean,  332  ;  Carstm  v.  The  Bank  of  Alabama,  4  Ala. 
148.  They  are  admissible,  therefore,  to  corroborate  his 
recollection. 

If  there  was  any  error  in  the  admission  of  the  evidence 
objected  to  by  appellant,  it  was  error  without  injury  to 
him. 

The  record  contains  all  his  testimony,  and  the  appellee's 
cause  of  action  was  proved  without  the  evidence  objected 
to.    It  was,  therefore,  superfluous. 

B.  F.  SAFFOLD,  J.— The  complaint  was  a  special  count 
on  a  promissoi-y  note  made  by  the  defendants,  on  tlie  18th 
of  September,  1862.  There  was  a  verdict  and  judgment  for 
the  plaintiff.  During  the  progress  of  the  cause,  the  suit 
was  abated  by  death,  &c.,  except  as  U>  Blackwell.  The 
plaintiff'  offered  in  evidence  as  the  foundation  of  his  ac- 
tion, a  writing  as  follows  : 

$2,500.  Triaua,  Ala.,  18th  Sept.,  1862.  On  or  before 
the  first  day  of  January,  eighteen  hundred  and  sixty-four, 
we,  or  either  of  us,  promise  to  pay  to  Alexander  Hamil- 
ton, or  order,  the  sum  of  tw(>nty-tive  hundred  dollars  in 
gold,  or  its  equivalent,  for  value  received  of  him.  The 
above  note  to  draw  interest  at  the  rate  of  eight  per  cent 
per  annum  from  date. 

(Signed,)  "Geo.  Wilkinson,       [seal.] 

"J.  H.  Joker,  [seal.] 

"  W.  H.  BlACKWELL,      I  SEAL.)** 

The  defendants  objected,  on  the  ground  that,  l>eing  a 
sealed  instrument,  it  did  not  conform  to  the  complaint 
This  objection  was  overruled. 

A  promissory  note  may  l>e  under  seal. — Chit  on  Bills, 
p.  190  ;  Story  on  Bills  of  Exc.  §  62.    A  writing  is  not  made 
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a  sealed  instrument  by  annexing  to  the  signature  of  the 
maker  the  word  "  seal,"  enclosed  in  a  scroll. — Carter  v. 
Fenn,  4  Ala.  110  ;  Moore's  Adrnr  v.  Leseur,  18  Ala.  606? 
Our  statute  dispenses  with  a  seal,  and  makes  a  writing  a 
sealed  instrument  when  it  imports  on  its  face  to  be  such. 
Bev.  Code,  §  1585.  The  instrument  above  set  out  not  only 
purports,  but  declares  itself,  to  be  a  note.  There  was  no 
error  in  its  admission. 

The  defendant  Blackwell  pleaded  that  the  said  note  was 
executed  on  Sunday.  On  this  issue  the  court  allowed  a 
witness  for  the  plaintiff,  in  reply  to  a  question  why  she  re- 
membe]-ed  whether  a  certain  visit  of  the  defendants  to  the 
j)laintiff  was  made  on  Sunday  or  not,  to  say  that  the  plain- 
tiff's wife  came  to  her  house  on  the  day  of  the  visit  much 
distressed,  and  crying  about  the  purpose  of  the  visit.  An- 
other witness  for  the  plaintiff,  in  reply  to  the  same  ques- 
tion, was  allowed  to  say  that  her  ailnt,  the  plaintiff's  Avife, 
*'very  earnestly  opposed  her  husband  in  letting  Wilkinson 
have  the  gold,"  and  that  her  aunt's  opposition  to  letting 
the  gold  go  had  impressed  the  whole  affair  on  her  mind. 
This  testimony  was  objected  to  by  the  defendant  as  irrele- 
vant. We  do  not  so  consider  it.  The  time  of  the  visit 
had  become  important,  and  both  of  these  witnesses  testi- 
fied emphatically  that  it  was  not  Sunday.  Any  reason  for 
the  positive  knowledge  they  expressed,  whether  good  or 
bad,  could  only  affect  the  credibility  of  their  evidence. 

The  plaintiff,  as  a  witness  in  his  own  behalf,  was  permit- 
ted to  testify  that  during  the  year  1862,  and  for  several 
years  before,  he  was  superintendent  of  a  sabbath-school, 
and  that  he  attended  the  school  with  great  regularity  every 
Sunday,  never  having  been  absent,  unless  he  was  sick  or 
not  at  home,  which  was  seldom  the  case.  This  was  ob- 
jected to  as  irrelevant.  We  see  no  other  purpose  of  this 
testimony  than  to  show  that  the  religious  and  moral  con- 
victions of  the  plaintiff  would  restrain  him  from  violating 
the  Sabbath,  and  that  it  was  not  his  habit  to  do  so.  He 
has  the  benefit  of  the  presumption  that  he  would  not  ac- 
cept a  void  note.  That  the  note  was  made  on  Sunday, 
must  be  proved. 
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In  civil  cases,  evidence  of  character  is  not  admitted,  un- 
less the  nature  of  the  action  involves  the  general  charac- 
^r  of  a  party,  or  goes  tlirectly  to  afifect  it.  It  is  not  suffi- 
cient that  it  is  involved  by  plea  only. — Greenl.  on  Ev.  vol. 
1,  $§  54,  55.  If  the  plaintiff  may  present  his  usual  man- 
ner of  Hpending  the  Sabbatli  as  proof  that  he  did  not,  in  a 
particular  instance,  desecrate  it,  the  defendant  must  be 
permitted  to  combat  that  evidence  by  such  testimony  as  he 
can  adduce  in  opposition.  Thus,  the  simple  fact  of  the 
day  on  which  a  promissoiy  note  was  executed  would  in- 
volve an  interminable  examination  into  the  private  life  of 
an  individual  to  the  detriment  of  society. 

Such  an  inquiry  is  not  within  that  rule  of  evidence  which 
admits  the  conviction  of  a  witness  that  a  certain  fact  trans- 
pired, though  he  has  no  recollection  of  it,  because  of  some- 
thing else  dependent  on  or  connected  with  it  which  he 
knows,  as  in  the  case  of  Fdlet  v.  Rose  (3  McLean,  332),  where 
a  witness  who  took  the  acknowledgment  of  a  deed  was  al- 
lowed to  testify,  that,  from  his  uniform  practice  in  taking 
acknowledgments,  he  could  not  have  taken  it  hatl  no  seal 
been  attached  to  the  instrument,  as  his  reason  for  saying 
with  great  confidence  that  the  instrumeht  was  sealed.  In 
this  case,  the  evidence  partakes  too  much  of  an  uiquiry 
into  general  character  to  be  admissible. 

The  testimony  of  the  witness  Arnett  is  not  subject  to  the 
objection  male  to  it.  He  had  stated,  on  his  direct  exam- 
ination, that  the  note  was  signed  on  Saturday,  and  that  he 
saw  defendant  at  Hamilton's  house  on  that  day  on  witness' 
return  from  fishing.  Witness  was  allowed  to  state,  on 
cross-examination,  against  objection  of  defendant,  that 
upon  the  occasion  spoken  of,  when  he  examined  the  note 
upon  entering  the  house,  he  found  plaintiff  engaged  in 
counting  and  putting  away  the  balance  of  his  gold.  The 
time  when  he  saw  the  ])lHiiitiff  putting  away  his  gold  was 
immediately  after  the  defendant's  visit  to  him  on  Satur- 
day. The  incident  is  confirmatory  of  all  the  evidence 
tending  to  show  that  the  note  was  not  executed  on  Sun- 
day.   Plaintiff*  had  testified  that  after  lending  Wilkinson 

31 
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the  money  he  had  some  $500  left,  which  was  on  his  table 
when  Wilkinson  and  Blackwell  left. 

Notwithstanding  the  error  above  mentioned,  the  judg- 
ment is  fully  sustained  by  other  legitimate  evidence. 
There  is  no  conflict  in  the  testimony  that  the  note  was 
signed  by  Blackwell  at  the  plaintiff's  house,  and  there  de- 
livered, and  that  this  was  the  only  occasion  on  which 
Blackwell  and  Wilkinson  were  there  together.  Four  wit- 
nesses say  this  visit  was  not  made  on  Sunday,  two  say  it 
was,  and  Wilkinson  says  the  note  was  signed  by  Blackwell 
and  delivered  to  the  plaintiff  on  the  same  Sunday,  but  he 
can  not  assert  positively  that  it  was  deHvered  on  Sunday. 
Where  evidence  irrelevant  or  illegal  is  admitted,  which  is 
simply  redundant  or  superfluous,  the  party's  case  being 
made  out  without  it,  it  is  error  without  injury. — Frierson 
V.  Friersm,  21  Ala.  549  ;  K^jle  v.  Mays,  22  Ala.  692. 

The  judgment  is  affirmed. 

Note  by  Reporter. — At  a  subsequent  day  of  the  term, 
appellant's  counsel,  Messrs.  Walker  &  Brickell,  applied  for 
a  rehearing.  The  argument  in  support  of  the  application 
admitted  the  coiTectness  of  the  opinion  in  aU  the  other 
points,  except  as  to  the  effect  of  the  admission  of  plain- 
tiff's evidence,  which  was  objected  to ;  and  on  account  of 
this  admission  a  reversal  was  claimed.  The  argument 
was,  in  substance,  as  foUows : 

On  the  question  of  fact,  as  to  when  the  note  was  execu- 
ted, the  evidence  was  in  direct  conflict,  requiring  the  jury 
to  pass  on  the  credibility  of  the  witnesses  to  determine  on 
which  of  the  witnesses  they  could  place  the  greatest  reli- 
ance. The  appellee,  to  induce  the  jury  to  accord  gi'eater 
credibility  to  his  own  evidence,  to  strengthen  and  corrobo- 
rate that  evidence,  is  permitted  to  prove  that  during  the 
year  in  which  the  note  was  executed,  and  for  several  years 
prior  thereto,  he  was  superintendent  of  a  sabbath-school, 
regular  in  the  discharge  of  his  duties,  &c. ;  thus,  putting 
in  e-\ddence  the  manner  in  which  he  spent  his  sabbaths,  to 
impart  greater  strength  to  his  evidence,  which  was  in  di- 
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rect  conflict  with  two  other  witnesses  of  eqaal  opportuni- 
ties of  knowing  the  facts  to  which  tliey  testified,  and,  so 
far  as  the  record  discloses,  of  equal  credibility.  This  evi- 
dence the  court  decided  was  irrelevant  and  inadmissible, 
but  hokls  that  it  was  redundant  and  superfluous,  and  its 
admission,  therefore,  error  without  injury.  We  do  not 
deny  that  the  admission  of  redundant,  superfluous  evi- 
dence is  not  an  error,  for  which  a  judgment  will  be  re- 
versed ;  but  we  respectfully  submit  that  this  evidence  is 
not  of  that  character.  Evidence  having  a  tendency  to  in- 
fluence the  jury  in  the  determination  of  any  material  ques- 
tion of  fact,  which  is  controverted,  and  upon  which  the 
evidence  is  conflicting,  can  never  by  a  court  be  deemed  re- 
dundant or  superfluous.  The  court  could  not  deem  it  such 
without  weighing  the  evidence,  which  is  the  exclusive 
province  of  the  jury.  The  evidence  which  has  been 
deemed  by  this  court  redundant  and  superfluous,  and  for 
the  admission  of  which,  when  illegal,  has  declined  to  re- 
verse, has  been  evidence  of  an  immaterial  fact,  or  evidence 
not  having  a  tendency  to  influence  the  jury  in  the  deter- 
mination of  a  fact  material,  or  additional  evidence  of  a 
fact,  of  which  there  was  conclusive  evidence.  Tlie  cases 
in  which  illegal  evidence  has  been  deemed  merely  super- 
fluous and  redundant,  and  its  admission  not  a  reversible 
error,  are  :  8  Ala.  725 ;  20  Ala.  112  ;  22  Alft.  209  ;  22  Ala. 
092 ;  32  Ala.  353 ;  36  Ala.  85  ;  37  Ala.  185  ;  41  Ala.  283. 
An  examination  of  these  cases  will  show  that  we  have 
stated  correctly  the  extent  of  the  rule. 

In  no  one  of  these  cases  was  the  evidence  deemed  re- 
dundant, calculated  to  influence  the  jury  in  the  determina- 
tion of  any  material  controverttKl  fact.  If  the  evidence 
objected  to  referred  to  a  material  fact,  it  was  a  fact  either 
not  controverted,  or  which  was,  without  such  evidence, 
conclusively  proved.  Fant  v.  Cnfhcfirt,  Sealutry  v.  Sfeio- 
art  (&  Easton,  and  Brnjiiton  v.  <&'»r/w,  are  all  cases  in  which 
the  objectionable  evidence  referred  to  immaterial  facts, 
and  could  exert  no  influence  in  the  determination  of  the 
material  fact.  In  Fant  v.  Cuthrart,  the  material  fact,  and 
the  only  fact  to  be  proved,  was  the  defendant's  promise, 
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after  he  attained  majority,  to  pay  the  bill  single.  The 
form  of  the  pleading  was  an  admission  of  the  sufficiency 
of  its  consideration.  The  plaintiff  having  giyen  evidence 
tending  to  estabhsh  the  subsequent  promise,  other  evi- 
dence, though  illegal,  of  the  sufficiency  of  the  considera- 
tion, was  redundant,  having  no  relevancy  to  the  material 
fact,  and  no  tendency  to  influence  the  jury  in  determining 
that  fact.  But  if  the  evidence  had  referred  to  the  fact  of 
the  promise,  and  could  have  influenced  the  jury  in  deter- 
mining that  question,  it  would  not  have  been  deemed  re- 
dundant. Evidence  offered  and  admitted  of  a  material 
fact  is  never  redundant.  Such  evidence,  if  illegal,  and 
duly  objected  to,  can  never  be  admitted  without  error.  In 
Seahury  v.  Stewart  &  Jbaston,  the  evidence  offered  was  to 
repel  the  existence  of  an  outstanding  title  in  a  stranger. 
The  existence  of  that  title  did  not  prejudice  the  plaintiff's 
right  of  recovery.  Evidence  to  repel  its  existence  was, 
therefore,  evidence  the  plaintiff  was  not  bound  to  offer. 
The  same  thing  is  true  of  Sims  v.  Boynion.  Of  Jemison 
&  Sloan  V.  Veering,  it  is  only  necessary  to  say,  the  fact  to 
which  the  evidence  referred  had  been  established  by  other 
"  admissible  and  uncontroverted  evidence,"  and  other  evi- 
dence could,  therefore,  be  nothing  else  than  redundant. 
The  other  cases,  except  Bishop  v.  Blair,  were  all  cases  in 
which  the  fact  to  be  proved  was  proved  by  conclusive  evi- 
dence, independent  of  the  evidence  objected  to.  In 
Bishop  V.  Blair,  the  fact  sought  to  be  proved  by  the  ob- 
jectionable evidence  had  been  proved  by  the  plaintiff. 
Hence,  the  objectionable  evidence  offered  by  the  defend- 
ant was  imnecessary. 

The  difference  between  these  cases  and  the  case  under 
consideration,  will  be  apparent  on  an  examination  of  the 
record.  The  question  was,  when  was  this  note  executed? 
Was  it  executed  on  Sunday?  On  this  question,  the  onus 
of  proof  was  on  the  appellant,  the  note  not  bearing  date 
on  Sunday.  The  appellant  offered  direct  evidence,  and 
evidence  having  a  tendency  to  prove  this  note  was  made 
on  Sunday.  This  cast  on  the  appellee  the  duty  of  rebut- 
ting that  evidence  to  the  satisfaction  of  the  jury.     And  no 
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evideuce  which  has  a  tendency  to  influence  the  jury  in  de- 
termining this  fact,  can  "be  considered  redundant  We 
know  tlio  court  did  not  intend  to  say  that  without  the  ob- 
jectionable evidence,  the  appellee  had  successfully  and 
satisfactorily  rebutted  the  evidence  oflFered  by  the  appel- 
lant. That,  the  court  could  not  say,  without  assuming  to 
pass  on  tlie  weight  of  the  evidence,  and  the  degree  of 
credibility  which  could  be  accorded  to  the  oppotdng  wit- 
nesses. This  would  be  to  assume  tlie  province  of  the  jury. 
Unless  the  court  can  afHrm  that  the  appellee,  indei^eudent 
of,  and  without  the  objectionable  evidence,  had  repelled 
the  evidence  of  appellant,  the  court  will  not  declare  that 
evidence  redundant.  That  it  was  irrelevant  to  the  fact  to 
be  proved,  and  should  have  exerted  no  influence  in  the 
determination  of  that  fact,  does  not  make  it  redundant, 
but  renders  it  obnoxious  to  the  objection  which  was  inter- 
posed. 

While  this  court  has  rigidly  adhered  to  the  rule,  that 
error  without  injury  will  not  work  a  reversal,  it  has  also 
adhered  rigidly  to  the  rule,  that  error  raised  the  presump- 
tion of  injury,  and  unless  the  record  clearly  rebuts  that 
presumption,  must  reverse  the  judgment. — See  authorities 
collected  in  Shep.  Dig.  §§  82,  83,  568. 

Time  and  again  the  court  has  announced  that  the  admis- 
sion of  irrelevant  evidence  will  reverse,  unless  the  record 
clearly  sliows  that  no  injury  could  have  resulted  from  it. 
**  It  is  not  enough  that  tlie  court  is  not  able  to  discover  in- 
jury ;  it  must  see,  and  see  clearly,  that  none  could  have 
resulted." — Fricrson  v.  Fricrmn,  21  Ala.  549;  Jiilh'rry  v. 
MolAey,  ib.  277 ;  Cox's  Adirir  v.  Mc Kinney,  32  Ala.  461 ; 
Stddds  (fc  Wailcer  v.  Henry  dt  Mott,  31  Ala.  63 ;  litiforti  v. 
Oerald,  36  Ala.  265 ;  SmUhernuin  v.  State,  40  Ala.  356.  To 
these  citations  others  could  he  added,  aflirming  the  same 
rule.  The  court  has  never  doclartHl  that  the  admission  of 
such  evidence  would  not  work  a  reversal,  unless  the  record 
disclosed  aflirraatively  other  admissible,  oncontroverted 
evidence,  entitling  the  party  offering  the  evidence  to  the 
verdict  and  judgment  he  has  obtained.  It  has  never  so 
declared  when  the  evidence  was  conflicting,  and  depended 
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on  the  credibility  tlie  jury  would  attach  to  opposing  wit- 
nesses, and  the  weight  they  would  give  their  respective 
testimony.  Can  this  court  affirm  that  the  record  clearly 
discloi^s  that  this  objectionable  evidence  had  no  weight  in 
inclining  the  jury  to  render  a  verdict  in  favor  of  the  ap- 
pellee ?  Can  the  court  affirm  it  did  not  turn  the  scale  in 
his  favor?  The  court  may  see  and  affirm  that  it  should 
not  have  any  weight  in  determining  the  fact ;  that  renders 
it  irrelevant ;  but  the  court  can  not  see  that  it  had  none, 
and  not  seeing  it,  the  presumption  of  injury  from  error 
must  prevail,  and  entitle  appellant  to  a  reversal. 

To  this  application  the  following  response  was  made : 

B.  F.  SAFFOLD,  J. — We  are  asked  to  re-hear  this  case 
on  the  ground  that  the  evidence  respecting  the  manner  in 
which  the  plaintiff  was  accustomed  to  spend  the  Sabbath 
day,  was  not  supei-fluous  or  redundant,  but  was  calculated 
to  mislead  the  jury.  I  do  not  know  that  any  precise  rule 
can  be  made  applicable  to  the  subject.  Of  course,  when 
conclusive  evidence  of  any  fact  had  already  been  given, 
any  more  of  a  cumulative  character  would  be  superfluous. 
On  the  other  hand,  a  mere  preponderance  of  testimony, 
after  the  exclusion  of  illegal  testimony  on  the  side  prevail- 
ing, would  not  authorize  this  court  to  affiiin  the  judgment 
of  a  jury  court.  But  if  the  testimony  in  favor  of  the  judg- 
ment was  such  that,  after  the  illegal  evidence  was  ab- 
stracted, a  contrary  verdict  ought  to  be  set  aside,  and  a 
new  trial  granted,  might  we  not  affirm  ?  If  not,  ought  m- e 
not  to  do  so  in  a  case  where  the  evidence  in  favor  of  the 
judgment  was  very  strong,  after  the  withdrawal  of  what 
was  illegal,  and  the  opposing  evidence  was  weak  and  insig- 
nificant? Fant  V.  Cafhcart,  8  Ala.  725,  and  Jemison  dt 
Sloan  V.  Bearing ,  41  Ala,  283,  are  cases  governed  by  the 
last  proposition. 

In  this  case,  the  illegal  evidence  admitted  is  of  so  shght 
and  vague  a  character,  and  the  preponderance  of  the  other 
testimony  is  so  decidedly  in  favor  of  the  judgment,  that  we 
feel  constrained  not  to  reverse. 

A  re-hearing  is  denied. 
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TOWNSEND  vs.  JONES  et  al. 

[DETINOC  TO  BBOOTBB  MCI.E1I.] 

Debl  of  another  ;  promise  to  OHswer  for  ;  what  U.—i.  gave  a  mortgaf{«  to 
T.  on  two  lualea  and  bin  crop  of  cotton,  to  seeare  the  payment  of  $500. 
He  was  indebted  to  him  aboat  the  same  amount  in  addition.  He  and 
T.  disputing  about  the  debt  to  which  the  cott<m  should  be  applied.  D. 
proposed  to  give  his  note  to  T.  for  the  unsecured  debt,  and  take  a 
mortgage  on  the  mules  for  his  reimbursement,  the  existing  mortgage 
to  be  satisfied  with  the  cotton,  and  J.  to  join  with  him  in  renting  land 
from  T.  for  the  next  year.  T.,  iu  pursuance  of  the  agreement,  re- 
oeived  the  cotton  in  satisfaction  of  bis  mortgage,  and  J.,  after  promis- 
ing to  execute  the  agreement  on  a  subsequent  day,  and  obtaining  the 
credit  on  his  mortgage  debt,  refused  to  consummate  it.  He  insisted 
all  the  time  that  bis  payment  should  be  so  appropriated. — Heid,  that 
the  agreement  was  void,  because  not  in  writing,  and  that  J.  bad  tb« 
right  to  apply  his  payment  as  he  preferred. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunningham. 

The  appellees  sued  to  recover  two  mules  which  wore  in 
the  possession  of  the  appellant. 

The  plaintiffs  were  the  tenants  of  the  defendant  during 
the  year  18G9,  and  were  indebted  to  him  1500  for  tlie  pur- 
chase of  the  mules,  and  about  the  same  amount  for  ad- 
yances  made  to  procure  supplies  for  the  year.  The  pur- 
chase-money for  the  mules  was  secured  by  a  mortgage  on 
them,  and  also  on  the  crop  to  be  raised  by  the  plaintiffs  in 
that  year.  The  advances  were  unsecured,  except  by  a 
verbal  agreement  to  that  effect,  which  was  controverted. 

Towards  the  close  of  the  year,  the  parties  met  at  the 
store  of  Dreyfus,  in  Montgomery,  when  a  dispute  arose 
between  them  about  the  disi)osition  of  five  bales  of  cotton 
which  the  plaintiffs  had  with  them.  The  defendant  in- 
sisted that  tile  proceeds  of  their  sale  should  be  credited  on 
his  account  for  the  advances,  while  the  others  claimed  that 
the  credit  must  be  given  on  the  mortgage  debt    Dreyfus 
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then  proposed  that  he  and  the  plaintiffs  shonld  rent  land 
from  the  defendant  for  the  next  year,  1870,  he  should  give 
his  note  to  the  defendant  for  the  amount  of  the  advances, 
and  take  a  mortgage  on  the  mules,  the  existing  mortgage 
on  them  to  be  satisfied  with  the  proceeds  of  the  cotton. 
This  proposition  was  assented  to  by  all  of  the  parties. 
But  a  future  day  being  appointed  to  consummate  tho 
agreement,  the  plaintiffs  refused  to  do  so. 

They,  however,  obtained  from  the  defendant  a  receipt 
for  $500,  expressed  to  be  in  satisfaction  of  the  mortgage. 
He  says  it  was  given  in  pursuance  of  the  agreement. 
They  say  it  was  not.  After  the  agreement  was  abandoned, 
the  defendant  went  upon  the  premises  of  the  plaintiffs  and 
took  the  mules. 

The  court  charged  the  jury,  at  the  instance  of  the  plain- 
tiffs, that  a  mortgage  of  mules  may  be  .satisfied  verbally ; 
that  a  debtor  has  the  right  to  direct  on  which  of  two  debts 
his  payment  shall  be  credited ;  that  a  promise  to  answer 
for  the  debt  of  another  is  void,  unless  in  writing,  express- 
ing the  consideration,  and  subscribed  by  the  party  to  be 
charged  ;  that  if  Dreyfus  promised  verbally  only  to  assume 
the  debt  of  Jones,  ah-eady  contracted,  the  promise  was 
void.  The  possession  by  the  mortgagor  of  a  note  secured 
by  mortgage,  is  prima-fade  evidence  of  the  satisfaction  of 
the  mortgage,  and  the  payment  of  the  note  is  a  satisfac- 
tion. If,  at  the  time  of  the  supposed  verbal  agreement  be- 
tween the  parties  and  Dreyfus,  the  plaintiffs  paid  the  de- 
fendant a  sufficient  sum  of  money  to  extinguish  the  mort- 
gage debt,  with  directions  to  apply  it  to  that  debt,  the 
mortgage  was  discharged;  that  if  the  plaintiffs  owed  the 
defendant  in  addition  to  the  mortgage  debt,  and  paid  him 
money  intending  to  satisfy  the  mortgage  debt,  and  the  de- 
fendant took  the  money  with  a  knowledge  of  the  intention 
of  the  debtors,  and  at  the  time  of  the  payment,  as  a  part 
of  the  transaction,  the  plaintiffs  agreed  to  secure  the  other 
debt  by  a  note  of  a  third  person,  or  other-svise,  the  subse- 
quent breach  of  this  agreement  by  the  plaintiffs  would  not 
give  validity  to  the  mortgage  satisfied  by  the  payment  of 
the  debt  it  was  intended  to  secure. 
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The  defendant  appeals,  and  assigns  the  chaise  as  error. 

Stone,  Clopton  <fe  Cianton,  and  Judge  &  Holtzciaw. 
for  appellant. 
Watts  <fe  Troy,  contra. 

B.  F.  SAFFOLD,  J. — We  see  no  error  in  the  charge 
given.  The  agreement  proposed  by  Dre3rfu8  was  not  exe- 
cuted. The  defendant  acquired  no  right  against  Dreyfus, 
nor  did  the  latter  obtain  any  against  the  plaintiffs.  The 
defendant's  consent,  under  the  sup{)osition  of  the  charge, 
was  not  necessary  to  a  credit  of  the  payment  received  by 
him  on  the  mortgage  debt.  If  he  had  a  superior  claim  to 
appropriate  tlie  payment  to  his  other  debt  he  ought  to 
have  propounded  it. 

The  judgment  is  affirmed. 


RTVES  V8.  FLINN  et  al. 


[BILL  IN  KQCITt  AGAINST  SOBCTOCS  07  DKOBASSD  ADXIMISTBATOB  TO  TBAimrXK 
ITNAL  SISrTLBliEMT  Or  AOStllUSTBATION  IM  CHAMCKBT  OOU&T.] 

1.  SUitHte  of  UmitatioHH  ;  when  bfyint  to  run.— The  statute  of  limitatiotiH 
of  Hix  yenrH  iu  fftvor  of  the  Huretics  of  cxocotors,  admiuiatratora  and 
giiardiaDH,  (Rev.  Code,  §  W901,)  begins  to  run  from  the  date  of  the  final 
settlement  of  the  trnst. 

2.  (ftHrral  (juardiaH,  appearance  by  frtr  minor;  rfffct  <i^.— The  general 
gnardiun  of  a  minor  may  appear  and  repreavnt  him  nn  the  final  ■•tU*> 
mcut  of  the  successiun  by  the  administrator,  and  such  appearano* 
cures  the  want  of  notice. 

Appeal  from  Chancery  Court  of  Montgomery. 
Heard  before  Hon.  Adam  C.  Feldeb* 

This  was  a  l>ill  in  equity,  filed  by  the  appellant,  as  heir- 
at-law  and  distributee  of  the  estate  of  Mary  A.  Rives,  de 
cea.sed,   against  the  sureties  of   her  administrator,  and 
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against  one  Flinn,  administrator  of  Bozeman,  wlio  had 
administered  upon  said  Eives'  estate,  praying  that  Boze- 
man *s  administration  be  finally  settled  in  the  chancery 
court,  and  that  on  such  settlement  decree  be  rendered  in 
favor  of  complainant  for  his  proper  distributive  share  of 
said  estate. 

It  appears  from  the  bill,  which  was  filed  October  6, 1870, 
that  about  the  10th  of  September,  1857,  Bozeman  was  ap- 
pointed by  the  probate  court  of  Montgomery  county,  ad- 
ministrator of  the  estate  of  Mary  A.  Rives,  who  had  died 
intestate  in  the  State  of  Texas,  lea\ing  some  estate  in 
Montgomery  county,  but  by  far  the  larger  portion  in  the 
State  of  Texas ;  that  said  estate  owed  no  debts ;  that  from 
time  to  time  the  estate  in  Texas  was  converted  into  money, 
and  came  into  the  hands  of  the  administrator  here,  who 
duly  qualified  and  administered  upon  said  estate,  and  re- 
duced the  assets  thereof  into  money  in  the  year  1857.  In 
1859  Bozeman  filed  his  accounts  and  vouchers  for  a  final 
settlement.  Due  notice  and  publication  was  given  of  this 
settlement,  and  the  court  appointed  one  John  M.  Shields 
guardian  ad  litem  for  complainant,  who  was  then  a  minor 
under  eighteen  years  of  age,  but  who  became  of  age  on 
the  19th  of  March,  1862.  Shields  never  acted  as  such 
guardian,  nor  appeared  in  any  manner  at  such  final  settle- 
ment, but  one  W.  H.  Rives,  complainant's  general  guard- 
ian, appeared,  and  consented,  for  complainant,  to  the  de- 
cree rendered  in  favor  of  complainant  against  said  Bozeman 
on  said  final  settlement,  which  was  had  on  the  14th  day  of 
December,  1859.  The  proceedings  in  the  probate  court 
are  made  an  exhibit  to  the  bill.  The  decree  of  final  settle- 
ment, omitting  that  part  of  it  relating  to  pubhcation,  ad- 
vertisement of  day  set  for  hearing,  the  names  and  residence 
of  heirs,  &c.,  is  as  foUows : 

"  It  appears  that  the  following  are  the  heirs-at-law  and 
distributees,  to-wit :  Thomas  E.  Rives,  husband  of  the  de- 
ceased, who  is  of  full  age,  and  whose  residence  is  unknown, 
and  H.  G.  Rives,  a  son,  who  is  a  minor  under  the  age  of 
twenty-one  years,  and  who  resides  in  the  city  of  Mont- 
gomery, State  of  Alabama,  and  of  whom  one  William  H. 
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Rives  has  qualified  and  given  bond  as  guardian  in  this 
court ;  and  the  court  proceeding  to  examine  and  state  said 
account,  and  William  H.  Rives,  guardian  of  W.  H.  G. 
Rives,  a  minor  as  aforesaid,  coming  into  oi)€n  court,  and 
having  examined  said  account,  consents  to  its  correctness 
as  stated,  and  said  account  thus  stated  ap})earing  to  be 
correct :  It  is  ordered,  juljudged  and  decreed  by  the  court, 
that  said  account  l)e  allowed  ;  and  it  appearing  to  the  court 
that  the  sjiid  Mary  A.  Rives  died  intestate  in  the  State  of 
Texjis,  being  at  the  time  of  her  death  a  resident  citizen  of 
said  State  of  Texas ;  and  it  appearing  to  the  court  that  the 
entire  estate  of  the  deceased  now  in  the  hands  of  said  ad- 
ministrator, to  ilistribute,  is  composed  of  cash.  *  ♦  ♦ 
***•»         *         *         ***«* 

"  It  is  also  ordered,  adjudged  and  decreed  by  the  court, 
that  William  H.  CI.  Rives  aforesaid  recover  from  Jesse  A. 
Bozeman,  administrator  as  aforesaid,  the  said  sum  of  four 
thousand  two  hundred  and  sixty-seven  89-100  dollars,  to 
be  credited  with  the  sum  of  tliree  hundred  and  70-100  dol- 
lars, heretofore  paid  out  and  appropriated  and  expended 
by  the  said  jwlministrator  for  the  use  and  benefit  of  said 
minor,  which  leaves  still  due  tlie  sum  of  three  thousand 
nine  hundred  and  seventy-seven  19-100  dollars,  for  which 
let  execution  issue." 

The  bill  also  alleges  that  Bozeman,  before  his  final  set- 
tlement, had  received  and  converted  to  his  own  use  $5,000 
in  goods,  money  and  chattels  bolonguig  to  said  estate,  and 
for  which  he  did  not  account  on  his  final  settlement,  and 
also,  that  Bozeman  "commingled  the  assets  of  said  estate 
with  his  own  funds,  and  appropriated  the  same  to  his  own 
use,  and  has  wasted  and  misappropriated  the  assets  of  the 
estate,  and  converted  the  same  to  his  own  use,  with  a  cor- 
rupt intent."  Bozeman  died  in  1863,  and  Flinn  was  ap- 
pointed his  administrator.  The  bill  alleges  that  the  settle- 
ment on  tlie  14th  December,  1859,  was  void,  and  alleges 
error  in  said  final  settlement,  and  tliat  the  court  allowed 
the  father  of  complainant  a  lai^er  distributive  share  than 
he  was  entitled  to.  There  is  no  allegation  that  the  general 
guardian  did  not  collect  the  amount  of  the  decree  in  favor 
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of  complainant.  Bozeman's  administrator,  the  sureties  on 
Bozeman's  administration,  and  Tliomas  E.  Rives,  father  of 
complainant,  are  made  parties  defendant. 

The  sureties  demurred  to  the  billj  among  other  grounds, 
because  it  showed  on  its  face  that  it  sought  relief  on  a 
stale  demand,  against  which  the  sureties  were  protected  by 
the  statute  of  limitations  of  six  years.  The  chancellor 
sustained  the  demurrer  and  dismissed  the  bill.  By  agree- 
ment of  counsel,  the  only  question  presented  is,  whether 
the  sureties  are  liable  on  the  facts  stated  in  the  bill.  The 
error  assigned  is,  that  the  court  erred  in  sustaining  the  de- 
fense of  the  statute  of  limitations. 

Walker  &  Murphey,  for  appellant. — The  entry  on  the 
14th  of  December,  1859,  recites  that  William  H.  Rives  was 
the  general  guardian  of  the  minor,  and  that  he  came  into 
court  and  consented  to  the  correctness  of  the  account  as 
filed,  and  thereupon  the  account  was  allowed. 

The  decree  in  that  case  is  utterly  void,  for  the  following 
reasons:  1,  there  was  no  acceptance  of  his  appointment 
by  the  guardian  ad  litem  ;  2,  it  does  not  appear  that  the 
guardian  ad  litem  was  ever  informed  of  his  appointment ; 
3,  no  defense  whatever  was  made  for  the  infant,  and  no 
proof  required,  but  one  William  H.  Rives,  represented  to 
be  general  guardian,  admitted  the  correctness  of  the  ac- 
count and  vouchers.— See  Laird  v.  Reese,  43  Ala.  148; 
Frierson  v.  Travis,  39  Ala.  150 ;  Searcy  v.  Holmes,  43  Ala. 
608 ;  Darrington  v.  Borland,  3  Port.  23.  An  infant,  upon 
the  settlement  of  an  estate  of  which  he  is  a  distributee, 
must  be  represented  by  a  guardian  ad  litem,  and  can  not 
be  represented  by  one  who  is  merely  general  guardian. 
Rev.  Code,  §  2138 ;  Rules  of  Ch.  Prac.  20,  23,  pp.  825-6. 

2.  The  decree  of  the  probate  court  being  utterly  void, 
the  administration  of  Bozeman  on  the  estate  of  Marj^  A. 
Rives  is  unsettled,  and  the  question  arises  here,  whether 
the  statute  of  Hmitations  of  six  years  in  favor  of  the  sure- 
ties of  an  administrator  can  run  before  the  rendition  of  a 
decree  on  final  settlement.  We  insist  that  it  can  not,  and 
refer  to  an  elaborate  discussion  of  the  subject  in  the  case 
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of  Bunting  v.  Grigg,  now  in  the  hands  of  the  court  for  de- 
cision. It  is  insisted  that  the  liability  of  a  surety  is  not 
fixed  until  there  is  a  decree  against  the  principal. 

3.  The  defense  of  tlie  statnte  of  limitations  is  available 
on  demnrrer  where  it  affirmatively  appears  that  the  equity 
is  barred  by  the  lapse  of  the  prescribed  period.  If  it  does 
not  so  aflirmatively  appear,  the  defense  must  be  set  up  by 
way  of  plea. — Story  Eq.  §  761,  p.  710.  Now,  it  is  impos- 
sible to  affirm  that  the  l)ill  shows  upon  its  face  that  the 
complainant's  equity  was  barred  when  the  suit  was  com- 
menced, no  matter  what  view  be  taken  as  to  the  time  when 
the  statute  begins  to  run.  If  the  date  of  the  decree 
against  the  administrator  be  adopted  as  the  time  when  the 
operation  of  the  statute  begins,  then  the  bill  shows  that 
the  equity  is  not  barred,  for  it  demonstrates  that  the  only 
decree  ever  rendered  is  void.  If  the  time  at  which  the 
conversion  or  waste  of  the  assets  occurred  be  fixed  upon 
as  the  commencement  of  the  bar,  then  it  does  not  appear 
from  the  bill  that  the  bar  was  complete  when  the  suit  was 
commenced,  for  the  bill  does  not  show  that  the  waste  or 
conversion  occurred  at  such  a  time  as  to  make  up  the  bar 
of  the  statute.  It  can  be  inferred  from  tlio  bill  that  the 
waste  or  conversion  occurred  l)efore  tlie  death  of  Bozcman, 
for  the  bill  says  that  he  wasted  the  as.sets,  but  even  upon 
that  argument  the  bar  would  not  be  complete,  for  Bozcman 
died  during  the  war,  and  the  statute  would  not  Ix^gin  until 
the  2l8t  of  September,  1865,  which  was  less  than  six  years 
before  the  commencement  of  tlie  suit.  For  aught  tliat  ap- 
pears in  the  bill,  the  wa.ste  or  conversion  may  not  have 
occurred  until  about  the  time  of  Bozeman's  death. 

Tlie  bill  is  not  to  be  taken  most  strongly  against  the 
eom})lainant  on  the  question  of  the  statute  of  limitations, 
because  it  is  properly  a  pleadable  defense,  and  it  can  only 
be  made  available  on  demurrer  when  the  fact  of  the  bar  is 
plainly  ajiparent  from  the  bill  itself. 

By  agreement,  the  court  is  to  decide  but  one  single 
question,  and  that  is,  whether  the  bill  is  demurrable  by  the 
sureties  on  the  ground  of  the  statnte  of  limitations. 
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Watts  &  Teoy,  rdcI  Graves  &  Ehea,  contra. — 1.  Under 
ordinary  circumstances,  the  statute  of  limitations  com- 
mences running  from  the  time  when  a  right  of  action  ac- 
crues. From  whatever  day  the  party  plamtiff  has  a  right 
to  sue,  the  statute  of  Kmitations  commences  running. — See 
Neal  V.  Cunningham,  2  Porter,  171 ;  Chitty  on  Bills,  top 
page  608,  and  notes  1,  2,  on  that  page ;  Hopper  v.  Steele, 
18  Ala.  828;  Lucas  v.  Thorington,  7  Ala.  605.  ^iit  under 
the  statute  made  for  the  benefit  of  sureties  of  sheriffs,  ad- 
ministrators, &c.,  the  statute  would  seem  to  run  in  favor  of 
the  surety,  even  before  any  right  of  action  could  be  main- 
tained against  the  sureties.  The  language  is,  that  the  time 
must  be  computed  from  the  act  done,  or  omitted,  by  the 
administrator,  which  fixes  the  liability  of  the  sureties. 

This  is  the  interpretation  given  to  the  old  statute  with 
similar  language,  fixing  the  liability  of  the  sureties  of 
sheriffs. —  Governor  v.  Stoneum  et  al.,  11  Ala.  679.  The 
statute  of  limitations  in  favor  of  sureties  may,  under  this 
particular  language,  commence  to  run  even  before  a  suit 
could  be  brought  against  the  administrator. 

3.  Every  bill  in  equity,  on  demurrer,  must  be  construed 
most  strongly  against  the  complainant,  and  if  it  does  not 
appear  from  the  facts  stated  in  the  bill  that  the  suit,  under 
this  construction,  is  brought  within  the  time  limited,  there 
can  be  no  recovery,  and  the  bill  must  be  dismissed  on  de- 
murrer; and  it  is  not  necessary  to  plead  the  statute  of 
hmitations  in  courts  of  equity. — Story  Eq.  PL  §§  484,  485, 
503 ;  Duckioorth  v.  DucJcivorth,  35  Ala.  70 ;  Humphries  v. 
Terrell,  1  Ala.  650 ;  Sims  v.  Caulfield,  2  Ala.  555 ;  Byrd  v. 
McDaniel,  33  Ala.  18 ;  Nimmo  v.  Steivart,  21  Ala.  682.  If 
there  be  anything  which  will  prevent  the  statute  of  limita- 
tions from  running,  the  fact  or  facts  having  this  effect  must 
be  stated  in  the  bill. 

A  general  demurrer  will  raise  the  question  of  the  statute 
of  Hmitations. — Nimmo  v.  Stewart,  21  Ala.  682. 

2.  To  determine  the  question  of  the  statute  of  limita- 
tions fully,  it  may  be  necessary  to  ascertain  what  effect  is 
to  be  given  to  the  decree  of  final  settlement  made  on  the 
14th  December,  1859.     If  this  settlement  was  a  valid  set- 
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tlement,  if  it  was  not  void,  although  it  may  abound  in  er- 
rors and  irregularities,  it  can  be  made  clear  beyond  dis- 
pute that  the  remedy  against  the  sureties  was  barred  by 
the  statute  of  limitations  before  the  commencement  of  this 
suit.  Was,  then,  the  settlement  made  by  Bozeman  on  the 
14th  December,  1859,  void  ? 

The  infant  may  be  represented  by  his  general  guardian ; 
and  whenever  this  is  shown  to  have  been  done,  it  dis|>en8e8 
with  any  necessity  for  appearance  by  a  guardian  ad  litem. 
The  general  guardian  is  the  proper  representative  of  the 
ward,  and  he  feels  a  higher  degree  of  responsibility  in  pro- 
tecting the  rights  of  the  ward  than  the  guardian  wl  litem 
appointed  by  tlie  court. — See  Smith  v.  Smitfi,2l  Ala.  761, 
and  especially  on  pages  764  and  765.  In  the  case  cited*  it. 
was  held  not  even  to  bo  an  irreguliuity — no  error  on  ap- 
peal that  the  general  guardian  appeared  for  the  ward,  and 
not  the  guardian  ad  litem,  and  the  appearance  of  the  guar- 
dian was  conclusive  of  the  jurisdiction  of  the  court  to  pro- 
ceed with  the  settlement.  The  case  of  King  et  al.  v.  Col~ 
lins,  Adm'r,  (21  Ala.  363),  and  especially  on  pages  369  and 
370,  recognizes  the  same  doctrine. — See,  also,  Morgan's 
Adm'r  v.  Movfjana  JJist.,  35  Ala.  307,  308,  and  esj^ecially 
the  third  point  made  in  page  308.  K  a  decree  is  niaile  in 
favor  of  the  guardian  ail  litem,  he  can  not  receive  the 
money  ;  it  must  be  paid  to  tlie  general  guardian. — Haynes 
V.  Wheat,  9  Ala.  243.  This  settlement  was  conclusive  on 
all  parties  to  '\i.—  Watt  v.  Watt,  37  Ala.  543  ;  ModaweU'v. 
Holmes,  40  Ala.  391 ;  Griffin  v.  Griffin,  40  Ala.  l96.  The 
cases  of  Laird  v.  Bee^e,  Searcy  v.  Udmes,  and  Frierson  v. 
Travis,  cited  by  the  counsel  for  appellant,  are  not  like  this. 
In  all  of  them  the  ward  was  imrepresented,  either  by  a 
guardian  ad  litem  or  general  guardian,  and  for  this  reason 
the  court  was  without  jurisdiction  of  the  parties. 

3.  The  record  from  the  probate  court  of  Montgomery 
county  shows  that  Wm.  H.  Rives,  the  guardian  of  com- 
plainant, did  apjx^ar  and  represent  the  complainant  on  that 
settlement. 

There  is  no  averment  in  the  bill  tliat  Wm.  H.  Rives  was 
not  the  regularly  appointed  guardian  of  complainant    The 
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record  from  the  probate  court  states  that  W.  H.  Eives  was 
the  guardian.  This  record  is  made  part  of  the  bill  of  com- 
plaint, and  it  must  be  taken  as  true,  unless  its  statements 
are  charged  to  be  untrue. — ilfzVi^er  d:  Gayle  v.  Branch 
Bank,  23  Ala.  762. 

It  was  certainly  the  duty  of  the  administrator,  Boze- 
man,  to  pay  the  decrees  on  this  final  settlement,  December 
14th,  1859.  His  failure  to  do  so  was  an  omission  of  his 
duty,  which  fixed  a  liability ;  and  from  that  day,  if  not  be- 
fore, the  statute  of  limitations  commenced  running  in  favor 
of  the  sureties. 

At  any  day  after  the  rendition  of  that  decree  the  sure- 
ties could  have  been  sued  for  the  failure  of  the  administra- 
tor to  pay  the  amount  decreed  to  be  paid,  and,  therefore, 
the  statute  commenced  running  in  favor  of  the  sureties. 
They  coiild  have  paid  the  decree  without  waiting  for  exe- 
cution.— See  authorities  before  cited,  and  Taylor  and  Wife 
V.  KUgore,  33  Ala.  221 ;  Eiland  v.  Chandler,  8  Ala.  783  ; 
Siiedicor  v.  Davis,  17  Ala.  472 ;  Wheat  v.  Haynes,  9  Ala. 
239  ;  Dean  v.  Portis,  11  Ala.  104. 

4.  But  the  biU  shows  a  commingling  of  the  assets  of  the 
estate  with  his  own  by  Bozeman.  It  further  alleges,  that 
Bozeman,  before  the  settlement  of  14th  December,  1859, 
converted  the  assets  to  his  own  use. 

From  the  acts  of  misfeasance  the  sureties  become  liable, 
and  from  that  day  the  statute  of  limitations  commenced  in 
favor  of  the  sureties. — See  Governor  v.  Stoneum,  11  Ala. 
supra,  and  the  authorities  there  cited. 

5.  The  complainant  became  of  age  on  the  19th  March, 
1862,  and  he  never  filed  this  bill  until  the  6th  day  of  Oc- 
tober, 1870.  Now,  if  we  take  out  the  time  elapsing  be- 
tween the  11th  day  of  January,  1861,  and  the  21st  of  Sep- 
tember, 1865,  under  the  ordinance  of  the  convention  of 
1865,  we  have  more  than  six  years  before  the  filing  of  this 
bill.  From  the  14th  of  December,  1859,  to  the  11th  of 
January,  1861,  is  one  year  and  twenty-eight  days.  From 
the  21st  September,  1865,  to  6th  October,  1870,  the  time  of 
filing  the  bill,  is  five  years  and  fifteen  days.  Now,  add  the 
one  year  and  twenty-eight  days  to  the  five  years  and  fif- 
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toen  days,  and  we  have  six  years  one  month  and  thirteen 
days. 

6.  But  as  the  bill  is  U)  he  tnkt^n  most  strongly  against 
the  coiuplaintint,  the  statiite  of  limitations  commenced  nin- 
ning  in  favor  of  these  sureties  from  the  time  it  is  alleged 
that  Bo/tfman  commingled  the  assets  of  the  estate  with  his 
own  ;  from  Um  time  he  wasted  and  converted  the  assets  of 
the  estate,  and  that  was  before  he  filed  his  account  for  final 
settlement  of  the  estate.  Ho  filed  this  account  on  the  16th 
November,  1859. 

The  case  of  Dean  v.  Portis  (11  Ala.  104),  holds  that  an 
}Vction  may  l>e  brought  against  the  sureties  of  an  adminis- 
trator on  the  bond  whenever  the  administrator  has  wasted 
or  converted  the  assets  of  the  estate,  although  the  devas- 
tavit has  not  l>een  fixed  in  a  separate  suit.  The  judgment 
against  him  tie  Inmis  ititrstaJis  Ls  sufficient  evidence  of  a 
devastamt. — See,  also,  HayneJt  v.  IVfwdf,  9  Alal  239. 

Debt  suggesting  a  lictasiavit  Ls  maintainable  after  judg- 
ment against  the  administrator,  even  Ixifore  or  after  issue 
of  Ji.  fa. — Burke  v.  Adkuis,  2  Porter,  236 ;  Thomjmm  v. 
Searcy,  6  Porter,  393 ;  Rexul  v.  Na.sh,  23  Ala.  im. 

In  the  case  at  bar,  no  act  of  the  administrator  amount- 
ing to  waste,  conversion,  or  other  devastavit,  is  chai^^ed  to 
have  occurre<l  after  the  decree  on  final  settlement,  the  14th 
December,  1859. 

The  bill  charges  that  the  estate  was  ready  for  final  set- 
tlement before  the  administrator  filtni  his  accounts  for  final 
settlement  This  readiness  to  settle,  and  the  failure  to  do 
sOf  w^as  iin  act  of  omission  which  fixed  the  liability  on  the 
administrator ;  and  from  that  day  the  statute  of  limitations 
commenced  to  run  in  favor  of  the  sureties. 

Suppose  tlie  sureties  had  made  appUcation  to  the  pro* 
bate  court  to  have  the  administrator  removed,  or  for  the 
purpose  of  requiring  of  him  an  lulditional  bond,  under  sec- 
tion 2019  of  the  Code,  and  this  application  had  been 
granted,  and  a  new  bond  r(H.]uired  and  given ;  under  the 
facts  stated  in  tliis  bill,  would  not  the  sureties  have  been 
hable  for  all  ticts  occurring  prior  to  the  aeltieinent  of  De- 
cember 14th,  1859? 
32 
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Section  2036  declares  that  when  an  additional  bond  is 
given  on  the  application  of  the  surety,  such  surety  is  dis- 
charged as  to  all  breaches  subsequent  to  the  execution  and 
approval  of  the  additional  bond. 

Now,  if  the  administrator  had  commingled  the  funds  of 
the  estate  with  his  own ;  had  converted  them  to  his  own 
use  ;  had  wasted  them,  and  was  ready  for  a  settlement  be- 
fore he  filed  his  account  on  the  16th  of  November,  1859,  as 
alleged  in  the  bill ;  and  the  sureties  had  filed  their  applica- 
tion to  have  additional  bond  ;  and  on  the  16th  November, 
1859,  the  court  had  requu'ed  the  additional  bond,  would 
the  old  set  of  sureties  have  been  discharged  from  liability 
for  these  acts  of  waste  and  conversion  ?  Would  the  new 
sureties  have  been  liable  for  this  past  waste  and  conver- 
sion ?  Clearly  not ;  but  the  old  sureties  would  have  been 
liable.  If  so,  how  can  the  conclusion  be  resisted  that  the 
statute  of  limitations  commenced  running  from  the  time  of 
the  commission  of  the  waste  and  conversion,  which  is  al- 
leged to  have  been  done  before  the  16th  November,  1859  ? 

The  fact  that  the  sureties,  by  requiring  the  additional 
bond,  could  not  have  discharged  their  liability  if  an  addi- 
tional bond  had  been  given,  is  conclusive  to  show  that  the 
administrator  had  done  some  act  of  malfeasance  or  mis- 
feasance, or  omitted  some  act  or  duty,  which  fixed  his  lia- 
bility ;  and  the  time  of  the  statute,  under  section  2901, 
must  be  computed  from  the  act  done  or  omitted  by  the  ad- 
ministrator, which  fixes  the  liability  of  the  surety. 

Section  2901,  and  the  section  2036,  must  be  construed 
together ;  the  latter  defines  what  is  meant  by  "  the  act 
done  or  omitted"  which  fixes  the  liability  of  the  surety ; 
and  the  former  provides  that  the  time  of  the  statute  of 
limitations  shall  commence  from  the  act  done  or  omitted 
by  the  administrator,  Avhich  fixes  the  liability  of  the 
surety. 

B.  F.  SAFFOLD,  J.— The  bill  is  filed  by  the  appeUant, 
as  the  heir  and  distributee  of  the  estate  of  Mary  A.  Rives, 
against  the  sureties  of  her  admiiiistrator,  Bozeman,  for  a 
final    settlement  of   his  administration  in  the   chancery 
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court    By  agreement  of  the  counsel  for  both  parties,  the 

single  queHtion  is  pr<;sent<;d  for  our  consideration  whether 
the  sureties  are  protected  against  the  account  by  the  stat- 
ute of  limitations  of  six  years  in  favor  of  the  sureties  of 
executors,  adminiHtrators,  guardians,  &c. — Revised  Code^ 
§  2901,  \  6. 

The  bill  charges  that  Bozeman  was  appointed  adminis- 
trator io  1857.  He  received  property  of  the  estate,  and  in 
December,  1859,  made  a  pretended  final  settlement,  a 
transcript  of  which  is  appended  as  an  exhibit  From  this 
transcript  it  appears  that  Bozeman  filed  his  accoimts  and 
vouchors  for  a  final  settlement,  and  a  day  was  a])]>ointed 
for  the  hearing.  On  that  day  the  general  guardian  of  the 
complainant,  Wm,  H.  Rives,  apjxjared  to  represent  him. 
With  his  consent  and  concurrence,  a  decree  was  rendered 
agdinst  the  lulministrator  in  favor  of  the  com])lainant  for  a 
considerable  sum  of  money.  This  decree  was  for  hus  dis- 
tributive share  of  the  estate,  there  Inung  only  money  to  be 
divided,  in  accordance  with  secticm  2158,  Revised  Code, 
and  upon  it  execution  was  ordered  to  issue. 

The  matters  of  complaint  charged  in  the  bill  are  all  such 
as  relate  to  a  time  anterior  to  the  final  settlement  The 
chief  grievance  is  that  the  mlministrator  wasted  the  prop- 
erty, and  failed  to  account  for  all  for  which  he  was  lialile. 
The  property  l)eing  in  money  at  the  time  of  the  settle- 
ment, could  not  afterwards  bo  commingled,  or  wasted,  in 
the  sense  usually  attached  to  those  words.  The  final  set- 
tlement was  an  ascertainment  of  the  extent  of  the  admin- 
istrator's liability,  which  fixed  the  liability  of  the  sureties. 
They  wore  then  equally  bound  with  himself  to  satisfy  the 
decree. —  y'rnujc  v.  /r<*;v/,  45  Ala.  471. 

But  the  api)ellant  says  the  final  settlement  was  void,  be- 
cause the  minor  was  not  proj)erly  represented.  Notice  of 
the  day  fixed  for  the  settlement  is  given  by  publication. 
Rev.  Code,  §  2140,  When  special  notice  to  the  infant  is 
require<l,  as  in  chancery,  it  is  serveil  on  the  general  guar- 
dian.— Rule  20,  Chan.  Prac.  The  general  guardian  may 
api)ear  for  the  minor,  and  such  appearance  disp«»nses  with 
notice. — Smith  v.  Smith,  20  Ala.  761 ;  Morgan  v.  Moojnn, 
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35  Ala.  807.  There  is  no  reason  why  the  law  should  be 
otherwise,  except  in  cases  where  the  guardian  is  adversely 
interested.     The  final  settlement  is  not  void. 

The  settlement  was  made  on  the  14th  of  December, 
1859.  The  bill  was  filed  on  the  6th  of  October,  1870. 
The  statute  declares  that  actions  against  the  sureties  of 
executors,  administrators,  or  guardians,  for  any  misfea- 
sance or  malfeasance  whatever  to  their  principal,  shall  be 
barred  in  six  years,  the  time  to  be  computed  from  the  act 
done  or  omitted  by  their  principal,  which  fixes  the  liability 
of  the  surety.— -Rev.  Code,  §  2901,  T  6.  It  does  appear 
from  the  bill  that  six  years  had  elapsed  bet\7een  the  date 
of  the  final  settlement  and  the  filing  of  the  bill,  after  de- 
ducting the  time  between  the  11th  of  January,  1861,  and 
the  21st  of  September,  1865.  The  demurrer  was  properly 
sustained; 

The  decree  is  affirmed. 


WESCOTT  vs.  WALLER,  GuaediaN. 

[action  on  judgment — ACCOKD  AND  SATISFACTION.] 

Accord  and  satisfaction )'  what  may  he  pleaded  as. — Where  a  debtor  pays 
the  principal  of  his  debt,  which  is  received  by  the  creditor,  in  full  sat- 
isfaction, whether  the  debt  be  passed  due,  or  running  to  maturity,  it 
is  a  good  defense,  and  may  be  pleaded  as  an  accord  and  satisfaction. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  Milton  J.  Saffold. 

This  was  an  action  by  "Waller,  as  guardian  of  Sarah  T., 
Abram  C,  and  Virginia  Vickers,  minors,  against  Wescott, 
upon  a  judgment  recovered  by  Ann  E.  Allsover  against 
appellant,  Wescott,  at  the  fall  term,  1861,  of  the  cu-cuit 
court  of  Montgomery,  for  the  sum  of  $760  32,  which  judg- 
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ment  Lad  been  transferred  to  and  was  the  property  of 
Waller,  as  guardian,  &c. 

The  parties  went  to  trial  uy>ou  ''  the  plea  of  the  general 
issue,  with  leave  to  give  in  evidence  any  matter  that  could 
be  specially  pleaded  in  bar  of  said  action."  The  plaintiff 
read  in  evidence  the  complete  record  of  the  judgment  de- 
scribed in  the  complaint,  and  then  rested. 

Defendant  set  up  two  defenses  to  the  action  : 

Ist.  Tliat  said  judgment  was  recovered  on  a  bill  of  ex- 
change made  by  one  D.  J.  liimting,  for  a  negro  slave 
bought  by  him  of  Ann  E.  AUsover,  and  that  one  James 
W.  Powell  and  defendant  were  parties  to  said  bill  of  ex- 
change as  sureties;  that  in  1866  defendant,  without  any 
knowledge  that  said  judgment  had  been  transferred  to 
plaintiff,  compromised  the  same  with  Ann  E.  Allsover  by 
the  payment  of  $880 ;  the  costs  and  interest  on  said  judg- 
ment to  May,  1862,  having  been  previously  paid,  which 
was  received,  and  was  intended  by  the  parties  to  be  re- 
ceived, in  full  satisfaction  and  discharge  of  said  judgment 

2d.  "  That  in  the  year  1869,  on  defendant's  petition,  the 
circuit  court  of  Montgomery  set  aside  said  jutlgment,  and 
granted  a  new  trial,  which  resulted  in  a  verdict  and  judg- 
ment for  the  defendants ;  that  when  the  cause  was  called 
for  a  second  trial,  defendant  propose<l  to  have  the  order 
for  a  new  trial  set  aside,  and  the  cause  stricken  from  tlie 
docket,  but  that  plaintiff  objected  to  this,  and  insisted 
uj>on  ha\'ing  a  trial,  under  said  order  of  the  circuit  court, 
and  defendant  was  required  to  go  on  with  the  trial,  which 
resulted  as  aforesaid." 

Defendant  introduced  and  rea<l  in  evidence  an  entry  on 
the  slu^riff 's  execution  docket,  as  follows : 
"Ann    E.   Alsover^  Fieri facins  from   Montgomery  Cir- 
vs.  Vcuit  Court,  Fall  Term,  1866.    Judg- 

Wm.  R.  Wescott. )  ment  dat<Hl  10th  November,  1861, 
issued  Aug.  1st,  1866.  Judgment,  1760  32  ;  interest  up  to 
compromise,  with  interest  as  follows,  $40  00 ;  clerk's  fees, 
$1  30 ;  sheriff's  fees,  $24  00.  This  judgment  is  satisfied 
by  a  compromise  between  plaintiff  and  defendant,  as 
stated  by  plaintiff's  attorneys,  Aug.  11th,  1866. 
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"  Received,  Aug.  11th,  1866,  of  A.  H.  Johnson,  sheriff, 
eight  hundred  and  eighty  dollars,  in  full  of  this  case. 

"  Sanford  &  Fuller, 

"  Plaintiff's  Att'ys." 

Defendant  also  offered  in  evidence  the  record  of  the  pro- 
ceedings in  the  circuit  court  setting  aside  the  judgment 
sued  on,  granting  a  new  trial  thereon,  and  the  judgment 
and  verdict  in  favor  of  defendant  on  tlie  new  trial. 

It  appeared  from  the  evidence  that  at  the  time  of  the 
compromise  and  payment  of  the  judgment,  Bunting  and 
Powell  were  insolvent;  that  Wescott's  means  had  been 
greatly  impaired  by  the  result  of  the  late  war ;  that  he 
had  but  little  property  left,  except  his  land,  and  that  it  was 
thought  this  would  be  confiscated  by  the  United  States, 
and  if  his  land  had  been  taken  from  him  he  could  not  have 
paid  his  liabilities.  It  was  proved  that  the  compromise 
was  made,  through  her  attorneys,  at  the  special  instance 
and  direction  of  Mrs.  Allsover,  and  tliat  at  the  time  of 
the  settlement  and  compromise  Wescott  did  not  know,  and 
had  no  reason  to  believe,  that  any  person  other  than  Mrs. 
AUsover  claimed  or  had  any  interest  iii  the  judgment.  It 
was  also  in  evidence  that  plaintiffs  attorneys  received,  and 
intended  to  receive,  the  $880  in  full  settlement  and  com- 
promise of  said  judgment;  that  Waller,  hearing  of  said 
payment  to  Mrs.  Allsover's  attorneys,  informed  one  of 
them  that  he  was  entitled  to  the  money  paid,  and  that 
thereupon  Mrs.  Allsover,  her  husband  and  said  Waller 
came  to  Montgomery,  and  talked  over  their  respective 
claims  in  the  matter  in  presence  of  one  of  plaintiff's  at- 
torneys, and  settled  the  same  by  Waller  giving  Mrs.  AU- 
sover $800  of  the  money,  the  other  $80  being  paid  the  at- 
torneys, and  she  gave  him  a  receipt  as  guardian  for  so 
much  money  to  reimburse  her  for  that  amount  paid  out  for 
the  minor  children  represented  by  plaintiff ;  that  during  this 
interview  none  of  the  parties  objected  to  the  compromise 
and  amount  obtained  in  any  manner,  except  that  Waller  de- 
nied Mrs.  Allsover's  authority  to  make  the  compromise. 
Another  of  Mrs.  Allsover's  attorneys  testified  that  the  com- 
promise was  made  in  exact  accordance  with  Mrs.  AUsover'g 
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written  instnictionH,  and  that  at  the  time  none  of  the  par- 
ties knew  anything  of  Waller's  claim.  Wescott  testified, 
on  cross-examination,  that,  "  so  far  as  he  knew,  he  was 
generally  regarded  in  the  community  as  a  debt-pajang 
man,  and  as  one  who  did  not  owe  much,  and  as  being  able 
to  pay  all  his  debts." 

The  court  chai-ged  the  jurj',  at  the  request  of  plaintiff, 
as  follows  : 

"  That  if  they  found  the  facts  as  above  set  forth  [as 
given  above),  that  the  pajTuent  matle  on  the  compromise, 
as  set  fortli,  of  1880,  wjvs  a  good  payment  to  that  extent  on 
the  original  judgment,  but  did  not  amount  to  a  full  satis- 
faction of  the  original  judgment;  tliat  tliey  should  not  re- 
gard the  verdict  and  judgment  rendered  on  the  new  trial ; 
and  that,  under  the  above  stiite  of  facts,  the  plaintiff  was 
entitled  to  recover  tlie  amount  of  the  oiiginal  judgment 
described  in  the  complaint,  vntii  interest  thereon,  less  the 
said  sum  of  $880,  with  interest  thereon  from  the  date  of 
its  payment." 

To  this  charge  the  defendant  excepted,  and  tissigns  the 
same  here  for  error. 

Falkner  <t  MoLTON,  for  appellant. 
Watts  &  Troy,  contra. 

PECK,  C.  J. — We  shall  dispose  of  this  case  on  the  first 
defense  made  in  tlie  court  below,  without  saying  anything 
as  to  tlie  merits  of  the  second.  In  the  fii^st  place,  the 
judgment  recovered  by  Mrs.  Allsover  was  rendered  by 
a  cotirt  of  the  rebel  Statt;  of  Alabama,  and,  as  we  have 
held,  it  had  onlj'  the  force  and  efiect  of  a  foreign  judg- 
ment, and  constituted  a  cause  of  action  merely,  and  no 
execution  could  be  legally  issued  upon  it  after  the  re- 
bellion was  suppressed.  Foreign  judgments  can  only 
be  enforced  by  tlie  law  of  comity,  and  in  actions  brought 
for  that  purpose  the  merits  and  justice  of  such  judgments 
maj'  be  examined  into. — Martin  v.  Hewitt y  44  Ala.  118.. 
The  question,  then,  arises,  does  the  evidence,  if  true,  make 
but  a  good  defense  to  the  action,  either  as  a  payment  sim- 
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ply,  or  as  an  accord  and  satisfaction,  or  as  the  compromise 
of  a  doubtful  debt  ?  We  think  it  may  well  operate  either 
way.  It  is  not  alleged  that  there  were  any  false  repre- 
sentations, deceit  or  fraud,  on  the  part  of  the  defendant. 
The  plaintiff  in  the  judgment  was  of  full  age,  and  acted 
with  a  knowledge  of  all  the  circumstances,  and,  as  the  evi- 
dence shows,  the  compromise  was  made  by  her  attorneys, 
at  her  instance,  and  by  her  direction,  and  that  the  $880 
paid,  after  deducting  the  attorneys'  commissions,  was  re- 
ceived by  her  in  full  satisfaction  of  the  judgment ;  and, 
further,  that  the  sum  paid  exceeded  the  original  amount  of 
the  judgment  by  more  than*  one  hundred  dollars.  There 
is  no  doubt,  in  this  case,  as  to  the  intentions  and  expecta- 
tions of  the  parties  to  this  transaction.  The  plaintiff  in 
the  judgment  intended  to  receive,  and  did  receive,  the 
$880  in  full  payment  and  satisfaction  of  the  judgment,  and 
the  defendant  expected  to  obtain,  by  said  payment,  a  good 
and  legal  discharge  from  the  same.  Is  there  any  good 
reason,  either  legally  or  morally,  why  these  intentions  and 
expectations  should  be  defeated  or  disappointed  ?  We  are 
unable  to  see  any. 

The  rule  undoubtedly  is,  that  "  the  payment  of  a  part 
of  a  debt  is,  in  general,  no  legal  satisfaction  of  the  re- 
mainder, although  the  creditor  receive  the  smaller  sum  in 
full  discharge  of  the  whole  demand,  and  give  a  receipt  ac- 
cordingly."— Chitty  on  Contracts,  747,  and  cases  cited. 
This  rule,  however,  to  say  the  least  of  it,  is  a  hard  rule, 
and  defeats  the  clearly  expressed  intentions  of  the  parties, 
and,  therefore,  should  not  be  extended  to  embrace  cases 
not  within  the  very  letter  of  it.  in  the  case  of  Brooks  et 
al.  V.  White  (2  Metcalf,  283),  speaking  of  this  rule,  it  is 
said  :  "  This  rule,  which  obviously  may  be  urged  in  viola- 
tion of  good  faith,  is  not  to  be  extended  beyond  its  precise 
import ;  and  whenever  the  technical  reason  for  its  apphca- 
tion  does  not  exist,  the  rule  itself  is  not  to  be  applied." 
And  in  the  case  of  Johnson  v.  Brannan,  5  I.  R.,  the  court 
speaks  of  it  as  "  that  rigid  and  rather  unreasonable  rule  of 
the  old  law."  Being  a  rigid  rule,  and  the  reasons  for  itnot 
altogether  satisfactory,   it  might  be  expected  that  cases 
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would  arise  that  wonld  constraih  the  courts,  to  prevent  in- 
justico  and  a  violation  of  good  faith,  to  treat  as  exceptions 
to  it.     Tliis  we  find  to  be  the  case. 

A  composition  by  a  debtor  in  failing  circumstances,  by 
which  the  creditors  agree  to  accept  a  certain  percentage  of 
their  debts,  whether  past  due  or  running  to  maturity,  in 
dischai^e  of  the  whole,  is  a  well  settled  exception  to  this 
rule. — MUligan  v.  Brown,  1  Rawle,  397.  So,  if  a  debtor 
give  his  note,  indorsed  b}'  a  third  person  as  further  secu- 
rity, for  a  part  of  the  debt,  which  is  accepted  by  the  cred- 
itor in  full  satisfaction,  it  is  a  valid  discharge  of  tlie  whole 
of  the  original  debt,  and  may  be  pleaded  as  an  accord  and 
satisfaction. — Boyd  v.  Hitc/urxJ:,  20  I.  R.,  76.  So,  agaiu^ 
the  acceptance  of  a  collateral  thing,  if  of  any  legal  value, 
in  satisfaction  of  a  pre-existing  debt,  is  a  goo<l  defense  as 
an  accord  and  satisfaction. —  Willianvi  v.  Stanton,  1  Root, 
426  ;  Blenn  v.  Chester,  5  Day,  860 ;  Anderson  v.  Highland 
Turnpike  Co.,  101.  R.,  86.  And,  opce  more,  the  pa}'meiit 
and  acceptance  of  the  principal  of  a  debt,  without  the  in- 
terest due  thereon,  if  received  by  the  creditor  in  full  satis- 
faction, is  a  good  accord  and  satisfaction. — 5  I.  R,  supra. 

In  the  present  case,  the  pajiueiit,  as  the  evidence  shows, 
exceeded  the  sum  for  which  the  jutlgment  wiw  rendered 
by  more  than  a  himdred  dollars,  and  it  was  reooivo<l  in  full 
satisfaction  of  the  same  ;  therefore,  it  oi)erated  as  a  legal 
discharge  of  the  whole  judgment  Inttircwt  is,  really,  no 
part  of  the  debt,  but  is  a  mere  incident  to  the  debt,  given 
by  statute,  and  is  only  recoverable  as  dami^!;es  for  its  de- 
tention. If  a  party  accepts  the  principal  of  his  debt,  he 
can  not,  afterwards,  sue  for  the  interest.  This  is  esi>ociaIly 
so  where  the  principal  is  received  in  satisfaction. —  Tiilotson 
V.  Preston,  3  I.  R.  229. 

In  addition  to  what  is  alreatly  said,  we  hold  that  the  cir- 
cumstances of  this  case  presented  good  reaaons  to  make 
the  payment  of  the  $880  a  good  defense  to  the  action,  as 
the  compromise  of  a  doul)tful  debt  The  defendant  was 
only  surety  for  the  original  debt  Tlie  principal  and  the 
defendant's  co-surety  had  become  insolvent,  and  the  de- 
fendant himself,  by  the  disasters  of  the  civil  war,  had  been 
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brought  to  the  very  verge  of  insolvency,  and  at  the  time 
the  payment  was  made  had  but  little  property  left,  except 
his  real  estate,  and  if  that  had  been  confiscated,  as  it  was 
thought  it  might  be,  he  would  not  have  been  able  to  pay 
his  liabilities.  These  circumstances  were  sufficient  to  have 
induced  a  prudent  creditor  to  compromise  his  debt,  and,  it 
seems  to  us,  the  compromise  in  this  case  was  by  no  means 
unreasonable,  and,  being  made  in  good  faith,  without  any 
false  representations,  or  any  suppression  of  the  truth  on 
the  part  of  the  defendant,  fair-dealing  and  common  hon- 
esty require  that  he  should  be  discharged  from  all  further 
liability.  As  the  charge  of  the  court  is  inconsistent  with 
this  opmion,  the  judgment  is  reversed,  and  the  cause  is 
remanded  for  another  trial.  The  appellee  will  pay  the 
costs,  &c. 


McNeil  vs,  the  state. 

[indictment  for  living  in  adulteky.  ] 

1.  Oath  of  jury  ^  inliat  recital  as  to,  8ufficient.--0n  appeal  from  a  sen- 
tence in  a  criminal  case,  where  the  judgment  entry  recited  that  the 
jurj'  was  "sworn  to  well  and  truly  try  the  issue  joined", — Held,  ap- 
parent that  the  oath  administered  to  the  jury  was  not  attempted  to  be 
set  out,  and  this  court  will  presume  the  proper  oath  was  administered. 

2.  Counsel,  instructions,  <^-c.  given  in  ahseiice  of;  when  error. — Where, 
during  the  trial  of  a  criminal  cause,  the  court,  at  a  recess,  gave  addi- 
tional instructions  to  the  jury,  received  their  verdict,  and  discharged 
them,  in  the  absence  of  the  prisoner's  counsel, — Held,  error,  when  it 
appeared  from  the  record  that  no  attempt  to  give  them  notice  was 
made,  but  that  it  would  be  sufficient  notice  to  call  them  at  the  court- 
house door  or  other  place,  as  witnesses  and  other  persona  are  usually 
called. 

Appeal  from  the  City  Court  of  Mobile. 
Tried  before  Hon.  C.  E.  Moulton. 

The  appellant  was  convicted  of  living  in  adulteiy,  &g., 
and  fined  one  hundred  dollars. 
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The  judgment  entry,  so  far  a«  relates  to  the  oath  admin- 
istered the  jury,  was  as  follows : 

"  November  29th,  1871.  This  day  came  the  State  of 
Alabama,  by  its  solicitor,  and  the  defendants,  ^-ith  their 
counsel,  and  said  defendants  were  arraigned  on  an  indict- 
ment dialing  them  with  the  crime  of  atlultery,  to  which 
charge  they  severally  plejuled  not  guilty ;  and  thereupon 
came  a  jury  of  la^'fully  qualified  men,  to-wit,  T.  A.  Ma- 
lone  and  eleven  others,  who,  being  impanneled  and  sworn 
well  and  truly  to  try  the'  issue  joined,  and  having  heard 
the  evidence,  the  arguments  of  counsel,  and  the  charge  of 
the  court,  retired  to  consider  the  case  and  make  their  ver- 
dict." 

From  the  bill  of  exceptions,  it  appears  that  the  jury  re- 
tired to  consider  of  their  verdict  at  2  o'clock  one  afternoon, 
and  remained  out  until  8  o'clock  next  morning,  when,  still 
being  unable  to  agree,  they  sent  for  tlie  judge  and  "  asketl 
for  further  instructions"  ;  and  thereui>on  the  court,  in  an- 
swer to  a  question,  gave  the  jury  additional  instructions  in 
the  presence  of  the  ])risoners.  The  question  and  the  addi- 
tional instnictions  given  in  reply  thereto,  nee<l  not  be  fur- 
ther noticed.  Tlie  bill  of  exceptions  then  concludes  as 
follows : 

"  This  Ijeiug  the  last  case  ojien  and  iindisixjsed  of  on  the 
court  docket,  for  the  term,  the  court  sentenced  each  of  the 
defendants,  in  addition  to  the  fine,  to  thirty  days'  imims- 
onment  in  the  county  jail,  after  asking  the  usual  question, 
if  they  had  anything  to  say  why  they  should  not  l)e  sen- 
tenced. And  the  foregoing  instructions  were  given  and 
proceedings  had  in  the  absence  of  counsel  for  the  prison- 
ers, who  were  not  called  at  the  court-house  door,  nor  was 
any  effort  made  by  the  court  in  any  manner  to  notify  them 
to  be  present.  At  about  nine  o'clock,  being  about  one  hour 
after  the  court  had  instnioted  the  jurj'  as  aforesaid,  the 
jury  returned  into  court  with  a  verdict  of  guilty  against 
both  of  the  defendants,  they  l)eing  present  in  court.  The 
said  verdict  was  received  by  th»?  court  and  the  jnr^•  dis- 
charged, in  the  absence  of  the  counsel  for  the  prisoners, 
and  they  were  not  called  at  the  oourt-honso  door,  nor  was 
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any  effort  made  by  the  court  in  any  manner  to  notify  them 
to  be  present.  The  regular  hour  for  the  court  to  convene 
is  at  ten  o'clock  of  the  morning.  Immediately  upon  the 
convening  of  the  court  on  the  second  day  of  December, 
the  first  day  of  court  after  conviction,  the  defendants,  by 
their  counsel,  excepted  to  the  action  of  the  court  in  giving 
additional  ifistructions  to  the  Jury,  and  afterwards  receiv- 
ing their  verdict,  whilst  the  attorneys  for  the  prisoners 
were  absent  from  the  court-room,  without  having  them 
called,  or  making  any  effort  in  any  manner  to  notify  them 
to  be  present.  The  exception  was  allowed  by  the  court, 
and  the  said  action  of  the  court  is  now  here  assigned  as 
error.  And  the  defendants  now  present  this  as  their  bill 
of  exceptions,  and  pray  that  it  may  be  signed  and  sealed 
as  their  bill  of  exceptions,  which  is  accordingly  done,"  &c. 
It  is  now  assigned  for  error  that  the  jury  was  not  sworn 
according  to  law,  and  that  the  court  erred  in  giving  addi- 
tional instructions  to  the  jury  in  the  absence  of  prisoners' 
counsel. 

George  Turner,  and  A.  McKinstry,  Jr.,  for  appellant. 
The  main  question  presented  is,  does  the  8th  section  of 
article  I  of  the  constitution  of  Alabama,  which  says,  "  that 
in  all  criminal  prosecutions  the  accused  has  a  right  to  be 
heard  by  himself  and  counsel,  or  either,"  give  the  accused 
the  right  to  have,  in  addition  to  himself,  the  presence  of 
his  counsel  in  court  at  every  stage  of  the  prosecution  ? 
There  is  no  doubt  but  the  prisoner  himself  must  be  pres- 
ent at  every  important  stage  of  the  prosecution,  and  there 
are  no  more  important  stages  of  a  case  than  when  the  jury 
receive  additional  instructions,  when  they  render  their  ver- 
dict, and  when  sentence  is  passed  by  the  court. — See  I^x 
parte  Bryan,  44  Ala.  402 ;  State  v.  Hughes,  2  Ala.  102, 
104 ;  Henry  v.  State,  33  Ala.  389 ;  Hall  v.  State,  40  Ala. 
698.  Does  this  same  right  attach  to  his  counsel  ?  Or  if 
not  to  the  same  extent  as  with  reference  to  the  prisoner, 
how  far  does  it  extend  ?  It  would  seem,  to  argue  from 
analogy,  that  the  right  of  the  prisoner  to  have  his  counsel 
in  court,  and  to  have  them  heard  in  his  behaK,  under  the 
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Hectiou  of  the  constitution  above  quoted,  would  be  as 
Htronj^  as  to  have  the  liglit  to  be  in  court  and  be  heard 
himself.  The  necessity  for  the  presence  of  the  counsel  is 
cei-tainly  much  ^eater  than  for  that  of  the  accused.  The 
counsel  is  one  Hup|>osed  to  be  learned  in  the  law,  one  who 
can  speak  knowingly  and  understandingly,  and  who  can 
take  advantage  of  any  jwint  which  may  arise  in  his  client's 
favor,  while  the  accused,  being  generally  a  man  not  learned 
in  the  law,  would  not  know  what  to  do,  and,  consequently, 
would  be  no  l>etter  in  tlian  out  of  court.  The  accused 
could  not  except  to  the  additional  instructions  of  the  court, 
because  he  would  not  know  whether  they  were  right  or 
wi'ong,  and  would  not  probably  know  that  he  had  a  right 
to  except,  even  if  they  were  wrong.  He  would  not  know 
how  tf)  proceed  to  poll  a  jury  upon  the  reception  of  their 
verdict,  and  if  sentenced  immediately  after  the  reception 
of  the  verdict,  would  not  have  time,  even  though  he  knew 
how,  to  make  a  motion  in  arrest  of  judgment.  And  a  mo- 
tion ill  arrest  of  judgment  must  be  made  and  heard  before 
the  sentence  is  j)ronounced. — Hood  v.  State,  44  Ala.  81. 
His  counsel  could  and  would  probably  do  all  this.  Espe- 
cially would  he  poll  the  jury  to  see  if  they  all  ligreed  uyton 
their  verdict,  after  they  had  been  unsuccessfully  trj-ing  to 
agree  xi\yon  it  ff)r  the  space  of  eighteen  hours  ;  and  would 
most  probably  make  a  successful  motion  in  arrest  of  judg- 
ment, after  the  proceedings  described  in  the  record  had 
been  taken,  in  his  absence,  without  his  knowledge,  and 
without  any  action  upon  the  part  of  the  court  to  secure  his 
j)resence. 

The  case  of  CW/j;w  v.  State,  (33  Ala.  434,)  is  an  author- 
ity jigainst  tlie  action  of  the  court  in  this  instance.  The 
decision  rendered  in  that  case  is  put  uiwn  the  ground  that 
it  does  not  api)ear  that  tlie  court  was  in  fault  in  not  having 
prisoner's  ctmnsel  in  court.  The  intimations  plainly  are 
that  if  it  did  ap|H'ar  that  counsel  were  not  called,  the  court 
would  reverse. 

The  other  and  only  remaining  case,  Cntzen  v.  The  State, 
(10  Ohio,  258,)  su.stains  the  {xjsition  that  reasonable  dih- 
gence  must  be  used  to  secure  the  attendance  of  counsel. 
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when  any  act  in  the  prosecution  of  the  case  is  necessary 
and  about  to  be  performed.  This  was  a  case  of  perjury. 
After  the  evidence  had  been  heard  in  the  case,  and  the  in- 
structions of  the  court  had  been  given,  the  judge  informed 
the  defendant's  counsel  that  the  court  would  take  a  recess 
until  the  jury  had  made  up  their  verdict,  and  instructed 
the  sheriff,  in  the  hearing  of  coimsel,  to  ring  tlie  court- 
house bell  when  they  had  agreed.  The  judge  and  counsel 
then  retired  from  the  court-room,  the  judge  going  to  his 
boarding-house,  and  the  counsel  going  to  their  homes, 
which  were  little  more  distant  than  the  judge's  boarding- 
house.  About  half  an  hour  after  the  recess  the  jury  re- 
turned into  the  court-room,  having  agreed  upon  a  verdict. 
Whereupon,  the  courthouse  bell  was  rung  by  the  sheriff,  as 
directed,  and  responded  to  by  the  judge,  who  was  at  his 
boarding-house,  and  who  immediately  upon  coming  into 
court  had  the  defendant's  counsel  called,  and  who  waited 
a  sufficient  length  of  time  for  the  counsel  to  reach  the 
court-room  before  he  instructed  the  jury  that  they  might 
return  then-  verdict,  which  they  finally  did  in  the  counsel's 
absence,  finding  the  defendant  guilty.  The  prisoner  after- 
wards, through  his  counsel,  excepted.  The  court  says,  in 
rolling  upon  the  question,  page  270  :  "  It  is  the  undoubted 
constitutional  right  of  a  party  accused  to  be  present,  with 
his  counsel,  at  every  stage  of  his  trial.  But  the  right  to 
counsel  is  in  the  nature  of  a  personal  privilege.  ^  *  *  It 
is  their  duty  Avlien  they  have  cases  pending  to  be  in  at- 
tendance at  the  regular  sessions  of  the  court ;  and  if  a 
public  announcement  is  made  in  open  court,  that  u[:on  the 
ringing  of  the  bell,  during  a  temporary  recess,  the  court 
will  convene  to  receive  the  verdict,  and  a  reasonable  time 
is  given  for  counsel  to  attend  after  such  signal,  the  party 
has  no  cause  to  complain  of  the  court." 

When  a  right  is  conferred  upon  the  accused  by  the  con- 
stitution, it  must  certainly  impose  the  obligation  upon  the 
court  at  the  same  time  of  seeing  that  he  has  the  fuU  bene- 
fit of  the  right  thus  conferred,  especially  when  the  right  is 
connected  with  the  trial  pending  before  the  court.  The 
obligation  imposed  upon  the  court  by  section  8,  article  I, 
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of  the  constitution,  is  to  take  proi3er  steps  to  secure  the 
attendance  of  the  counsel   of  the  accused,  when  absent. 
This  is  tlie  doctrine  of  the  two  cases  above  cited  and  com- 
mented upon. 
As  to  the  oath,  see  Joe  Johnson  case,  at  this  term. 

John  W.  A.  Sanfokd,  Attorney-General,  contra. 

B.  F.  SAFFOLD,  J.— The  defendant  appeab*  Irom  a 
sentence  for  living  in  adultery. 

The  first  objection  is,  that  the  jury  was  not  projxjrl}' 
swoiii.  The  recital  of  the  record  is,  "thereuix>u  came  a 
jury  of  lawfully  qualified  men,  to-wit :  T.  A.  Malone,  and 
eleven  othei-s,  who  being  impanneled  and  sworn  wt?ll  and 
truly  to  try  the  issue  joined,  and  having  heard  the  evi- 
dence," &c.  In  McGuire  v.  The  State,  (37  Ala.  161,)  and 
Pile  V.  The  State,  (5  Ala.  72,)  the  recital  in  the  judgment- 
entry  was  the  same  as  in  this  case,  and  was  held  to  be  suf- 
ficient. It  is  manifest  that  the  oath  administered  was  not 
attempted  to  be  set  out  in  full,  and  nothmg  is  shown  from 
which  we  can  infer  that  any  portion  of  the  oath  recjuired 
was  omitted.  In  the  case  of  Jo.  Johnmn  v.  The  State,  and 
of  others,  at  this  term,  reversed  on  the  ground  of  en-or  in 
the  administration  of  the  oath  to  the  jury,  tliere  was  a 
completeness  about  the  description  of  the  oath  adminis- 
tered that  forbade  any  presumption  at  all. 

There  was  no  refusal  of  the  court  to  hear  the  prisoner 
by  himself  and  his  counsel,  nor  denial  of  his  right  to  be 
so  heard,  but  the  court  being,  called  on  by  the  jury  to  re- 
Jieat  its  instruction  conc^'mnig  a  certain  iM)int,  during  an 
intervid  in  the  ses-sion,  diil  so,  hi  the  absence  of  the  prison- 
er's counsel,  without  sending  for  or  calling  them.  It  also, 
afterwards,  in  like  manner  received  the  verdict,  and  dis- 
charged the  jury.  The  counsel  could  not  have  l>eeu  ex- 
pected to  be  present  at  the.se  times,  as  there  was  a  recess 
to  an  a]>pointod  time  beyond.  It  does  not  clearly  apjK'ar 
from  the  bill  of  exceptions  whether  the  sentence  wjus  ren- 
dered during  Uie  intermission  or  not 

CoUins  V.  The  State,  (33  Ala.  434,)  was  a  case  in  which 
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the  court  gave  additional  instruction  to  the  jury  during  a 
recess  in  the  absence  of  the  prisoner's  counsel.  Some 
stress  was  laid  upon  the  fact,  that  it  did  not  appear  but 
the  counsel  had  been  called  or  sent  for.  It  was  said  that 
to  deny  the  right  of  the  court  to  give  instruction  to  the 
jury  when  the  counsel  was  willfully  absent,  would  lead  per- 
haps to  more  evil  than  good.  It  is  manifest  that  the  pris- 
oner himself  might  be  greatly  prejudiced.  But  we  think 
an  opportunity  should  have  been  given  to  them,  and  it  is 
so  intimated  in  the  above  case.  It  was  once  the  custom  of 
the  common  law  not  to  permit  the  defendant  in  a  criminal 
case  to  be  aided  or  represented  by  counsel  at  aU.  The 
right  to  have  such  assistance  is  now  guaranteed  by  both 
the  Federal  and  State  constitutions.  It  is  the  duj;y  of  the 
counsel  to  be  constantly  attendant  upon  the  court  during 
the  trial  of  causes  in  which  they  are  engaged.  During  the 
recesses  of  a  term  neither  the  parties,  nor  others  concerned; 
are  expected  to  be  present.  If  at  such  times  the  court 
should  deem  it  necessary  to  proceed  with  the  business  in 
any  respect,  the  usual  notice  given  to  a  particular  individ- 
al  when  his  presence  is  needed,  should  be  given  to  the 
counsel  of  a  prisoner.  In  this  State  this  notice  is  given 
ty  calling  them  at  the  court-house  door  or  other  convenient 
place. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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AVERY'S  ADMINLSTRATOll  vs.  AVERY'S  HEIRS. 

[PBTmoN  TO  PBOBATK  OOUBT  VOB  OBDKR  TO  BSLL  LANDS,  *C.  ] 

1.  Adminittrator;  petytion  by  to  sell  land  for  di$tribution}  what  thould 
allege. — A  petition  by  an  adniinistretrix  for  an  order  to  s^  the  land* 
of  a  decedent  for  4>t<tributiou  among  tboBe  persona  entitled  to  the 
same,  sbonUI  not  only  Htat«  that  the  lauds  soaght  to  be  divided  can 
not  be  equitably  divided  amongst  the  heirs  or  devisees,  bat  it  shoald 
also  show  that  some  one  of  the  heirs  or  devisees  desired  or  requested 
that  division  Hhonld  be  made. 

2.  Same;  when  order  of  sale  nkould  be  denied. — On  sach  a,  petition,  a  sals 
fur  diviHio\i  should  not  be  made,  when  there  are  minor  distribatees, 
and  no  one  intereNt«d  in  the;  distribution  desireK  it  to  be  made,  and 
when  the  proofs  show  that  it  would  not  be  to  the  interest  of  the  minors 
that  the  partition  shonld  not  be  made  in  that  way. 

Appeal  from  the  Probate  Court  of  Chambers. 
Tried  before  Hon.  John  Appleby. 

The  facts  are  sufficiently  stated  in  the  opinion. 

W.  H.  Barnes,  for  appellant. — The  appellant  relies  on« 
section  2221  of  tlie  Revised  Code,  and  Costly   v.  Tarver, 
38  Ala.  107 ;  Pcfh't  v.  PvttU,  32  Ala.  288 ;  Johmon  v.  Cd- 
lins,  12  Ala.  322 ;  Broome  v.  Monrk,  10  Ala.  007 ;  Bhem  v. 
TuU,  13  Iredell,  57;  DncknwMcr  v.  Hairob,  7  Vesey,  342. 

E.  G.  Richards,  contra. — If  the  court  erred  in  anything, 
i£  was  in  not  visiting  the  ixjtitioner's  demurrer  to  defend- 
ant's answers  to  petition  back  on  the  petition,  and  dismiss- 
ing the  petition  for  the  want  of  an  averment  of  the  neces- 
sity to  sell  said  lands. .  As  the  law  required  that  fact  to  be 
proved,  (there  being  minors,)  it  ought  to  have  been  averred 
in  the  petition.  But  as  the  c(mi*t  dismissed  the  petition  on 
the  proof,  no  injury  was  caused  by  refusing  to  dismiss  on 
the  demurrer.— See  1  Porter,  107 ;  2  Porter,  249. 

The  whole  case  may  be  solved  by  answering  the  follow- 
33 
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ing  question :  Is  it  the  duty  of  the  probate  court  to  order 
the  sale  of  lands  on  the  petition  of  the  administrator,  for 
division,  when  the  estate  is  large,  and  not  indebted,  so  as 
to  require  a  sale  of  any  part  of  the  real  estate,  either  for 
the  payment  of  debts,  or  for  charges  of  administration, 
and  where  the  heirs,  both  adults  and  minors,  are  opposed 
to  a  sale,  and  protest  against  a  sale,  and  the,  proof  is  full 
and  clear  that  it  will  be  a  sacrifice  of  the  interests  of  the 
heirs  for  the  lands  to  be  sold,  merely  to  gratify  the  wishes 
of  the  administrator,  and  to  give  him  his  commissions  for 
selling,  or  to  give  him  an  opportunity  to  buy  up,  or  to  have 
the  lands  bought  up,  at  a  sacrifice  ? 

Sections  2225,  2307,  and  3123  of  the  Code  all  show  that 
it  is  the  duty  of  the  court  to  protect  the  interests  of  mi- 
nors and  persons  of  unsound  mind. 

PETEES,  J. — This  is  a  proceeding  in  the  probate  court 
by  an  administratrix  to  cause  the  lands  of  the  estate  which 
she  is  administering  to  be  sold  for  distribution  among  the 
heirs  of  her  intestate.  The  petition  was  filed  by  the  ad- 
ministratrix on  the  24th  day  of  September,  1868,  m  the 
probate  court  of  Chambers  county,  in  this  State.  It  shows 
•that  the  petitioner  is  the  administratrix  of  the  estate  of 
Benjamin  B.  Avery,  deceased,  and  that  said  decedent  died 
seized  and  possessed  ir  his  own  right  of  the  lands  sought 
to  be  sold,  and  that  said  lands  are  descendable  to  his  heirs. 
The  lands  are  particularly  described,  and  it  is  alleged  that 
they  "  can  not  be  equitably  divided  amongst  the  heirs  of 
said  estate  without  a  sale  thereof."  The  petition  also 
shows  that  there  is  a  large  number  of  heirs  of  the  said  de- 
cedent who  are  entitled  to  distributive  shares  in  said  lands, 
some  of  whom  are  of  full  age,  and  others  are  minors. 

The  petition  does  not  show  that  .there  is  any  necessity 
for  the  sale  of  said  lands,  or  that  any  of  the  heirs  and  dis- 
tributees of  the  same  request  or  desire  the  lands  to  be 
sold.     It  is  properly  verified  by  affidavit. 

A  guardian  (ul  liiem  Avas  appointed  for  the  minors,  who 
answered  and  denied  the  allegations  of  the  petition,  and 
demanded  proof  of  the  same.     All  the  adult  heirs  appeared 
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by  attorney,  who  also  appeared  as  such  for  the  minors, 
and  ^hey  pleaded  five  pleas  or  exceptions  in  bar  of  the  re- 
lief songht  in  the  petition,  and  in  objection  to  the  sale. 
The  (jrnvamrn  of  these  pleas  is,  that  the  sale  of  said  lands 
would  not  be  for  the  benefit  of  said  heirs,  and  it  would  be 
a  sacrifice  of  the  interests  of  contestants  in  said  lands,  and 
such  a  sale  would  be  made  against  their  wish  and  protesta- 
tion. The  petitioner  demurred  to  each  of  tliese  pleas  or 
exceptions,  and  assigned  several  causes  of  demurrer,  which 
deny  the  sufficiency  of  the  pleas,  inasmuch  as  they  do  not 
deny  any  of  the  allegations  of  the  [)etition.  The  court 
below  overruled  the  domun'ers,  and  the  petitioner  there- 
U{X)n  rcphed,  and  took  issue  on  the  said  pleas,  and  went  to 
trial  on'the  same. 

The  evidence  taken  in  the  cause  shows  that  all  the  alle- 
gations of  the  petition  were  time,  but  that  it  would  be  to 
the  injuiy  of  the  contestants  to  sell  that  portion  of  the 
lands  mentioned,  which  was  covered  by  the  widow's  dower, 
before  her  death ;  that  she  was  between  fifty  and  sixty 
yeai*s  old,  and  in  poor  health ;  that  the  whole  quantity  of 
the  land  was  about  twenty-three  hundred  acres,  and  of 
this,  dower  had  been  tussigned  to  the  widow,  the  petitioner, 
of  eleven  hundred  and  twenty  acres ;  and  that  it  would 
sacrifice  the  lands  covered  by  the  dower  to  sell  them  at  the 
time  of  the  application.  It  was  also  proven  that  several 
of  the  adult  heirs  objected  to  the  sale,  because  it  would 
result  in  a  sacrifice  of  the  lands  covered  by  the  dower. 

Under  this  proof,  the,  court  below  refused  to  grant  an 
order  for  the  sale,  and  dismissed  the  jxititiou,  with  costs. 
From  tliis  judgment  the  jietitioner  appeals  to  this  court,  to 
have  the  action  of  the  probate  court  reviewed  and  cor- 
rected. 

Under  the  laws  of  this  State,  an  administratrix  is  a 
trustee,  and  as  such  she  is  entitled  to  possession  of  all  the 
propert}'  of  the  decedent  not  exempt  from  administration 
by  statute,  to  hold  the  same,  if  there  is  no  will,  Jirst,  for 
the  payment  of  such  decedent's  debts,  and  second,  to  dis- 
tribute the  residue,  left  after  payment  of  debts  and  the  ex- 
penses of  administration,  amongst  those  persons  entitled 
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to  the  same.  If  all  the  distributees  are  of  age  and  capable 
of  acting  for  themselves,  the  final  distribution  may  be 
made  without  an  order  of  court,  if  all  the  parties  in  interest 
consent  to  it;  and  their  release  to  the  administrator  on 
such  a  distribution  is  sufficient  for  his  discharge  on  his  final 
settlement.  But  if  some  of  the  parties  are  minors,  or  in- 
capable of  acting  for  themselves,  or  will  not  consent  to  a 
distribution  without  an  order  of  court,  then  the  distribu- 
tion must  be  made  by  application  to  the  probate  court,  and 
proceedings  under  the  statute  for  that  purpose.  This  is 
particularly  the  case  with  respect  to  the  personal  property. 
Eev.  Code,  §§  2060,  2047,2106,2157,  2158:  Feacjun  v.  Ken- 
dall, 43  Ala.  628 ;  WilUs  Achrir  v.  Heirs  of  Willis,  9  Ala. 
330,  334 ;  1  Williams  Ex'r,  p.  [436] ;  Perrymon  v.  Greer, 
39  Ala.  133 ;  Marshall  v.  Groive,  29  Ala.  278. 

The  lands  of  the  deceased  descend  at  once  to  the  heirs 
as  tenants  in  common,  subject  to  the  statutory  burden  of 
paying  his  debts,  if  the  personalty  should  be  insufficient 
for  that  purpose.  The  title  passes  instantly  to  the  heir  on 
the  ancestor's  death,  where  there  is  no  will.  But  notwith- 
standing this,  there  is  a  statutory  power  over  the  real  es- 
tate given  to  the  administrator  for  certain  purposes ;  that 
is,  a  power,  under  an  order  of  the  probate  court,  to  sell  the 
same  for  the  payment  of  debts  and  for  distribution  amongst 
the  heii's.— Kev.  Code,  §  1900;  Patton  v.  CVo?<;,  26  Ala.  426, 
432 ;  PettiVs  Admr  v.  Pettifs  Heirs,  32  Ala.  288,  311 ;  An- 
derson,  Adm'r,  v.  McGowan  et  al.,  42  Ala.  280,  288;  Bev. 
Code,  §  1888.  Then,  the  administrator's  power  over  the 
lands  of  a  decedent,  for  distribution,  is  merely  a  statutory 
trust  in  favor  of  the  heirs.  This  trust  may  be  executed 
under  an  order  of  the  probate  court.  This  is  a  power  con- 
ferred upon  that  court  by  statute. — Rev.  Code,  §  2221.  It 
can  hardly  be  pretended  that  the  legislative  authority  de- 
signed that  the  power  so  conferred  should  be  so  exercised 
as  to  injure  the  persons  for  whose  benefit  it  was  bestowed, 
particularly  if  these  persons  should  be  minors,  as  in  the 
great  majority  of  instances  must  necessarily  happen.  Un- 
doubtedly, a  bill  hes  in  chancery  to  partition  lands  held  by 
tenancy  in  common. — Deloney  v.  Walker,  9  Port.  497 ;  S,  G., 
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6  Smith's  Cond.  R.  p.  5G8.  Then,  tliLs  is  a  power  of  juris- 
diction, that  pas8<Kl  from  tlie  court  of  chancery*  to  the 
court  of  probate.  In  such  case,  tlie  practice  in  tiie  latter 
court  is  governed  by  the  practice  in  tlie  former. — Kiivg  v. 
CdUns,  21  Ala.  363 ;  Mitf.  PL  luarp.  \\  119,  top  p.  170.  In 
such  instances,  the  bill  should  show  that  the  interests  of 
the  infants  would  not  be  injured  by  a  sale  for  distribution, 
or  that  they  desired  the  distribution  to  be  made,  and  a  sale 
for  that  purjiose  was  necessary. — Mitf.  PI.  marg.  p.  120, 
121 ;  ib.  [27 1 ;  1  Story  E<i.  §  1327,  1333.  Then,  the  peti- 
tion should  not  only  allege  that  there  was  a  heritable  seizeu 
in  the  ancestor  in  the  lands  sought  to  be  sold  for  distribu- 
tion, V)ut  also  that  one  of  the  heirs  desired  the  distribution, 
and  tliat  there  was  such  necesnity  for  a  sale  as  would  justify 
it.  This  would  render  all  the  sections  of  tlie  Co<le  govern- 
ing the  practice  in  such  applications  harmonious  and  intel- 
ligible, and  enable  the  probate  court  to  protect  the  interests 
of  minors  in  such  cases,  as  a  court  of  chancery  would  do. 

1  Story  Eq.  ^5$  1353,  1357;  Rev.  Cotle,  ^§  2221,  2222,2225, 
2228;  ib.  3105,  3106,  3108,3120-21. 

Under  this  coiistniction  of  the  statute  and  the  iM)wers  of 
the  probate  court  to  decree  sales  of  the  lands  of  minor 
heirs  for  distinbution,  the  application  of  t^ie  administratrix 
was  insufficient,  in  failing  to  allege  that  some  one  of  the 
heirs  of  her  intestate,  desired  &  distribution  of  the  lands  in 
controversy,  and  that  a  sale  was  necessary,  and  would  not 
injure  the  interests  of  the  minors ;  and  the  demurrer  to  the 
pleas  of  the  contestants  should  have  l>een  visited  upon  it, 
and  it  should  have  been  dismissed,  if  the  petitioner  de- 
clined to  amend  it. — SommerviUe  v.  Me.rrUly  1  Porter,  107; 
S.  C,  3  Smith  Cond.  R.  409;  H'xhjern  et  al.  v.  Smilrif  H  n!., 

2  Porter,  249 ;  S.  C,  3  Smith  Cond.  R.  681. 

The  court,  then,  committed  no  error  in  overruling  tlio 
demurrers. 

The  evidence  objected  to  as  to  the  mode  of  proving 
dower  was  immaterial,  and  being  addressed  wholly  to  the 
court,  it  can  not  be  presiuiied  that  it  had  any  eftV^'t  in  pro- 
ducing an  improper  judgment.  Whether  there*  was  a 
dower  incumbrance  on  the  lands  sought  to  be  sold,  was  not 
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a  question  in  the  case.  But  the  issue  was,  whether,  in 
such  an  appHcation  by  the  administratrix,  a  sale  ought  to 
be  ordered  against  the  protest  of  all  the  parties  in  interest 
and  to  the  injury  of  tlie  minors.  There  was  testimony 
quite  sufficient,  beside  this,  to  have  justified  the  court  in 
coming  to  the  conclusion  that  an  order  for  a  sale  ought  to 
be  refused.  In  such  a  case,  a  reversal  will  not  be  allowed, 
although  there  might  have  been  error  in  the  ruhng  of  the 
court  below. — Henderson  v.  Benfro,  31  Ala,  101.  The  al- 
lotment of  dower  is  a  matter  of  record,  and  the  only  com- 
petent proof  is  a  production  of  the  record,  or  a  properly 
certified  copy,  and  parol  proof  to  show  that  the  lands 
named  in  the  decree  for  the  allotment  of  the  dower  was  a 
portion  of  the  lands  mentioned  in  the  petition  for  the  order 
of  sale  for  distribution. —  Rev.  Code,  §  1636;  1  Greenl.  Ev. 
§  501,  et  seq. 

All  the  powers  of  an  administrator  over  the  lands  of  an 
intestate  estate  are  those  of  a  trustee.  When  the  purposes 
of  the  trust  are  fully  accomphshed,  these  powers  necessa- 
rily cease.  It  follows,  then,  if  the  estate  is  solvent,  and  all 
the  debts  of  the  deceased  with  the  payment  of  which  the 
land  is  charged  by  statute,  are  paid,  that  the  power  to  sell 
for  the  payment  of  debts  is  gone.  And  for  a  like  reason 
he  is  not  bound  to  rent,  because  the  lands,  on  the  payment 
of  the  deceased's  debts  and  the  expenses  of  admmistra- 
tion,  become  the  absolute  and  uncharged  property  of  the 
heirs.  The  administrator,  in  such  a  case,  is  not  bound  to 
distribute  the  lands,  imless  he  is  requested  to  do  so  by 
some  of  the  heirs.  And  if  he  fails  even  then,  it  is  not  a 
devastavit  for  which  he  can  be  charged  on  his  final  settle- 
ment. •  Even  after  final  settlement,  the  distribution  may  be 
effected  by  a  dii'ect  appUcation  of  the  heirs,  or  any  one  of 
them,  to  the  court  of  probate  for  that  purpose. — Revised 
Code,  §§  3105-6,  et  seq.  The  administrator,  then*,  in  this 
case,  could  not  claim  that  the  trust  to  distribute  the  lands 
of  the  decedent  was  a  right  vested  in  her,  which  she  was 
bound  to  execute  in  opposition  to  the  wishes  of  the  bene- 
ficiaries, and  to  their  injiiry.  I  think  this  necessarily  re- 
sults from  the  reason  of  the  authorities  above  quoted,  and 
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the  whole  law  upon  the  subject  of  the  partition  of  lands 
held  by  tenancy  in  common  in  this  State. 

The  judgment  of  the  court  below  is  therefore  aflSrmed, 
with  costs. 

[Note  bt  REPonTER.— The  opinion  in  ibis  ctise  was  delivered  at  the 
January  Term,  1871.  bat  did  not  come  into  the  £ei>ortcr'B  bands  nntil 
the  5tlj  of  June,  ]87;t.l 


HARBOR  MASTER  AND  PORT  WARDENS  OF  MO- 
BILE V8.  CAPTAIN  SOUTHERLAND. 

[action  to    recover   rERS,  AC,  DT   HABBOB  MA8TKB  AKD  PORT  WAKDENS.] 

1.  I'reBumption  in  favor  of  correclncM  of  court  below. — The  judgment  of 
an  inferior  court  is  presumed  io  be  right,  and  if  the  record  is  so  de- 
fectively made  up  that  it  can  not  be  told  whether  it  is  right  or  wrong, 
the  judgment  will  be  affirmed. 

2.  City  corporation,  ordinances  of ;  $upreme  court  oaH  not  take  judicial  no- 
tice of.  —This  court  can  not  judicially  know  what  the  laws  and  ordi- 
nances of  a  city  corporation  are,  and  if  not  set  out  in,  and  made  a  part 
of  the  record,  they  con  not  properly  be  considered  in  disposing  of  a 
case  on  appeal. 

3.  Harbor  nuuter't  fees,  atJLud  ht/  ordinances  of  Mobile  and  act  of  MarA 
3,  i«7U  ;  when  can  be  recovered. — By  the  ordinance  of  the  city  o(  Mobile 
passed  the  2'2d  of  April,  1H70,  entitled  "  An  ordinance  regulating  and 
fixing  the  harbor  master  and  port  wardens'  fees,  in  the  port  of  Mobile, 
as  per  act  passed  by  the  legitilature  authorizing  the  same,  approved 
March  3d,  1870,"  the  harbor  miister's  fees  specified  in  said  ordinance 
are  only  to  be  paid  when  the  services  of  the  harbor  master  and  port 
wardens  become  necessary,  and  are  actually  rendered  or  offered  to  be 
rendered. 

4.  Act  of  3d  March,  1870,  and  ordinanwt  tkertunder  ;  wurt  police  regmla- 
tion».-^he  said  act  of  the  3d  March.  lt<70,  and  the  said  ordinance, 
properly  interpreted  and  understood,  are  police  regulations  merely,  and 
are  not  in  conflict  with  or  repugnant  to  the  oonstitalion  of  the  United 
States. 

Appeal  from  Circuit  Court  of  Mobile. 
Tried  before  Hon.  John  Eixiott. 
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This  is  an  appeal  from  a  judgment  rendered  by  the  cir- 
cuit court  on  a  case  brought  in  that  court,  on  appeal  of  the 
appellee,  to  reverse  a  judgment  by  default  recovered  against 
Southerland  by  the  harbor  master  and  port  wardens  of  Mo- 
bile before  a  justice  of  the  peace.  There  was  no  complaint 
filed  in  the  circuit  court,  but  the  appellee  pleaded  as  fol- 
lows: 

"  1.  General  issue  m  short  by  consent.   • 

"  2.  That  no  service  or  duty  of  any  kind  was  ever  ren- 
dered by  said  plaintiffs  for  said  ship. 

"  3.  That  no  service  or  duty  was  ever  requested  by  said 
defendant,  or  by  any  one,  on  behaK  of  said  ship,  of,  or 
from,  said  plaintiffs,  and  none  was  necessary;  that  said 
ship  is  an  American  ship,  owned  in  New  York,  and  came 
into  this  port  with  freight  to  consignees  in  Mobile ;  that 
she  was  piloted  over  the  lower  bar  and  anchored  in  said 
lower  bay  by  a  Kcensed  pilot ;  that  said  anchorage  is  twenty- 
five  miles  from  Mobile,  not  within  the  corporate  limits  of 
Mobile,  and  is  from  four  to  seven  mUes  in  width  and  breadth, 
and  ships  lay  at  great  distance  from  each  other ;  that  no 
police  regulations  in  said  lower  bay  are  necessary  or 
proper ;  and  that  the  fees  claimed  in  said  complaint  are 
illegal,  of  no  value,  and  the  said  act  of  the  legislature  of 
the  State  of  x\  labama,  is  as  to  the  defendants  in  this  case, 
inoperative  and  void;  wherefore,  &c." 

There  also  appears  iu  the  record  an  ordinance,  which  is 
as  follows : 

"An  Ordinance,  regulating  and  fixing  the  harbor  master 
and  port  warden's  fees  in  the  port  of  Mobile,  as  per  act 
passed  by  the  legislature  authorizing  the  same,  and  ap- 
proved March  3d,  1870. 

"  Sec.  1.  For  every  steamer  or  sailing  vessel  of  any  de- 
scription whatever  that  may  come  within  the  bay  of  Mo- 
bile, or  within  the  corporate  limits  of  the  city  of  Mobile, 
for  the  pui-pose  of  either  discharging  or  loading,  or  both, 
of  freight  of  any  description,  and  anchor  in  the  lower  bay, 
or  proceed  to  the  city,  shall  be  subject  to  the  following 
rates  of  harbor  master's  fees,  independent  of  surveys,  in- 
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spections,  certificates,  <fec.,  aU'eady  provided  in  the  city 
charter." 

Then  follows  various  items  of  fees  allowed,  according  to 
tonnage. 

*'  Sec.  2.  Be  it  further  ordained.  That  all  other  port  fees 
for  surveys,  hispections,  certificates,  &c.,  shall  l>e  the  same 
as  now  provided  for  by  that  part  of  section  81  of  the  city 
charter  designating  the  same. 

"Approved  22d  April,  1870." 

There  is  an  agreed  statement  of  facts,  which  is  as  follows 

"That  by  the  act  of  March  3d,  1870,  and  all  the  laws, 
and  ordinances  of  the  citj'  of  Mobile  which  are  in  evi- 
dence, the  harbor  master  of  the  port  of  Mobile  went  on 
board  of  the  ship  H.  Cook,  of  which  Henry  Sontherland  is 
master,  and  ofiered  his  services  to  regulate  and  station 
said  ship  in  the  bay  of  Mobile,  and  did  regulate  and  sta- 
tion said  ship,  while  said  ship  was  not  employed  in  receiv- 
ing or  dLscharging  her  cargo ;  that  at  the  time  this  occurred, 
the  ship  was  within  the  bay  of  Mobile,  and  in  the  port  of 
Mobile,  between  the  outer  bar  and  Dog  river  bar,  about 
four  miles  north  from  Fort  Moi^an,  which  is  at  the  mouth 
of  Mobile  bay ;  that  the  said  captain  said  that  he  did  not 
wish  the  services  of  the  haibor  master,  and  Uiat  his  ser- 
vices were  not  necessary ;  the  harbor  master,  however,  did 
regulate  and  station  the  said  ship,  by  a.ssigning  her  the 
place  she  occupied  when  the  harbor  master  acted  ;  that 
the  ship  was  brought  into  the  lower  bay  by  a  pilot,  and 
anchored  where  she  wjis ;  that  the  anchorage  where  she 
lay  was  twent^'-tive  miles  from  Mobile  city,  not  witliin 
the  corporate  limits,  and  the  anchonige  where  she  lay 
is  from  four  to  seven  miles  in  width  and  length,  and 
the  sor^'ice  charged  for  has  always,  until  Uie  passage 
of  said  act,  been  performed  by  the  pilots;  that  these 
facts  apply  to  the  case  of  the  H.  C(K)ke,  which  is  an 
American  sliip,  and  to  the  barque  Moreno,  captain  John 
Hopkins,  an  Enghsh  ship.  Tliese  three  cases  are  brought 
here  by  appeal  from  the  judgment  of  T,  J.  Burns,  a  justice 
of  the  \yei\ce  for  Mobile  county,  and  if  the  court  is  of 
opinion  that  the  harbor  master  is  entitied  to  claim  fees. 
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under  the  acts  and  ordinances,  for  services  as  herein  set 
forth,  then  the  judgment  shall  be  rendered  for  the  plaintiffs 
in  all  of  the  cases ;  if  not,  then  judgment  shall  be  rendered 
for  the  ship  captains,  and  either  party  may  appeal." 

This  is  a  full  report  of  everything  contained  in  the  tran- 
script which  has  any  bearing  whatever  in  the  case. 

The  court  rendered  judgment  in  favor  of  the  appellee, 
and  hence  this  appeal. 

Alex.  McKinstry,  for  appellant. 
John  T.  Taylor,  for  appellee. 

(Neither  brief  came  into  Reporter's  hands.) 

PECK,  C.  J, — The  record  in  this  case  is  so  imperfect 
and  so  defectively  made  up,  that  it  is  impossible  to  tell 
whether  the  judgment  of  the  circuit  court  is  right  or  wrong. 
Where  it  does  not  manifestly  appear  from  the  record  that 
the  judgment  is  wi'ong,  we  are  bound  to  presume  it  is  right. 
This  judgment  must,  therefore,  be  affirmed. 

The  statement  of  facts  says,  "  That  by  virtue  of  the  act 
of  March  3d,  1870,  and  all  the  laws  and  ordinances  of  the 
city  of  Mobile  which  are  in  e^ddence,  the  harbor  master  of 
the  port  of  Mobile  went  on  board  the  ship  H.  Cooke,  of 
which  Henry  South  erland  is  master,  and  ojffered  his  services 
to  regulate  and  station  said  ship  in  the  bay  of  Mobile,"  &c. 
Now,  we  do  not  judicially  know  what  "  all  the  laws  and 
ordinances  of  the  city  of  Mobile  "  on  this  subject  are,  and, 
as  they  are  not  set  out  in  the  statement  of  facts,  they  can 
not  properly  be  considered  in  disposing  of  the  case.  But, 
as  we  understand  the  main  purpose  of  this  appeal  is  to 
obtain  a  construction  of  the  said  act  of  the  3d  of  March, 
1870,  referred  to,  and  an  ordinance  of  said  city  having  ref- 
erence to  said  act,  and  copied  in  the  record,  approved  by 
the  mayor  on  the  22d  of  April,  1870 ;  and  as  it  is  manifest, 
fi-om  this  case,  that  doubts  are  entertained  as  to  the  mean- 
ing of  and  validity  of  said  act  and  ordinance  ;  to  prevent 
future  litigation,  as  far  as  possible,  we  proceed  to  state 
what  appears  to  us  to  be  the  proper  interpretation  and 
legal  effect  of  said  act  and  ordinance. 
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The  act  is  entitled,  "An  act  to  extend  the  juriHdiction, 
powers  and  duties  of  the  liarbor  master  and  port  wardens 
of  Mobile."  The  first  section  enacts  that  "  from  and  after 
the  passage  of  this  act,  all  laws  and  parts  of  laws  creating 
a  harbor  master  and  i>ort  wardens  for  the  port  of  Mobile 
be,  and  the  same  are  hereby  made  to  extend  to  and  include 
all  vessels  coming  into  the  bay  of  Mobile ;  and  the  said 
harbor.master  and  i>ort  wardens  shall  discharge  the  same 
duties  to,  and  receive  from  said  vessels  the  same  fees,  as 
tliough  they  were  lying  at  the  wharves  of  the  city  of  Mo- 
bile." 

The  second  section  is  as  follows :  "  That  from  and  after 
the  pa.ssage  of  this  act,  the  words '  tonnage  dues,'  when- 
ever they  occur  in  the  city  charter  and  code  of  ordinances, 
and  in  all  the  acts  relating  to  the  harbor  ma8t<;r  and  port 
wardens  of  the  city  of  Mobile,  shall  be  stricken  out,  and 
in  Ueu  thereof,  the  words  "harbor  fees"  inserted;  and  that 
the  number  of  such  port  wardens,  their  fees  and  rates  of 
com{>ensation  in  the  city  and  bay  of  Mobile,  shall  be 
chaijged  and  fixed  by  the  corporate  authorities  as  they 
may  deem  necessaiy  and  exi)edient." 

The  said  ordinance  referred  to  is  entitled,  "An  ordinance 
regulating  and  fixing  the  harbor  master's  and  jwrt  wardens' 
fees  in  the  port  of  Mobile,  as  per  act  passed  by  the  legisla- 
ture authorizing  the  same,  and  approved  March  3d,  1870." 
The  first  section  is  as  follows,  to-\*it :  "  For  every  steamer 
or  sailing  vessel  of  any  description  whatever,  tliat  may 
come  within  the  bay  of  Mobile,  or  within  tlie  corporate 
limits  of  the  city  of  Mobile,  for  the  purpose  of  either  dis- 
charging or  loading,  or  both,  of  freight  of  any  description, 
and  anchor  in  the  lower  bay,  or  proceed  to  the  city,  shall 
be  subject  to  the  following  rates  of  harbor  master's  fees, 
independent  of  survey,  inspection,  and  certificates,  alreatly 
provided  for  in  the  city  chaiier."  Then  follows  a  U.st  of 
fees,  ranging  from  one  to  fifty  dollars,  according  to  tlio 
tonnage  of  the  diflferent  vessels. 

If  this  act,  and  the  said  ordinance  passed  by  the  city 
authorities  of  Mobile,  really  mean  that  every  steamer  or 
sailing  vessel  that  comes  into  the  bay  and  harbor  of  Mo- 
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bile  for  the  purpose  named  in  said  ordinance,  must  pay  the 
fees  therein  specified,  whether  the  services  of  the  harbor 
master  and  port  wardens,  or  either  of  them,  become  neces- 
sary, or  not,  and  when  no  services  are  in  fact  rendered, 
then  we  are  prepared  to  pronounce  the  said  act  and  ordi- 
nance unconstitutional.  If  no  other  reasonable  construc- 
tion can  be  given  to  said  act  and  ordinance,  then  they 
amount  to  a  regulation  of  commerce,  and  are  in  conflict 
with  the  constitution  of  the  United  States  on  this  subject. 
Steamsh'jJ  Company  v.  Port  Wardens,  6  Wall.  31. 

But,  we  think  a  different  construction  may  be  reasonably 
given  to  said  act  and  ordinance — a  construction  that  will 
relieve  them  from  any  constitutional  objections. 

Courts  are  bound,  if  possible,  to  give  a  statute  such  a 
construction  as  will  enable  it  to  have  effect,  and  in  doing 
this,  they  may  lean  in  favor  of  such  an  interpretation  of 
the  language  used  as  may  not,  at  first  view,  seem  to  be  its 
most  obvious  and  natural  import. — Cooley  Con.  Lim.  184. 

An  act  of  the  legislature  is  to  be  so  construed,  if  possi- 
ble, as  to  make  it  consistent  with,  and  not  repugnant  to, 
the  constitution  {Dow  v.  Norris,  4:  N.  H.  17);  therefore, 
whenever  an  act  can  be  so  construed  and  applied  as  to 
avoid  a  conflict  with  the  constitution,  it  should  be  done, 
and  never  declared  unconstitutional,  if  it  can  be  upheld  by 
any  reasonable  intendment  or  alloAvable  presumption. —  The 
People  V.  The  Siqoervisors  of  Orange,  17  N.  Y.  241. 

Applying  these  rules  of  construction  to  the  said  act  and 
ordinance,  we  think  they  may  reasonably  be  interpreted  to 
mean,  that  every  steamer  or  sailing  vessel  that  may  come 
within  the  bay  of  Mobile,  or  within  the  corporate  limits  of 
the  city  of  Mobile,  for  the  purpose  of  either  dischargmg 
or  loading,  or  both,  of  freight  of  any  description,  and 
anchor  in  the  lower  bay,  or  proceed  to  the  city,  and  the 
ser^dces  of  the  harbor  master  or  port  wardens,  or  either  of 
them,  become  and  are  necessary  to  station  said  steamer  or 
sailing  vessel,  or,  when  stationed,  to  change  its  location,  or 
when  any  other  services  usually  rendered  by  such  ofiicers 
become  necessary,  and  are  actually  rendered,  or  offered  to 
be  rendered,  then  such  steamer  or  sailing  vessel  shall  be 
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subject  to  the  rates  of  harbor  master's  fees  meutioued  in 
said  ordinance,  and  not  otherwise.  So  construed,  said  act 
and  ordinance  become  poUce  regulations  merely,  and  are 
relieved  from  all  constitutional  objections. 

The  fact  that  the  «aid  ordinance  calls  these  charges  har' 
Utr  master  8  ./'etw,  is,  it  seems  to  us,  an  index  to  its  intent 
and  meaning,  and  justifies  the  interpretation  we  have  put 
ujx)n  it.  Why  call  them  harbor  master's  fees,  unless  the 
harbor  master  is  requh'ed  to  render  services  to  entitle  him 
to  receive  them  ?  The  meanmg  of  the  word  "  fees "  is,  a 
recomi)en8e  allowed  by  law  to  ofiicers  for  their  labor  and 
trouble,  «fcc. — 2  Bac.  Abr.  463.  Therefore,  where  there  is 
no  labor  or  trouble,  no  necessary  services  rendered,  or 
oflered  to  be  rendered,  no  fees  should  be,  or  can  be,  prop- 
erly allowed. 

Lot  the  judgment  of  the  court  below  be  tifiirmed  at  the 
api^ellant's  costs. 
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[PiTITIOK  TO  8KT  ASIUE   8ALK   OF   DECEDENT'S  LASDH    UXDES  OBOBB  OF  P»0» 
DATE   COCUT.  ] 

I.  Sale  qt'  decedcut'a  lauds;  juriadietion  of  probate  coHtt  to  order,  /or  4i- 
rinioH  bflureeH  wido»  and  only  keii— The  probate  court  huii  uo  jurisdic- 
tion to  order  a  sale  of  real  eHtule  boUmging  to  a  decedeut,  for  the  pur- 
pose of  milking  au  equitable  diTision  among  the  h«ir«  or  deviMM, 
(IloviHed  Code,  §  TJUl,)  when  tbe  facU  Mute<l  in  th«  )iet{tion  negadre 
the  existence  of  the  ground  on  which  the  sole  ■  asked  ;  mi  where  it 
alleKCK  that  the  widow  and  au  only  child  are  the  heirs  ;  uor  can  tbe 
widowH  conneut  to  the  sale  of  her  dower-interest,  in  such  case,  give 
tbe  court  jurisdiction  to  order  the  sale. 

*2.  Same;  who  m«y  wore  to  net  anid*  Mle.—An  administrator,  on  whose 
petition  real  CKtnte  is  sold  under  an  order  of  the  probate  court,  can  not 
nftorwards  move  the  court  to  set  aside  the  sale  for  want  of  juriHdiction, 
although  the  estate  is  afterwards  declared  insolvent,  and  he  is  contin- 
ued in  the  office  of  administrator  :  the  estoppel  operates  against  the 
person,  and  not  against  his  official  capacity. 
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Appeal  from  the  Probate  Court  of  Sumter. 
Heard  before  the  Hon.  J.  A.  Abraham. 

In  the  matter  of  the  estate  of  H.  F.  Eaton,  deceased,  on 
the  petition  of  Green  B.  Mobley,  the 'administrator,  ask- 
ing the  court  to  vacate  and  set  aside,  as  null  and  void,  a 
sale  of  certain  lands  belonging  to  said  decedent,  and  the 
order  of  the  court  under  which  said  sale  was  made.  The 
order  of  the  court,  under  which  said  lands  were  sold,  was 
granted  on  the  petition  of  the  said  administrator,  which 
was  filed  on  the  14th  day  of  November,  1859,  and  which 
alleged  that  said  lands  could  not  be  fairly  and  equitably 
divided  among  the  heirs  without  a  sale.  The  petition  fur- 
ther alleged,  "  that  the  deceased  left  the  following  heirs, 
to-wit,  Amaiida  Eaton,  widow  of  said  deceased,  and  Alice 
Eaton,  an  only  child,  under  the  age  of  twenty-one  years." 
The  widow  waived  her  right  to  have  dower  assigned,  and 
consented  to  take  one-sixth  of  the  purchase-money  in  lieu 
of  dower.  On  the  fourth  Monday  in  December,  1859,  the 
court  granted  an  order  of  sale.  The  sale  was  made  by  the 
administrator  on  the  22d  day  of  December,  1860,  J.  C.  In- 
man,  Evan  Allen,  and  the  administrator  himself  becoming 
th^  purchasers  of.  the  different  parcels.  The  sale  was  re- 
ported to  the  court  at  its  April  term,  1861,  and  was  con- 
firmed, without'  objection,  at  that  term.  The  administra- 
tor afterwards  sold  the  lands  bought  by  himseK  at  the 
sale,  to .  one  Edward  Herndon,  w^ho  paid  the  purchase- 
money,  and  was  in  possession  when  the  petition  to  set  aside 
the  sale  was  filed.  Inman  gave  his  notes  for  the  purchase- 
money  of  the  portion  bought  by  himself  at  the  sale,  went 
into  possession  of  the  lands,  and  continued  in  possession 
up  to  the  time  of  his  death,  but  paid  no  portion  of  the 
purchase-money.  After  his  death,  F.  P.  Snedicor,  as  his 
administrator,  sold  the  lands  under  an  order  of  said  pro- 
bate court,  and  one  J.  A.  Gibbs  became  the  purchaser.  In 
March,  1866,  said  G.  B.  Mobley,  as  administrator  of 
Eaton,  brought  suit  against  Inman's  sureties  on  the  note 
given  for  the  purchase-money,  and  that  suit  was  pending 
and  undetermined  when  these  proceedings  were  instituted 
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to  set  aside  the  sale.  Inman's  estate  was  reported  and  de- 
clared insolvent  in  1866,  and  the  note  for  the  purchase- 
money  was  not  filed  as  a  claim  against  his  estate  within 
the  time  required  by  law.  Eaton's  estate  was  also  de- 
clared insolvent,  but  at  what  time  does  not  ap|>ear  from 
the  record ;  the  only  recital  in  reference  to  it  being  the 
stiitcment  in  the  bill  of  exceptions,  tliat  "  the  plaintiff  in- 
troduced in  evidence  the  record  of  the  report  and  declara- 
tion of  insolvency  of  the  estate  of  said  H.  F.  Eaton,  and 
the  cimtiuuance  of  sjiid  G.  B.  Mobley  as  the  administrator 
of  said  estate" ;  but  the  record  of  tliese  matters  is  not 
copied  into  the  transcript.  The  petition  to  set  aside  the 
order  of  stUe,  and  all  the  proceeduigs  had  under  it,  was 
filed  in  January,  1870 ;  said  Snedicor,  as  tlie  administra- 
tor of  Inman's  estate,  and  Gibbs,  tlie  purchast^r  at  his 
sale,  being  notified,  and  made  defendants.  The  grounds 
alleged  in  the  petition  for  setting  aside  the  sale,  and  the 
grounds  on  wliich  it  was  set  aside,  are  stated  in  the  opin- 
ion of  the  court.  The  proceedings  to  set  aside  the  sale 
seem  to  have  been  confined  to  the  lands  purchased  by  In- 
man.  Tlie  decree  setting  aside  the  sale,  and  some  other 
matters  whicli  require  no  particular  notice,  to  which  ex- 
ceptions were  reserved,  are  now  assigned  ^as^'error. 

Bliss  &  Snedicor,  Coleman  &  Little,  for  appt>llants. 
1.  The  petition  for  the  sale  of  the  lands  was  filed  by  the 
administrator,  and  alleged  a  statutory  ground  for  the  sale. 
The  petition  gave  tlie  court  jurisiliction  to  order  the  sale, 
and  no  subsequent  irregularities  can  render  the  sale  void, 
no  matter  what  might  be  tlieir  effect  on  error  or  appeal. 
Salrlwr  v.  iSatcher, 41  Ala.  26 ;  iSdlhnifitaU  v.  Hihy  (f*  Dau:' 
son,  28  Ala.  184 ;  FuUVh  IlrtrH  i\  GdiMnf,  28  Ala.  218 ; 
Cox  V.  Davis,  17  Ala.  714  ;  IVymnn  v.  (\impi>t^l,  6  Porter, 
219  ;  L'ujhijwit  V.  Lewis'  Heirs,  1  Ala.  475  ;  HaU  v.  Chu}- 
man,  35  Ala.  653  ;  29  Ala.  210 ;  29  Ala.  542. 

2.  The  widow's  dower  is  a  veste<l  interest  in  the  lantls, 
and  the  law  i>rovides  tlie  means  for  a8c>«rtaiuing  its  value. 
If  the  dower  can  not  be  set  off  by  metes  and  Ixiunds,  she 
can  only  get  her  rights  by  consenting  to  a  sale,  and  taking 
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an  agreed  part  of  the  purchase-money.  It  may  be  as  nec- 
essary to  sell,  in  order  to  get  the  widow's  dower-interest 
out  of  the  land,  as  to  get  a  child's  share  on  distribution 
among  several ;  and  each  case  is  equally  within  the  pur- 
view of  the  statute. 

3.  Under  the  circumstances  shown  in''this  case,  Mobley 
can  not  be  heard  to  ask  that  the  sale  should  be  set  aside. 
He  procured  the  order  of  sale ;  he  made  the  sale,  and  re- 
ported it  to  the  court  by  which  it  was  confirmed ;  he  pur- 
chased a  portion  of  the  lands  at  his  own  sale,  and  sold 
them  to  an  innocent  purchaser,  who  has  made  valuable  im- 
provements, and  who  is  still  in  possession  ;  he  failed  to  file 
the  note  for  the  purchase-money  against  Inman's  estate, 
(thereby  rendering  himself  liable  for  negligence  in  the 
event  of  its  loss,)  and  he  is  now  prosecuting  a  suit  against 
the  sureties  on  the  note.  Under  these  circumstances,  he 
is  estopped  from  setting  aside  the  sale,  for  no  man  can 
take  advantage  of  his  own  wrong. — Nopper  v.  Steele, 
18  Ala.  828  ;  Lawson  v.  Lay,  24  Ala.  184 ;  S.  C,  25  Ala. 
Rep.  543. 

4.  The  administrator  who  makes  the  motion  to  set  aside 
the  sale,  is  the  same  person  who  procured  the  order  of 
sale.  On  the  declaration  of  insolvency,  he  gave  no  new 
bond,  and  received  no  new  appointment ;  he  was  simply 
continued  in  his  ofiice.  The  doctrine  of  estoppel,  as  es- 
tablished by  the  authorities  above  cited,  apphes  to  him 
personally,  and  not  to  the  office  which  he  held. 

TuRNEB  Keavis,  contra. — 1.  The  application  shows  that 
Eaton's  heirs  were  his  widow  and  an  only  child.  The 
widow  was  not  an  heir,  and,  therefore,  was  not  entitled, 
either  to  a  division  of  the  land,  or  to  any  part  of  the  pro- 
ceeds of  a  sale  of  it.  She  was  only  entitled  to  dower,  or 
(in  case  a  sale  could  legally  be  made)  to  a  part  of  the  pro- 
ceeds of  sale,  not  exceeding  one-sixth,  in  lieu  of  her 
dower.  The  widow  not  being  an  "  heir,"  and  the  intestate 
having  only  one  child,  and  that  child  being  the  only  heir, 
and  a  minor,  it  is  manifest  that  the  court  had  no  power,  on 
the  facts  stated  in  the  application,  to  order  a  sale  for  the 
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purpose  of  division.  There  being  but  one  heir,  there 
could  be  no  division,  nor  any  necessity  for  it  The  order 
of  sale,  therefore,  was  wholly  void  for  want  of  jurisdiction ; 
and  it  was  competent  for  the  court  to  vacate  it,  on  motion 
of  a  party  interested,  at  any  time. — Code  of  1852,  §§  1855, 
1867,  1868,  1873,  1874,  1875 ;  1  Bouv.  Law  Die,  p.  582, 
title  "  Heir"  ;  Johnson  v.  Johnson,  40  Ala.  247 ;  Summerseli 
V.  Summersett,  40  Ala.  596 ;  SfUcker  v.  Satcher,  41  AU. 
26  ;  JVihon  v.  Armstrong,  42  Ala.  168;  HaU  v.  Chnpman^ 
35  Ala,  553;  Bishop  v.  Hampton,  15  Ala.  761,  and  cases 
cited ;  McSioean  v.  Faulk,  46  Ala.  610. 

2.  The  estate  of  Eaton  having  been  decree«l  to  be  in- 
solvent, and  Mobley  ha\'ing  l>een  continued  in  the  office  of 
administrator  under  the  decree,  he  was  the  only  person 
who  could  move  to  set  the  sale  aside ;  and  it  was  his  duty 
to  do  so,  inasmuch  as  he  could  not  collect  the  purchase- 
money  on  account  of  the  sale  l:>eing  void,  and  it  was  there- 
fore necessary  to  re-sell  the  land  for  the  benefit  of  the 
creditors  of  the  estate.  If  he  could  not  take  the  stejw 
necessary  to  effect  a  re-sale,  no  one  could.  He,  having 
settled  his  administration  in  chief,  and  having  been  con- 
tinued in  the  office  of  administrator  under  the  decree  of 
insolvency,  on  account  of  the  failure  of  the  creditors  to 
elect  another  administrator,  had  all  the  rights  that  any 
other  person  elected  or  appoiuttMl  administrator  tie  Itonia 
nan  of  Eaton's  estate  would  have  had.  Though  the  same 
individual  who  obtained  the  order  of  sale,  his  official  char- 
acter and  duties  were  not  the  same  as  they  were  when  he 
was  administrator  in  chief.  In  legal  effect,  he  was  a  dif- 
ferent i>erson.— Revised  Code,  §5^  2189,  2195;  fyyatl  v. 
HamfHi,  29  Ala.  510,  and  cases  cited  ;  IValler  v.  Bibh,  Jan- 
uarj'  Term,  1871. 

3.  Between  the  14th  of  November,  when  the  application 
was  filed,  and  the  third  Monday  (19th  of  December),  the 
time  appointed  by  the  court  for  a  final  hearing  upon  it, 
were  only  thirty-five  days.  The  court  had  no  power  to  ap- 
point a  day  for  a  final  hearing  less  than  forty  daj-s  from 

34 
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the  filing  of  the  appUcation.  The  appointment  of  a  guar- 
dian ad  litem  for  the  minor  heir,  at  the  time  the  apphca- 
tion  was  filed,  and  set  for  a  hearing  at  a  time  less  than 
forty  days  from  the  filing,  and  all  subsequent  proceedings, 
were  unauthorized  and  void.  The  fact  that  the  order  of 
sale  was  not  in  fact  made  until  after  the  expiration  of  forty 
days  from  the  filing  of  the  application,  could  not.  remedy 
this  defect.— Code  of  1852,  §  18G9 ;  Acts  of  1853-4, 
p.  55,  §  3. 

4.  There  being  a  minor  heir  interested,  and  the  time  set 
for  hearing  the  application  not  being  authorized  by  law,  it 
was  impossible  to  take  "  proof  by  deposition,  as  in  chan- 
cery proceedings,  showing  the  necessity  of  a  sale,"  as  re- 
quired by  the  fifth  section  of  the  act  of  February  7,  1854, 
(Session  Acts  of  that  year,  p.  56.)  The  application  could 
not  properly  be  brought  to  an  issue  at  any  time  less  than 
forty  days  from  the  time  it  was  filed.  Depositions  in 
chancery  proceedings  can  not  be  taken  untU  the  cause  is 
at  issue.  Consequently,  the  proof,  if  taken,  was  not  taken 
as  required  by  law ;  and  the  order  of  sale  was,  therefore, 
void,  for  want  of  conformity  to  section  five  of  the  act  re- 
ferred to. — Strickland  v..  Hodge,  January  Term,  1871. 

B.  F.  SAFFOLD,  J.— The  appellee,  Mobley,  as  the  ad- 
ministrator of  the  insolvent  estate  of  Eaton,  filed  a  motion 
in  the  probate  court  to  set  aside  and  declare  null  and  void 
a  decree  of  the  said  court,  rendered  in  1859,  ordering  a 
sale  of  certain  lands  belonging  to  the  said  estate,  the  sale 
itself,  and  the  decree  confirming  the  sale.  The  grounds  of 
this  motion  were — Ist,  the  application  for  the  sale  shows  on 
its  face  the  want  of  jurisdiction  in  the  court  to  order  the 
sale  ;  2d,  no  guardian  ad  litem  for  the  minor  heir  was  ap- 
pointed, and  no  one  acted  as  such  guardian  until  the  day 
the  decree  of  sale  was  rendered ;  3d,  less  than  forty  days 
intervened  between  the  filing  of  the  petition  and  the  day 
appointed  for  its  hearing ;  4th,  the  proof  of  the  necessity 
of  a  sale  was  not  taken  as  required  by  law.  The  court 
rendered  a  decree  in  conformity  with  the  motion,  basing  it 
upon  the  1st  and  4th  groimds  above  stated. 
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It  seems  that  this  estate  was  rendered  insolvent  by  dam- 
age sustained  during  the  late  war.  The  application  for  the 
sale  of  the  land  was  made  in  1859,  by  the  same  person,  as 
administrator,  who  now  moves  to  set  aside  the  order  of 
sale  he  obtauied  and  the  subsequent  proceedings  conse- 
quent upon  it.  In  Safrher  v.  Safcher,  (41  Ala.  26,)  the 
doctrine  is  clearly  and  emphatically  declared,  as  the  re.sult 
of  the  decisions  in  this  State,  that  a  sale  of  a  decedent's 
real  estate,  under  an  order  of  the  probate  court,  rendered 
upon  a  proper  petition  stating  therein  a  statut<3ry  ground 
for  a  sale,  is  not  void,  except  only  where  there  are  minors 
or  |)ei-sons  of  unsound  mind  interested,  proof  by  deposi- 
tion, tvs  in  chancery  ca.ses,  showing  the  necessity  of  a  sale, 
must  be  taken.  In  this  case,  the  record  recites  that  proof 
was  taken  as  in  chancery  cases ;  and  the  petition  alleges 
that  the  said  real  estate  can  not  be  fairly  and  equitably 
divided  amongst  the  heirs  of  the  deceased  without  a  sale. 
But  the  petition  further  discloses,  that  "  the  said  deceased 
left  the  folloNving  heii"s,  viz.,  Amanda  Eaton,  widow  of  said 
deceased,  and  AUce  Eaton,  an  only  child,  and  under  twen- 
ty-one years  of  age."  The  action  of  the  court  was  in- 
voked under  its  authority  to  order  a  sale  of  the  lands  of 
an  estate  when  the  same  can  not  be  equitably  divided 
amongst  the  heirs  or  devisees. — Rev.  Code,  §  2221.  Is 
the  statement  in  the  petition,  that  the  widow  of  the  dece- 
dent, and  his  infant  daughter,  were  the  heirs  of  his  estate, 
so  inconsistent  with  the  all&gati()n  that  the  land  could  not 
he  equitably  divided  between  the  heirs,  and  the  recital  of 
the  record  that  proof  was  made  of  the  necessity  of  such 
sale,  as  to  destroy  them  ?  Or,  may  the  probate  court,  un- 
der section  2221,  separate  the  interests  of  the  Midow  and 
infant  child  by  a  sale  with  the  consent  of  the  widow  ? 

A  sale  of  the  real  estate  of  a  decedent,  under  a  decree 
of  the  probate  court,  vests  in  the  purchaser  only  the  title 
which  the  ancestor  had,  and  which  descended  upon  his 
heirs-at-law.  The  widow's  right  to  dower  is  unaflFected  by 
the  sale.  She  is  entitled  to  have  her  dower  set  off  by 
metes  and  bounds,  when  it  can  be  done  ;  and  when  it  can 
not,  as  in  the  case  of  a  city  lot  where  there  are  improve- 
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ments,  equitable  dower  must  be  assigned. —  Oiven  v.  Slat- 
ter,  26  Ala.  547.  The  probate  court  has  no  jurisdiction  to 
extract  from  the  estate  the  dower-interest  of  the  widow, 
except  in  two  instances  — 1st,  where  the  dower  can  be  as- 
signed by  metes  and  bounds  ;  2d,  where,  in  a  proper  case 
of  sale,  she  signifies  in  writing  her  consent  that  her  dower- 
interest  may  be  sold. — Snodgrass  v.  Clark,  44  Ala.  198  ; 
Eev.  Code,  §§  1631,  2229 ;  Barney  v.  Troioner  and  Wife, 
9  Ala.  901.  She  is  not  an  heir  or  devisee,  nor  is  she  a  ten- 
ant in  common  with  the  heirs  or  devisees.  The  mere  alle- 
gation of  a  ground  of  jurisdiction  can  not  confer  and  sup- 
port the  jurisdiction  of  the  court,  when  the  facts  required 
to  be  stated,  and  upon  which  it  depends,  refute  the  allega- 
tion. 

2.  Should  Mobley  be  allowed  to  make  this  motion  ?  It 
is  claimed  for  him  that  he  is  in  office  under  another  ap- 
pointment. "We  think  the  objection  is  to  the  person.  It 
rests  upon  the  doctrine,  that  no  one  should  be  allowed  to 
take  advantage  of  his  own  wrong.  An  unauthorized  and 
void  sale  supposes  some  improbity  of  the  vendor.  Be- 
sides, when  the  administrator  in  chief  is  continued,  after 
the  declaration  of  insolvency,  he  is  not  required  to  give  a 
new  bond,  or  to  qualify  again  in  any  respect.  There  is  not 
a  new  appointment,  but  a  continuation  of  the  old.  That 
an  administrator  can  not  avoid  a  sale  of  property  made  by 
himself,  has  been  repeatedly  decided  by  this  court. — Pis- 
tole V.  Street,  5  Porter,  64 ;  Famhro  v.  Gantt,  12  Ala.  298. 
On  this  ground,  the  judgment  is  reversed,  and  the  cause 
remanded. 
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COCHRAN  V8.  MARTIN. 

[final  SErTLEMEMT  OF  ADMINISTBATOB's  AOCOCKT8.] 

1.  Ancillary  admini$tration ;  dittribution  of  proceeds  of  tale  of  land*. 
Where  the  testator  died  in  Georgia,  the  place  of  bis  residence,  and  bis 
will  was  there  duly  probated  ;  and  an  ancillary  administration  was 
granted  in  this  State  ;  and  the  administrator  here,  having  sold  certain 
lands,  under  an  order  of  the  probate  court,  for  divison  among  the  de- 
visees, remitted  the  proceeds  of  sale  to  the  principal  administrator  in 
Georgia,  and,  on  the  final  settlement  of  his  accounts,  was  allowed  a 
credit  for  the  amount  so  remitted,  on  the  production  of  the  receipt  of 
the  principal  administrator, — Held,  that  the  decree  of  the  probate 
court  would  not  be  reversed,  at  the  instance  of  a  devisee  resident  here, 
unless  injury  was  affirmatively  shown. 

2.  Adminislrator'a  liability  for  debt  due  from  himself  to  intestate;  pre- 
emption in  fator  of  judgment. — When  administration  is  granted  to  a 
person  who  is  indebted  to  the  decedent's  estate,  the  administrator  is 
chargeable  with  the  amount  of  the  debt,  as  assets  collected,  although 
he  is  only  the  sarety  of  another  person  ;  but,  to  reverse  a  decree  of  the 
probate  court,  refusing  to  charge  him  with  the  amount  of  sach  debt, 
enough  of  the  evidence  must  be  set  out  to  show  error. 

Appeal  from  the  Probate  Court  of  Russell. 
Tried  before  Hon.  T.  L.  Appleby. 

In  tlie  matter  of  the  final  settlement  of  the  accounts  and 
vouchers  of  Abram  Martm,  as  admmistrator  with  tlie  will 
annexed  of  Alfred  Welbom,  deceased.  The  testator  died 
in  Meriwether  county,  Georgia,  the  place  of  his  residence, 
in  1857,  and  his  will  was  duly  probatt»d  there.  In  Januarj-, 
1858,  a  certified  copy  of  the  will,  with  the  probate  thereof, 
was  admitted  to  record  in  Rus-sell  county,  where  the  testa- 
tor owned  certain  lands;  and  letters  of  administration, 
with  the  will  annexed,  were  granted  to  Abram  Martin.  In 
July,  1858,  the  administrator  filed  his  {petition  in  said  pro- 
bate court  of  Russell,  asking  an  order  to  st;ll  said  lauds,  on 
the  ground  that  they  could  not  be  equitably  divided  among 
the  devisees  without  a  sale;  and  an  order  of  sale  wjvs 
granted  in  November,  1858.     The  lauds  were  sold  under 
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this  order,  the  sale  reported  to  said  probate  court,  and  con- 
firmed at  the  April  term,  1859.  The  administrator  trans- 
mitted the  proceeds  of  sale  to  the  principal  administrator 
in  Georgia;  and  on  the  final  settlement  of  his  accounts 
and  vouchers,  in  August,  1870,  he  produced  the  receipts  of 
said  principal  administrator,  and  asked  a  credit  for  the 
amounts  thereby  shown  to  have  been  paid  over.  "  There- 
upon," as  the  bill  of  exceptions  recites,  "  came  A.  W.  Coch- 
ran, the  only  surviving  descendant  of  the  testator's  de- 
ceased daughter,  Mary  Jane  Cochran,  who  was  a  legatee 
and  devisee  under  the  will,  over  twenty-one  years  of  age, 
and  had  resided  in  this  State  during  the  whole  time  of 
said  administration,  and  objected  to  said  receipts  being 
allowed  as  credits  in  favor  of  said  administrator;  which 
objection  the  court  overruled,  and  allowed  said  receipts  as 
a  credit ;  to  which  ruHng  the  said  A.  W.  Cochran  excepted." 

"Said  A.  W.  Cochran  also  exhibited  a  note  for  $5,400, 
belonging  to  the  estate  of  said  Alfred  Welborn,  dated  May 
24,  1854,  payable  one  year  after  date,  and  signed  by  H.  M. 
Elmore,  Rush  Elmore,  Abram  Martin  (said  administrator), 
and  J.  M.  Newman ;  on  which  note  were  endorsed  the  fol- 
lowing payments,  or  credits :  May  1, 1857,  $3,633.51 ;  March 
31,  1857,  $997.50;  and  there  was  also  another  payment, 
not  endorsed  on  said  note,  for  about  $950,  made  about  the 
1st  January,  1859.  Said  A.  "W".  Cochran  claimed  that  said 
note  ought  to  be  charged  against  said  administrator — 1st, 
because  he  had  negligently  allowed  the  statute  of  limita- 
tions to  bar  the  same ;  2d,  because  he  was  liable  as  admin- 
istrator for  the  amount  of  the  same.  Said  A.  W.  Cochran 
moved  that  said  note  be  charged  against  said  administra- 
tor ;  which  motion  the  court  overruled,  and  said  Cochran 
excepted.  The  court  then  proceeded  to  render  a  decree, 
discharging  said  Martin  from  further  liability;  to  which 
decree  said  Cochran  also  excepted." 

These  two  ruHngs  of  the  court  are  now  assigned  as  error. 

Rice  &  Chelton,  and  John  Cochran,  for  appellant. 
1.  Abram  Martin  being  a  debtor  of  the  estate,  upon  his 
appointment  as  administrator  became  chargeable  with  cash 
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to  the  extent  of  his  indebtedness  from  the  time  it  became 
due. — Childress  v.  Childress,  3  Ala.  754;  Kennedy  v.  Ken- 
neilyfi  Admr,  8  Ala.  395. 

2.  Since  the  plaintiff  did  not  seek  to  charge  the  admin- 
istrator vnUi  the  said  note  as  a  claim  against  the  estate, 
but  as  a  debt  due  from  him  to  the  estate,  the  plea  of  the 
statute  of  non-claim  was  insufficient  in  law,  and  could  have 
no  application  to  the  case. — Rev.  Code,  §  2239. 

3.  When  administration  is  taken  out  in  this  State  on  the 
estate  of  any  person  who,  at  the  time  of  his  death,  was  an 
inhabitant  of  any  otlier  State  or  country,  his  personal 
estate,  after  the  payment  of  his  debts,  and  charges  on  the 
estate,  must  be  disposed  of  according  to  liis  last  will,  if 
probated  in  this  State ;  and  if  no  such  will  is  probated, 
according  to  the  law  of  the  State  or  country  of  which  he 
was  an  inhabitant. — Rev.  Code,  §  2163.  Upon  the  settle- 
ment of  such  an  estate,  and  after  the  payment  of  all  debts 
for  which  the  same  is  liable  in  this  State,  the  residue  of 
the  personal  estate  may  be  distributed  and  disposed  of  ac- 
cording to  the  provisions  of  the  preceding  section;  or  it 
may  be  transmitted  or  paid  over  to  the  executor  or  admin- 
istrator of  the  State  or  country  where  the  deceased  had 
his  domicil. — Rev.  Code,  §  2164.  The  title  of  executors 
and  atbninisti'ator,  derived  from  a  grant  of  administration 
in  the  country  of  the  domicil  of  the  deceased,  can  not  de 
jure  extend,  as  a  matter  of  right,  beyond  the  territoiy  of 
the  government  which  grants  it,  and  the  moveable  property 
therein.  As  to  such  property,  situate  in  foreign  countries, 
the  title,  if  acknowledged  at  all,  is  acknowledged  ex  comi- 
tate ,•  and  of  course  it  is  subject  to  be  controlled  or  modi- 
fied, as  every  nation  may  think  proper,  with  reference  to 
its  own  institutions  and  policy,  and  the  rights  of  its  own 
subjects;  and  where  new  letters  of  administration  have 
been  granted  the  foreign  executor  or  administrator  by  the 
proper  domestic  authority,  though  the  new  administration 
is  treattid  as  merely  ancillary,  or  auxiliary  to  the  original 
foreign  atlministration,  so  far  as  regards  the  collection  of 
the  effects  and  the  proper  distribution  of  them,  still  the 
new  administration  is  made  subservient  to  the  rights  of 


528  FORTY-SEVENTH  ALABAMA.  • 


Cochran  v.  Martin. 


creditors,  legatees  and  distributees  resident  within  the 
country;  and  the  residuum  is  transmissible  to  the  foreign 
country  only  when  the  final  account  has  been  settled  in 
the  proper  domestic  tribimal  upon  the  equitable  principles 
adopted  ia  its  laws. — Story  Confl.  Laws,  §§  512, 513 ;  Har- 
rison V.  Mahorner,  14  Ala.  834;  Bradley  v.  Broughton, 
34  Ala.  709.  According  to  the  authorities  above  cited,  it 
was  the  duty  of  Abram  Martin,  upon  the  final  settlement 
of  the  estate,  and  after  the  payment  of  all  the  debts  and 
charges  for  which  the  same  was  liable  in  this  State,  to  dis- 
pose of  the  residue  of  the  personal  estate  according  to  the 
last  will  and  testament  of  the  deceased,  which  was  pro- 
bated in  this  State,  or  transmit  the  same  to  the  administra- 
tor in  Georgia.  This  transmission,  however,  was  in  no 
event  to  take  place  untU  after  final  settlement,  and  not 
even  then,  if  such  a  course  would  work  a  hardship  upon 
the  legatees  and  distributees  resident  within  this  State. 

4.  All  the  authorities,  both  iu  England  and  America, 
recognize  the  principle  in  its  fullest  impoxi;,  that  real  estate 
is  exclusively  subject  to  the  laws  of  the  government  withiu 
whose  territory  it  is  situate. — Story  Confl.  Laws,  §  428,  and 
authorities  there  cited.  In  the  consideration  of  wiUs  of 
immoveable  property,  the  doctrine  of  the  common  law  is 
clearly  established,  that  the  law  of  the  place  where  the 
property  is  locally  situate,  is  to  govern  as  to  the  capacity 
of  the  testator,  the  extent  of  his  power  to  dispose  of  the 
property,  and  the  forms  and  solemnities  to  give  the  wiU  its 
due  attestation  and  effect. — Story  Confl.  Laws,  §  474.  It 
was,  therefore,  the  duty  of  Abram  Martin  to  dispose  of  the 
real  estate  of  the  deceased  in  this  State  according  tb  his 
last  wiU,  which  was  probated  iu  this  State,  and  to  be  guided 
in  that  disposition  by  the  laws  of  Alabama ;  and  it  is  not 
to  be  permitted  him  to  escape  such  responsibiUty  by  a  sale 
of  the  said  lands  and  a  transmission  of  the  proceeds  to  the 
administrator  in  Georgia.  The  heirs-at-law  resident  within 
this  State,  have  a  right  to  insist  upon  a  disposition  of  the 
proceeds  of  the  sale  of  lands  of  the  estate  in  this  State 
according  to  the  laws  of  this  State,  and  the  court  therefore 
erred  in  allowing  the  introduction  of  the  receipts  from  the 
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administrator  in  Georgia  as  vouchers  to  acoount  for  the 
proceeds  of  the  sale  of  the  said  lands  in  this  State,  their 
introduction  being  objected  to  by  one  of  the  heirs-at-law 
of  the  estate  who  was  and  is,  as  the  record  shows,  a  resi- 
dent of  this  State.  Said  land  was  sold  under  Rev.  Code, 
Part  II,  Title  4,  chap.  8.  Now,  did  the  mere  fact  that  the 
administrator  was  ordered  to  perform  the  ministerial  duty 
alter  its  character  as  realty,  and  fix  upon  it  that  of  person- 
alt}'?  So  to  hold  would  be  to  permit  the  probate  judge, 
by  arbitrarily  changing  real  to  personal  property,  to  sport 
with  the  rights  of  devisees,  as  these  very  material  results 
depend  upon  its  character  as  real  or  personal  property: 
Ist,  wills  of  personal  property  are  to  be  construed  lex  domi- 
cilii ;  2d,  wills  of  real  property  are  to  be  construed  by  lex 
loci  rei  aitce.  For  the  purpose  of  giving  effect  to  this  rule, 
as  well  as  for  many  other  reasons,  domestic  tribunals  in- 
variably take  control  of  all  real  property  situate  within 
their  jurisdiction.  It  is  therefore  the  right  of  devisees 
vesting  immediately  upon  the  testator's  death  to  have  the 
property  distributed  by  a  domestic  court,  especially  so  of 
a  minor,  as  the  record  shows  plaintiff  in  error  to  have 
been.  This  right  could  not  be  divested  by  an  order  of 
sale,  but  only  by  legislative  enactment.  True,  this  enact- 
ment we  have  in  Revised  Code,  §  2132,  but  that  law  was 
passed  long  after  (28th  Januar}%  1867,)  the  transactions  in 
question,  and  consequently  can  not  affect  the  foregoing 
reasoning. 

Martin  &  Sayre,  contra. — The  biU  of  exceptions  does 
not  purport  to  set  out  all  the  evidence  on  which  the  court 
below  acted ;  and  the  invariable  rule  of  this  court,  in  such 
cases,  is  to  affirm  the  judgment,  unless  enough  of  the  evi- 
dence is  set  out  to  show  error  affirmatively. — Morgan  v. 
Morgan,  d5  Ala.  307;  Taylor  v.  McElratk,  35  Ak.  333; 
Grijin  v.  Blanfi,  43  Ala.  544 ;  Ward  v.  Cameron,  37  Ala. 
691 ;  Southern  Ins.  Co.  v.  Hofcombe,  35  Ala.  327 ;  Rupert  v. 
Elston,  35  Ala.  79-87;  Bradley  v.  Andrcss,  30  Ala.  80; 
Lovdt  V.  C/iisdm,  30  Ala.  88;  Fleming  v.  Ussery,  30  Ala, 
282 ;  Kirksey  v.  Hardaxcay,  41  Ala.  327. 
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B.  F.  SAFFOLD,  J. — The  appeal  is  taken  by  a  devisee 
from  the  final  settlement  of  the  administration  of  an  estate 
which  was  ancillary  to  one  in  Georgia.  The  appeUee  was 
the  administrator,  in  this  State,  of  Alfred  Welborn,  a  citi- 
zen of  Georgia,  who  died  there,  leaving  a  last  will  and  tes- 
tament, which  was  duly  probated  in  the  county  of  his  resi- 
dence. As  such  administrator,  he  sold  lands  for  division 
among  the  devisees  of  the  will,  some  of  whom  were  citi- 
zens of  Alabama.  On  his  final  settlement,  he  accounted 
for  the  proceeds  of  the  sale  with  the  receipts  of  the  ad- 
ministrator in  Georgia,  to  whom  he  had  transmitted  the 
money.  The  allowance  of  these  credits  is  assigned  as 
error.  The  appellant  is  an  heir  and  devisee  of  the  testa- 
tor, and  seems  to  claim  in  the  latter  capacity,  as  he  makes 
no  objection  to  the  will.  Sections  2163  and  2164  of '  the 
Revised  Code  direct  what  shall  be  done  with  the  personal 
estate  of  the  testator  in  such  a  case  as  this.  After  the 
payment  of  his  debts  and  the  charges  on  the  estate,  the 
residue  may  be  either  distributed  according  to  the  "will,  if 
probated  in  this  State,  as  has  been  done  here,  or  paid  over 
to  the  executor  or  administrator  of  the  State  where  the 
deceased  had  his  domicil. 

In  Harvey  v.  Richards,  (1  Mason,  381,)  the  court  said 
that  whether  distribution  ought  to  be  decreed,  or  the  prop- 
erty remitted  abroad,  is  a  matter,  not  of  jurisdiction,  but 
of  judicial  discretion,  depending  upon  the  particular  cir- 
cumstances of  each  case.  In  Porter  v.  Ileydock,  6  Vt.  374, 
it  was  decided,  that  after  the  accounts  for  the  effects  re- 
ceived were  settled,  it  was  discretionary  with  the  courts 
either  to  order  distribution,  or  remit  the  effects  to  the  prin- 
cipal administration ;  the  latter  being  the  usual  course,  but 
not  to  be  adopted  to  the  prejudice  of  parties  interested. 
To  the  same  effect  is  HeydocFs  Appeal,  7  N.  H.  496.  From 
the  nature  of  the  case,  it  is  impossible  that  there  should 
be  a  fixed  rule  concerning  the  final  disposition  to  be  made 
of  all  the  property  over  which  the  administrator  may  exer- 
cise authority.  Some  discretion  must  remain  to  the  court, 
in  behaK  of  justice,  and  the  proper  protection  of  those  m- 
terested  living  within  its  jurisdiction.     Neither  administra- 
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tion  can  always  be  entirely  concluded,  withont  reference  to 
tlie  other. — See  Dawen  v.  BrryUton,  9  Mass.  337;  Jennvton 
V.  Baygvod,  10  Pick.  77. 

The  lex  loci  rei  sikf  goTems  the  disposition  of  immov- 
able property,  and  also  the  capacity  or  incapacity  of  a  tes- 
tator, to  the  extent  of  his  power  to  dispose  of  the  prop- 
erty, and  the  forms  and  solemnities  to  give  the  will  its  due 
attestation  and  effect. — Story  on  Conflict  of  Laws,  §  474. 
The  price  of  land  does  not  become  personalty,  when  the 
sale  is  for  division.  It  may  be  verj-  necessary  that  a  court, 
in  which  an  ancillary  administration  is  conducted,  to  pro- 
ceed to  a  distribution.  But,  when  it  acts  contrarily,  such 
necessity  should  be  shown  to  induce  a  reversal  of  its 
decree. 

if  this  land  had  been  susceptible  of  partition,  the  pro- 
portion to  be  allotted  to  each  distributee  would  have  been 
set  out  in  the  application,  and  the  division  eflfected  in  this 
State,  from  necessity  and  the  express  law.  But,  as  it  had 
to  be  sold  for  division,  and  was  distributable  under  a  will, 
there  may  have  been  eminent  propriety  in  referring  the 
distribution  to  the  court  of  Georgia.  In  the  absence  of 
proof  of  injui*y,  we  can  not  say  that  the  court  committed 
error  in  allowing  the  credits. 

2.  Tlie  bill  of  exceptions  states,  that  the  appellant 
moved  the  court  to  charge  the  atlministrator  with  a  note 
for  $5,400,  made  by  himself  and  others,  payable  to  the 
testator — Ist,  because  he  had  negligently  allowed  the  stat- 
ute of  limitation  to  bar  the  same  ;  and,  2d,  because  he  was 
liable  as  atlministrator  ;  and  that  the  motion  was  over- 
niled.  It  does  not  say  that  the  court  refused  to  charge 
the  administrator  with  the  amount  of  the  note,  in  opposi- 
tion to  the  reasons  assigned  why  he  should  be  so  chained, 
or  that  there  was  not  some  other  reason  which  justified  its 
action.  The  note  was  not  barred  by  any  Umitation  when 
the  administrator  was  apix)inted,  and,  as  he  was  a  princi- 
pal obligor  so  far  as  the  estate  was  concerned,  he  became 
chargeable  with  the  amount  of  it,  as  assets  collected, 
Chihhefis  V.  Childress,^  Ala.  754;  Kennedy  v.  Kennedy's 
Admr^  8  Ala.  395.    But,  as  tha  transcript  does  not  pur- 
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port  to  set  out  all  of  the  facts  connected  with  the  action  of 
the  court,  we  can  not  assume  that  some  valid  defense  was 
not  adduced. 

The  decree  is  affirmed. 

Note  by  Reporter. — The  following  opinion  was  after- 
wards delivered,  in  response  to  an  apphcation  for  a  rehear- 
ing by  the  appellant's  counsel,  which  has  never  come  to 
the  hands  of  the  Reporter  : 

Per  Curiam. — We  are  asked  to  rehear  this  cause,  on  the 
proposition  to  charge  the  administrator  with  the  note  for 
$5,400,  made  by  himseK  and  others  to  his  testator.  It  is 
claimed  that  the  certificate  of  the  probate  judge,  that  the 
transcript  contains  "  a  full,  true  and  correct  transcript  of 
all  the  proceedings"  had  in  said  cause,  is  equivalent  to  a 
statement  that  all  the  evidence  in  reference  to  the  note  was 
set  out.  The  certificate  applies  only  to  such  proceedings 
as  were  properly  matters  of  record,  or  were  made  so  by 
the  bill  of  exceptions.  The  bill  of  exceptions  does  recite 
that  the  contestant  exliibited  a  note  belonging  to  the  es- 
tate of  the  testator,  for  $5,400,  with  several  payments  in- 
dorsed thereon,  besides  one  of  $950  not  indorsed,  made 
after  the  appointment  of  the  administrator,  and  moved  the 
court  to  charge  him  with  it,  which  the  court  refused  to  do. 
But  it  states  nothing  more  that  is  material  on  the  subject, 
especially  the  reason  of  the  court's  refusal.  It  is  not  sta- 
ted by  whom  the  last  payment  was  made,  or  whether  the 
entire  balance  had  not  been  paid.  Everything  pertaining 
to  the  note  would  be  without  the  record,  but  for  the  bill  of 
exceptions,  and  it  does  not  tell  us  enough  to  show  error. 

The  rehearing  is  denied. 
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ESPY  vs.  THE  STATE. 

[INDICTMEXT  FOR  CARRTINU  ON  BCSINESS  OF  WHOL.E8&LK  DEALER  IN  SPIRirU> 
OD8  LIQDOB8,  AC.  WITHOTrT  LICEN8K.] 

Wholesale  dealer  of  tpirituout  liquor,  in  the  meaning  of  the  revenue  lave ; 
what  arte  da  not  conatitute. — A  person,  charged  by  indictment  under 
the  revenue  lawof  thiH  State  as  a  wholesale  dealer  in  spirituous  liquors, 
should  not  be  convicted,  although  be  has  no  license,  if  the  proofs  only 
show  that  he  is  a  country  uiercAant,  keeping  a  variety  store,  a  miller 
and  a  farmer  ;  that  the  sale  of  spirits  is  a  minor  part  of  his  business  ; 
that  he  only  sells  whisky  by  the  quart  or  gallon,  which  is  not  drank  on 
or  about  his  premises,  and  that  the  sale  is  to  his  customers  for  do- 
mestic purposes. 

Appeal  from  the  City  Court  of  Eufaula.  • 

Tried  before  Hon.  E.  M.  Keils. 

The  appellant  was  tried  upon  the  following  indictment : 
"  The  State  of  Alabama, )  Eufaula  City  Court,  June  Term, 
Barbour  County.  f  1871.  The  grand  jury  for  said 
county  charge,  that  before  the  finding  of  this  indictment, 
Seaborn  Espy,  being  engaged  in  the  business  of  selling  vi- 
nous or  spirituous  liquors,  did  sell  >'inous  or  spirituous 
liquors  by  the  wholesale,  without  hcense,  and  contrary 
t<i  law,  against  the  peace  and  dignity  of  the  State  of  Ala- 
bama. A.  v.  Lbe,  Solicitor, 

"  Barbour  County,  Alabama." 

He  was  connctcd,  and  fined  forty-five  dollars. 

He  afterwards  moved,  in  arrest  of  jutlgment — 

"  Isi  That  the  indictment  fails  to  charge  any  offense ; 
2d,  that  it  fails  to  allege  that  the  defendant  engaged  in  the 
business  of  selling  whisky  by  wholesale ;  3d,  because  the 
indictment  fails  to  allege  that  the  defendant  sold  whisky  in 
violation  of  law  since  the  3d  Monday  in  March,  1869." 

Tlie  motion  was  overruled.  Mid  defendant  sentenced. 
From  the  bill  of  exceptions,  it  appears  that — 
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"  The  State  introduced  John  W.  Johnson  as  a  witness, 
who  testified  that  within  the  period  covered  by  the  indict- 
ment, the  defendant,  in  Barbour  county,  had  sold  to  him 
and  others  on  a  few  several  occasions,  whisky  by  the  quart 
and  gallon  ;  that  the  same  was  nev^r  drank  on  or  about 
the  premises,  and  that  the  defendant  would  never  permit 
it  to  be  drunk  on  or  about  the  premises.  The  said  John- 
son further  testified  that  the  defendant,  prior  to  and  while 
he  was  selling  said  whisky,  as  stated  above,  and  since,  was 
engaged  in  the  business  of  selling  goods  and  dealing  in 
general  merchandise  as  a  merchant ;  that  he  had  dry 
goods,  groceries  for  family  use,  drugs,  tobacco,  whisky,  and 
a  general  assortment  of  goods ;  that  this  was  the  kind  of 
business  he  was  engaged  in,  so  far  as  his  merchandising 
was  concerned  ;  that  the  whisky  kept  and  sold  formed  a 
very  small  or  minor  part  of  the  business ;  that  it  was  kept 
by  way  of  variety  in  his  other  business,  and  defendant 
kept  <infl  sold  it,  both  for  the  accommodation  of  his  neigh- 
bors and  customers  as  in  his  other  merchandising,  and  for 
profit  to  himself. 

"  The  defendant  then  introduced  F.  M.  Wood,  who  tes- 
tified that  he  is  a  practicing  attorney,  and  has  been  for 
about  fourteen  years ;  that  he  had,  as  the  attorney  of  the 
defendant,  been  consulted  by  the  defendant  as  to  whether 
or  not  he  would  be  required  to  take  out  a  license,  and  upon 
the  statement  of  the  defendant  as  to  what  he  desired  to 
do  in  respect  to  selling  whisky,  which  was  in  substance 
just  what  the  witness  Johnson  stated  he  had  done,  as 
above,  and  the  said  Wood  gave  it  as  his  legal  opinion  that 
the  said  defendant  could  sell  in  that  way  without  a  license, 
and  without  any  violation  of  law.  This  all  took  place  just 
before  the  selling,  as  testified  to  by  said  Johnson  was  done, 
and  under  this  opinion  of  said  Wood  said  defendant  pro- 
ceeded to  sell  whisky  as  stated. 

"  It  was  also  proved  that  said  defendant  was  a  miller  and 
farmer,  and  that  the  mill  business  and  farming  formed  the 
greater  part  of  his  vocation. 

"  This  was  all  the  testimony  in  the  case,  and  the  court, 
upon  this  testimony,  ex  mero  motu,  and  without  request, 
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charged  the  jury  :  '  If  the  jury  believe,  from  the  endence, 
that  the  defendant  was  in  the  habit  of  selling  liquors  to 
any  one  who  called  for  them,  ill  any  quantity  wanted,  and 
that  he  had  no  hceuse,  then  he  is  guilty  as  charged.'  To 
the  giving  of  which  charge  the  defendant  excepted. 

"  Defendant  requested  the  court  to  give  the  jury  thefol- 
lowhig  charges  in  writing :  '  1st.  If  the  jury  believe,  from 
all  the  evidence,  that  the  defendant  sold  whisky  by  the 
quart  or  upwards  by  way  of  variet}'  in  his  general  mer- 
chandising  business,  and  that  sellmg  whisky  formed  only  a 
small  part  of  his  merchandising  business,  they  must  find 
him  not  guilty.  2d.  That  if  the  jury  believe  all  the  evi- 
dence, they  must  find  the  defendant  not  guilty.'  Each  of 
which  charges  the  court  refused  to  give,  and  to  refusal  to 
give  each  of  which  charges  the  defendant  excepted.  The 
jury  having  returned  a  verdict,  the  defendant  moved  an 
arrest  of  judgment,  for  the  reasons  stated  in  his  motion 
in  arrest  of  judgment,  which  motion  the  court  overruled ; 
and  judgment  and  sentence  was  passed  on  defendant,  and 
the  defendant  excepted." 

Overruling  the  motion  in  arrest  of  judgment,  the  chaige 
given,  and  the  refusal  to  give  the  chaises  asked,  are  now 
assigned  for  error. 

Seals  A:  Wood,  for  apj)ellant. — 1.  The  motion  in  arrest 
of  judgmeikt  should  have  been  sustained.  The  violation 
of  law  aimed  at,  is  engaging  in  the  particuhir  business  or 
employment  mentioned  in  tlie  statute,  without  a  license ; 
not  the  mere  selling  or  dealing  occivsionally  in  the  busi- 
ness.— See  §•  3,  Revenue  law,  and  also  Moore  v.  T/ie  State, 
16  Ala.;  Cnrter  t\  The  6^/rt/<',44Ala.,and  cases  there  cited; 
Bnjnnt  r'.  The  State,  46  Ala.  302. 

The  indictment  is  fatally  defective  in  two  particulars — 
Ist,  it  fails  to  aver  that  the  selling  of  the  whisky  took 
place  since  the  third  Monday-  in  March,  1869.  as  required 
by  said  3d  section  of  the  act  of  18<>8,  above  cited ;  2d,  it 
fails  to  state  that  the  defendant  engaged  in  the  business  of 
selling  liquor  or  whi.sky  without  a  license.  The  averment 
is,  tliat  defendant,  being  engaged  in  the  business  of  selling 
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whisky,  &c.,  did  sell  vinous  or  spirituous  liquors  without 
a  license,  and  contrary  to  law.  There  is  no  averment  that 
defendant  was  being  engaged  in  the  business  without  a 
Hcense,  and  if,  as  the  indictment  charges,  he  was  engaged 
in  the  business  of  selling,  (not  stating  that  it  was  without 
license,)  the  presumption  is  that  he  was  being  engaged  in 
the  business  of  selling  whisky  lawfully,  and  thus  following 
a  lawful  business  or  employment,  it  was  no  violation  of 
law  to  sell  whisky,  as  alleged  in  the  indictment,  without  a 
license.  The  degree  of  certainty  required  in  indictments 
is,  "certainty  to  a  certain  intent  in  particular."  This  rule 
is  entirely  ignored  in  the  charge  against  the  defendant. 

2.  The  proof  shows  that  defendant  sold  whisky,  by  way 
of  variety  in  his  other  business,  for  the  accommodation  of 
his  customers,  and  that  he  was  advised  by  his  attorney, 
whom  he  consulted,  that  he  could  thus  sell  without  a  license 
and  in  no  violation  of  law ;  and  these  facts  fail  to  make 
out  any  offense. — See  Carter  v.  The  State,  44  Ala.  29,  and 
cases  cited. 

3.  The  charge  of  the  court  given  on  its  own  motion  was 
clearly  wrong.  Jt  was  on  the  effect  of  the  evidence,  and 
without  request;  it  ignored  venue,  and  time,  and  intent, 
and  in  effect  stated  that  the  habit  of  the  defendant  in  sell- 
ing whisky  made  him  guilty,  independently  of  the  ques- 
tion whether  he  engaged  in  or  carried  on  the  business  of 
selling  whisky  as  a  wholesale  dealer  or  a  retaij  dealer,  and 
this,  too,  iii  the  face  of  the  indictment,  which  charged,  or 
attempted  to  charge,  a  violation  of  law  as  a  wholesale 
dealer  in  whisky. — Frank  v.  The  State,  40  Ala.;  Edgar  v. 
The  State,  43  Ala. 

Upon  all  the  facts,  under  the  indictment,  each  of  the 
charges  asked  by  the  defendant  should  have  been  given, 
as  they  asserted  correct  propositions  of  law  applicable  to 
the  facts  of  the  case. — See  authorities  above  cited. 

John  W.  A.  Sanfokd,  Attorney-General,  contra. — 1.  The 
indictment  is  not  defective. — LilUenstein  v.  The  State,  at 
last  term. 

2.  The  correctness  of  the  decision  in  the  case  of  Carter 
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V.  TJte  Siate,  (44  Ala.  29,)  ia  not  questioned.  The  lan- 
guage of  the  statute  in  reference  to  dealers  in  tobacco  or 
cigars,  indicates  that  the  license  was  required  only  of  those 
whose  chief  business  was  trading  in  tobacco,  and  not  to 
those  in  whose  trade  it  was  merely  an  incident.  Rut  par- 
agraph 5  of  section  112  of  revenue  law,  Acts  1868,  p.  332, 
does  not  so  limit  the  requirement  of  a  license  from  those 
whose  sole  business  is  wholesale  dealing  in  liquor.  Any 
one  who  sells  or  in  any  way  disposes  of  such  liquor  in  any 
quantity  greater  than  one  quart,  habitually  or  repeatedly, 
is  a  wholesale  dealer.  This  is  true,  whether  he  sells  other 
articles  of  merchandise  or  not  Certainly,  it  can  not  be 
pretended  that  because  a  person  has  other  articles  of  traffic 
in  his  store,  he  can  not  be  a  wholesale  liquor  dealer.  The 
statute  includes  every  person  who  frequently  sells  liquor  in 
quantity  greater  than  a  quart.  The  case  of  Bryant,  at  last 
term,  merely  decided  that  a  single  act  of  selling  by  a 
farmer  or  mechanic  did  not  constitute  the  person  a  re- 
tailer. But  Johnson  v.  The  Stale,  (44  Ala.  414,)  estab- 
lishes the  rule,  that  "  to  constitute  occupation  some  time  is 
a  neces.sary  ingredient."  *  *  *  And,  "  if  profit  is  the  in- 
ducement, a  very  little  time  will  suffice."  Here  it  can  not 
be  doubted  that  the  accused  repeatedly  sold  liquor  in  a 
wholesale  manner,  and  that  profit  was  the  inducement. 

8.  The  record  shows  that  the  venue  of  the  ofiense  was 
proven.  This  court  has  reversed  cases  in  which  the  record 
set  out  all  -the  evidence,  and  proof  of  venue  was  not  made, 
but  in  no  instance  when  the  proof  was  made,  because  the 
court  in  its  charge  did  not  mention  the  fact 

PETERS,  J. — 1.  The  motion  in  arrest  of  judgment  as- 
sails the  sufficiency  of  tlie  chaige  laid  in  the  indictment 
The  indictment  is  sufficient.  It  follows  the  form  laid  down 
in  the  Revised  Code.  These  forms  have  been  repeatedly 
held  sufficient  by  this  coiui. — Rev.  Code,  p.  811,  No.  30  ; 
Elmn  V.  The  State,  25  Ala.  53 ;  Gabnd  v.  The  State,  40 
Ala.  357.  The  motion  in  arrest  of  judgment  was,  there- 
fore, properly  overruled. 

2.  It  is  quite  obvious  that  the  charge  given  by  the  court, 
35 
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ex  mero  moiu,  is  a  charge  upon  the  effect  of  tlie  evidence. 
It  was  given  without  being  "  required  to  do  so  by  one  of 
the  parties." — Rev.  Code,  §  2678.  This  is  error. — Edgar 
V.  The  State,  43  Ala.  312. 

3.  It  is  also  very  evident  that  the  law  under  which  this 
indictment  is  presented  was  not  intended  to  prevent  the 
sale  of  spirituous,  vinous  or  malt  liquors,  but  only  to  raise 
a  revenue  from  their  sale  when  engaged  in  or  carried  on  as 
a  "business."— Pamph.  Acts  1868, p.'329, §  105;  ib.  p.  330, 
§112;  ib.  p.  331,  cl.  4;  ib.  p.  332,  cl.  5.  The  construction 
given  to  this  statute  in  the  case  of  Carter  v.  The  State, 
44  Ala.  29,  and  in  Johnson  v.  The  State,  4A  Ala.  414,  is  not 
so  narrow  as  that  given  by  the  learned  judge  in  the  charge 
above  set  forth.  The  offense  here  charged  is  a  misde- 
meanor.—Rev.  Code,  §§  3541,  3542 ;  Pamph.  Acts  1868,  p. 
330,  §  111.  The  limitation  of  prosecution  for  misdemean- 
ors is  twelve  months  next  after  the  commission  of  the 
offense. — Rev.  Code,  §  3952.  Then,  the  time  covered  by 
the  indictment  is  twelve  months  next  before  the  date  of  its 
presentment  to  the  court.  To  seU  whisky  on  a  "  few  sev- 
eral occasions'*  within  a  period  of  twelve  months,  could 
not  be  justly  esteemed  the  being  engaged  in  or  carrying  on 
of  the  business  of  a  wholesale  dealer  in  the  business  of 
selling  whisky.  The  proof  does  not  show  that  it  was  the 
purpose  of  the  accused  to  engage  in  the  business  of  a 
wholesale  dealer  of  spirituous  liquors  in  the  sense  of  the 
statute.  Yet  this  was  one  of  the  facts  necessary  to  be 
shown,  before  he  could  have  been  convicted.  To  do  a 
thing  on  a  "few  several  occasions"  within  twelve  months, 
without  any  proof  that  the  acts  were  consecutively  done,  is 
not  sufficient  to  prove  a  habit.  There  is  no  proof  of  habit 
in  the  evidence,  except  the  number  of  times  the  whisky  is 
sold.  These  sales  might  have  been  spread  out  over  a 
period  which  eould  have  raised  no  just  presumption  of  that 
freqiiency  necessary  to  create  a  habit.  The  charge  of  the 
court,  then,  was  faulty  in  being  broader  than  the  evidence. 
Such  charges  separate'  themselves  from  the  evidence,  by 
extending  beyond  it,  and  giving  it  a  force  not  justly  due  to 
it.     A  merchant  who  keeps  a  variety  store,  and  sells  such 
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articles,  of  all  kinds,  as  his  neighbors  need,  could  hardly 
be  denominated,  in  any  strictness  of  language,  a  wholesale 
dealer  in  spiiituous  liquors,  because  he  sells,  during  a 
twelve  months,  several  quarts  or  gallons  of  whisky  to  his 
customers,  which  are  not  drank  upon,  or  near  the  premises. 
The  gains  thus  derived  are  not  freed  from  taxation.  They 
are  subject  to  be  taxed  as  the  profits  and  income  on  his 
other  wares. — Pamph.  Acts  1808,  p.  305,  §  13.  The  proof 
is,  that  the  sales  were  never  less  than  a  quart,  and  the 
whisky  wan  not  permitted  to  be  drank  on  the  premises,  or 
about  them.  This,  then,  did  not  make  the  vendor  a  re- 
tailer under  the  Revised  Code. — Rev.  Code,  §  2618,  and 
ctuses  tliere  cited.  The  statute  is  not  intended  to  cut  oflf 
all  trade  with  a  country  merchant  in  spirituous  liquors  for 
domestic  purposes,  nor  to  forbid  the  people  to  use  spirits 
for  domestic  purposes,  but  to  impose  a  tax,  by  way  of 
license,  on  the  sale  of  such  articles,  for  purposes  of  reve- 
nue, when  the  sale  as  "  a  business "  was  engaged  in  and 
carried  on  in  a  particular  way.  It  is  not  a  prohibitory 
liquor  law,  nor  intended  to  operate  as  such,  nor  to  compel 
all  vendoi-s  of  s))irits  to  pay  for  and  take  out  a  license,  but 
only  those  of  a  particular  character.  This  distinction 
would  not  have  been  made,  had  it  been  the  ])urpose  of  the 
legislature  to  include  all.  Where  there  is  a  specific  enu- 
meration, those  not  mentioned  are  iutendetl  to  Ije  excluded. 
TliLS  is  the  cousti'uction  adhered  to  in  Cntk'r  i\  The  State, 
44  Ala.  29,  unpra.  The  chaise  of  tlie  learned  judge  was 
too  broad,  and  was  calculated  to  mislead  the  yxry.  His 
substitution  of  tlie  word  haldt  for  the  word  buain&is,  is 
scarcely  h^itimate.  If  doing  a  thing  once  or  twice  is  not 
illegal  when  so  done,  its  re})etition  can  not  make  it  illegal, 
unless  the  law  forbids  tlie  repetition  and  the  habit  thus 
created.  Before  the  vendor  can  be  made  guilty  under  this 
statute,  the  seUing  must  be  done  with  the  purj)ose  of  car- 
rying it  on  as  a  business.  "When  this  Ls  the  purpose,  the 
quantity  sold  makes  no  difference  as  to  guilt,  but  only  as 
to  the  grade  of  guilt  and  the  quanlunx  of  the  punishment 
Under  tliis  construction  of  the  statute,  both  the  charges 
asked  by  defendant  below  should  have  been  given. 


540  FOKTY-SEVENTH  ALABAMA. 

Smith  V.  The  State. 

The  conviction  and  judgment  of  the  court  below  are  re- 
versed and  the  cause  remanded,  and  the  defendant,  said 
Seaborn  Espy,  will  be  held  to  answer  the  charge  against 
him  until  discharged  by  due  course  of  law. 


SMITH  vs.  THE  STATE. 

..    [indictment  for  rape.  1 

1.  Oath  to  jui y  ;  recitals  as  to,  what  insufficient — lu  ii  criminfil  case,  the 
omissiou  of  an  essential  i^ortiou  of  the  oath  reqaired  to  be  adminis- 
tered  to  the  jury,  apparent  from  the  record,  is  a  reversible  error.  The 
record  shows  such  omission  in  this  case. 

2 .  Particular  acts  of  accused  ;  when  can  not  generally  he  inquired  into. — The 
general  rule  is,  that  the  prosecutor  can  not  enter  into  an  examination 
of  particular  acts  of  the  accused,  even  when  the  latter  has  called  wit- 
nesses in  support  of  his  general  character. 

3.  Rape,  complaint  as  to  ;  what  competent  evidence  to  prove. — In  a  prosecu- 
tion for  lape,  the  request  of  the  lemale.  alleged  to  have  been  injured, 
to  the  witness  to  go  before  a  magistrate  and  report  the  offense,  is  com- 
petent evidence  to  prove  complaint  made. 

4.  Election  by  State;  may  he  required  at  any  time  hefore  jury  retire^ 
Where  the  indictment  charges  but  one  offense,  and  the  evidence  tends 
to  prove  several  repetitions  of  it,  the  defendant  may  require  the  State 
to  elect  on  which  it  will  proceed  at  any  time  before  the  jury  retire. 

5.  Ilapc ;  duress  as  to  ;  definition  of. — Duress  in  a  case  of  rajje  is  a  rea- 
sonable fear  of  serious  personal  injury,  the  age,  sex,  state  of  health, 
temper  and  disposition  of  the  party,  and  other  circumstances  calcula- 
ted to  give  greater  or  less  effect  to  the  violence  or  threats,  being  taken 
into  consideration. 

• 

Appeal  from  the  Circuit  Court  of  Wilcox. 
Tried  before  Hon.  P.  O.  Haepee. 

The  appellant,  Isaac  Smith,  (colored),  was  convicted  of 
rape  upon  the  person  of  his  daughter,  Judy  Smith,  and 
sentenced  to  the  penitentiary  for  hfe. 

The  judgment  entry,  so  far  as  it  relates  to  the  oath  ad- 
ministered the  jury,  was  as  follows  :    "  Thereupon  came  a 
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jury  of  good  and  lawful  men,  to-wit,  John  Moore  and 
eleven  others,  who,  being  duly  elected,  tried  and  sworn 
and  irapanneled  well  and  truly  to  try  the  issue  joined  be- 
tween the  State  of  Alabama  and  the  prisoner  at  the  bar, 
uiK>n  their  oaths  do  say,"  <fec. 

The  bill  of  exceptions  states  that  Judy  Smith  was  in- 
troduced as  a  witness  in  behalf  of  the  State,  and  testified 
"  that  the  defendant  was  her  father,  and  that  about  three 
weeks  before  Christmas,  1870,  at  a  gin-house  in  Wilcox 
county,  Alabama,  the  defendant  made  her  lie  down,  and  he 
pulled  tip  her  clothes  and  got  on  her ;  and  the  soUcitor 
asked  her  if  the  defendant  penetrated  her ;  and  defend- 
ant's counsel  objected  to  the  question,  because  it  was  lead- 
ing, and  the  court  told  her  to  go  on  and  state  what  he  did, 
and  she  went  on  and  stated  that  defendant,  by  force,  threw 
her  down,  and  had  his  will  of  her  against  her  consent ;  the 
court  at  the  same  time  stating  that  the  question  put  by  so- 
licitor was  leading,  and  then  the  court  told  the  witness  to 
go  on,  <fcc.,  as  above  stated,  and  the  defendant  excepted  to 
the  ruhng  of  the  court ;  and  she  went  on  and  stated  that 
about  two  weeks  after  that  time  Isaac  Smith  came  into  the 
wmdow  where  witness  was  sleeping,  in  the  night,  when  her 
mother  was  gone  and  Avitness  was  alone,  except  some  young 
childi'en  who  were  sleeping  in  another  bed  in  the  same 
room  ;  that  defendant  got  on  the  bed  and  attempted  to 
have  connection  with  witness,  when  ^ritness  jumped  from 
the  bed ;  defendant  got  up  and  got  his  knife,  and  said  if 
witness  would  not  yield  to  him  he  would  cut  her  throat, 
and,  fearing  that  if  she  did  not  yield,  defendant  would  kill 
her,  she  consented,  to  save  her  life.  This  transaction  was 
sworn  to  by  a  younger  sister,  who  was  l}'ing  in  the  same 
room  on  auether  bed,  and  heard  the  conversation  ;  heard 
said  Judy  crying,  and  begguig  her  father,  said  defendant, 
to  desist ;  and  further,  that  on  Monday  night,  the  26th  day 
of  Deceml>er,  1870,  he  whipixjd  her  and  nuule  her  lie  down 
again  for  him  in  the  eotton  patch,  near  his  house,  and  both 
times  he  had  connection  with  her,  as  well  as  he  did  at  the 
gin-house.  Upon  cro8.s-examination,  she  said,  at  the  gin- 
house  there  was  no  one  present,  but  the  time  two  weeks 
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after  her  sisters  were  in  the  house  at  the  time  ;  and  said  it 
was  late  at  night,  and  that  it  was  in  a  negro  quarter  where 
there  were  three  other  famiUes  living,  though  not  in  the 
same  house,  and  she  supposed  they  were  there,  but  did 
not  see  them,  and  the  reason  she  did  not  halloo  was  that 
she  was  afraid  of  defendant. 

"The  State  then  introduced  Irena  Smith,  who  knew 
nothing  of  the  gin-house  scrape,  but  said  that  she  heard 
her  father  tell  Judy  he  would  cut  her  throat  if  she  did  not 
let  him  do  what  lie  wante'd  to  do  with  her,  and  that  Judy 
consented,  and  that  she  heard  him  talking  to  Judy  the 
night  in  the  house  and  in  the  cotton  patch,  and  that  he 
whipped  Judy  with  a  stick  and  beat  her  with  a  fire  shovel 
before  she  would  consent  to  go  with  him,  and  that  it  was  a 
month  before  she  recovered  from  the  injuries  received  at 
the  hands  of  defendant  to  make  her  consent ;  that  Judy 
said  she  was  whipped  into  consent. 

"  The  State  then  introduced  two  doctors,  who  said  they 
were  called  to  see  Judy  Smith,  and  found  her  suffering 
with  \:sdns  in  her  side,  and  complaining  of  great  soreness. 
The  State  then  closed.  • 

"The  defendant  introduced  evidence  tending  to  show 
that  he  whipped  Judy  Smith,  on  the  26tli  of  December, 
1870,  because  she  stayed  away  from  home  tln-ee  days  with 
his  horse  ;  and  that  four  weeks  before,  and  it  might  have 
been  six  or  seven  weeks  to  Christmas,  defendant  went  to 
an  old  negro  to  be  cured  of  a  venereal  disease,  in  the  first 
stages,  and  on  Monday  of  the  26th  of  December,  defend- 
ant was  still  bad  off  with  the  disease,  but  better  than  he 
was  when  he  first  went  to  the  old  negro  to  be  cured." 

The  defendant  then  introduced  medical  witnesses  who  had 
attended  him,  who  testified  that  his  disease  was  most  likely 
to  be  communicated  to  any  female  with  whom  he  might 
have  connection  ;  but  that  it  might  be  that  he  could  have 
such  connection  and  not  communicate  his  disease.  There 
was  no  evidence  whatever  as  to  whether  Judy  Smith  had  a 
venereal  disease  at  any  time. 

"  The  defendant  then  introduced  e-vddence  tending  to 
show   that  the   character  of  Judy  Smith   was  not  good. 
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One  witness  proved  that,  and  then  the  defendant  intro- 
duced five  or  six  witnesses  wlio  said  they  had  known  the 
defendant  from  ten  to  twenty  years,  and  that  she  always 
had  a  good  character,  and  that  this  charge  was  the  first 
that  they  had  ever  lieard  against  him  ;  and  one  of  the  wit- 
nesses who  testified  thus  was  the  son  of  defendant's  old 
mistress  in  slave  times.  The  defendant  then  closed,  and 
the  State  then  introduced  one  Susan  McLeod,  an  older 
sister  of  said  Judy,  to  rebut  defendant's  good  character, 
and  she  was  asked  as  to  one  act  of  the  defendant  alone, 
and  defendant  objected.  The  court  oveniiled  his  objec- 
tion, and  the  defendant  excepted.  The  defendant  then 
crossed  the  witness,  and  asked  her  if  she  did  not  set  this 
prosecution  on  foot.  She  said  she  did  go  to  the  justice 
and  report  the  defendant ;  and  on  being  asked  by  defend- 
ant's counsel  why  she  went  and  reported  defendant,  she 
answered  that  she  went  at  said  Judy's  request,  and  be- 
cause said  Judy  was  afraid  to  go.  Defendant  then  closed, 
and  the  State  tlien  asked  her  why  she  reported  the  defend- 
ant, and  she  went  on  to  say  that  Judy  Smith,  the  girl  said 
to  have  been  raj>ed,  asked  her  to  go.  This  answer  was 
given  to  the  question  by  defendant's  counsel  as  to  why  she 
went  and  reported  the  case  to  the  magistrate,  and  defend- 
ant objected  to  her  telling  what  Judy  said.  The  court 
overruled  the  objection,  and  let  her  tell  the  jury  all  that 
Judy  told  her,  and  the  defendant  excepted  to  the  ruling  of 
the  court.  The  State  then  introduced  Dr.  Smith  to  sup- 
port Judy  Smith,  after  being  assailed  by  defendant;  he 
said  he  knew  her  character  as  well  as  he  did  any  girl  of 
her  condition,  and  that  it  was  as  good  as  tuiy  girl's  charac- 
ter of  her  condition;  that  she  had  lived  in  his  family. 
Defendant  objecte<l  to  this  statement  going  to  the  jury  as 
evidence  of  Judy  Smith's  good  character ;  the  court  over- 
ruled the  objection,  and  defendant  excepted. 

"  Tliis  was  all  the  e>idenco  in  the  case.  After  the  evidence 
was  closed,  and  the  solicitor  hatl  commenced  his  argument, 
and  had  s^xiken  for  several  minutes,  defendant  moved  to 
compel  the  solicitor  to  elect  as  to  which  time  and  transa^-> 
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tion  he  would  ask  for  a  conviction  upon ;  which  motion  the 
court  refused,  and  the  defendant  expected. 

■"  The  defendant  asked  the  court  to  charge  the  jury — 

"  1.  That  duress  is  that  state  of  the  mind  of  the  woman 
raped  as  induces  her  to  believe  that  there  is  no  assistance 
near  to  reheve  her. 

"  2.  That  if  they  find  from  the  evidence,  that  for  four 
weeks  before  the  twenty-sixth  of  December,  1870,  defend- 
ant was  diseased  with  the  pock  in  the  first  stages,  and  the 
woman  said  to  be  raped  had  no  pock  at  the  time  she  com- 
plained, nor  any  other  time  since  that  time,  that  is  a  cir- 
cumstance to  be  considered  by  the  jury,  as  to  whether  she 
be  entitled  to  credit  or  not. 

"  3.  That  the  good  character  of  defendant  is  sufficient  to 
generate  a  doubt. 

"  The  court  refused  the  several  charges  asked,  and  the 
defendant  excepted." 

(Neither  the  docket  nor  record  gives  the  name  of  appel- 
lant's counsel.) 

John  W.  A.  Sanfokd,  Attorney-General,  contra. — 1.  The 
court  did  not  err  in  its  refusal,  after  the  entire  evidence 
was  before  the  juiy,  and  the  argument  had  commenced,  to 
compel  the  solicitor  to  elect  for  what  rape  he  was  prose- 
cuting. The  defendant  should  have  objected  to  the  admis- 
sion of  the  evidence  of  the  several  rapes. 

2.  The  first  charge  asked  by  the  defendant  was  properly 
refused.  "  The  question  is,  did  the  prisoner  have  such  in- 
tercourse, against  the  consent  of  the  victim  of  his  brutish 
passions,  and  by  force.  If  he  did,  then  he  is  guilty." 
WaUer  v.  The  State,  40  Ala.  325,  331,  and  authorities. 

3.  The  charge  asked  in  reference  to  the  character  of  the 
accused  was  calculated  to  withdraw  from  the  j&ry  the  con- 
sideration of  all  evidence  other  than  that  of  character. 
The  proof  of  good  character  may  be  sufficient  to  generate 
a  doubt ;  the  charge  stated  that  it  was  sufficient,  and,  in- 
vading the  province  of  the  jury,  it  was  properly  refused. 

4.  Although  the  statement  of  the  particulars  of  a  rape 
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can  not  be  given  in  evidence  by  third  persons,  unless  it  be 
of  .the  res  gcstiv,  there  is  nothing  in  the  record  to  show  the 
statements  of  Jud}'  Smith  to  her  sister  were  of  this  char- 
acter. The  record  does  not  show  what  she  said  to  her 
sister  when  she  asked  her  to  make  the  complaint  before 
the  magistrate.  For  aught  that  appears,  they  may  have 
been  about  business  engagements,  her  sickness,  a  fatigue, 
or  any  other  cause  that  prevented  her  from  seeking  the  offi- 
cer. The  appellant  ought  to  have  8ho>vn  by  his  biU  of  ex- 
ceptions of  what  he  complained  as  wrongfully  admitted 
testimony. 

B.  F.  SAFFOLD,  J. — The  appeal  is  from  a  conviction 
and  sentence  for  rape. 

The.  record  recites  that  the  jury  was  "  sworn  and  impan- 
neled  well  and  truly  to  tiy  the  issue  joined  between  the 
State  of  Alabama  and  the  prisoner  at  the  bar."  An  essen- 
tial portion  of  the  oath  required  to  be  taken  was  omitted. 
Joe  Johnson  v.  The  StcUe,  47  Ala.  9. 

The  question  objected  to  as  leatling,  is  not  so.  It  is  a 
direct  inquiry  concerning  the  existence  of  an  indispensable 
fact. 

The  general  rule  is,  that  the  prosecutor  can  not  enter 
into  an  examination  of  particular  acts  of  the  accused, 
even  when  the  latter  has  Silled  witnesses  in  support  of  his 
general  character.  Nothing  appears  in  the  record  to  show 
thaf  the  act  mquired  about  is  an  exception. — Archb.  Crim. 
PI.  p.  123,  n.  4. 

The  declarations  of  the  party  chained  to  have  been  in- 
jured, which  a  witness  was  allowed  to  state,  are  not  set  out, 
bej'ond  her  request  to  the  witness  to  go  to  the  magistrate 
and  rejiort  the  offense.  It  was  competent  to  prove  that 
she  made  8|)eedy  complaint  of  the  injurj'  done  her. 

It  was  competent  to  sustain  the  general  character  of  the 
female  injured,  which  had  been  assailed  by  the  defendant, 
especially  as  she  was  a  witness. 

The  indictment  charges  but  one  offense,  though  the  evi- 
dence tended  to  prove  several  repetitions  of  it  The  rule 
in  such  a  case  is  to  hold  the  State  to  the  act  to  which  the 
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testimony  relates,  if  it  can  be  covered  by  the  indictment. 
After  the  election  is  once  made  by  offering  evidence  on  the 
part  of  the  State,  it  holds  through  all  future  stages. — Elam 
V.  The  State,  26  Ala.  48.  This  is  necessary  in  order  not 
to  confuse  the  prisoner  in  his  defense,  and  also  to  leave 
him  subject  to  indictment  for  the  other  offenses.  It  can 
not  prejudice  the  prosecution  to  require  the  election  to  be 
made  at  any  stage  of  the  trial  before  the  jury  retires,  be- 
cause some  one  act  must  be  proved  beyond  a  reasonable 
doubt. 

It  is  not  necessary  to  consider  minutely  the  charges 
asked  by  the  defendant  which  were  refused.  Whether 
proper  or  not,  they  lack  precision  of  expression.  For  in- 
stance, it  is  not  clear  whether  the  last  one  means  that  the 
good  character  which  the  defendant  had  proved  on  the 
trial  was  sufficient  to  generate  a  doubt  of  his  guplt,  not- 
withstanding the  evidence  against  him,  or  that  the  proof 
of  good  character  may  be  such  as  to  generate  a  doubt. 
The  latter  conforms  to  the  rule  in  Felix  v.  The  State, 
18  Ala.  720.  The  second  is  defective  in  the  expression  of 
the  time  when  the  defendant  was  diseased.  As  to  the 
first,  duress,  in  a  case  of  this  kind,  is  a  reasonable  fear  of 
serious  personal  injury ;  the  age,  sex,  state  of  health,  tem- 
per and  disposition  of  the  party,  and  other  circumstances 
calculated  to  give  greater  or  If  ss  effect  to  the  violence  or 
threats,  being  taken  into  consideration. 

The  judgment  is  reversed,  and  the  cause  uemande^. 


JANUARY  TERM,  1872.  647 

Harper  v.  Bibb  A  Falkner,  Ex'rs. 


HARPER  vs.  BIBB  k  FALKNER,  Ex'rs. 

[BUJ.  in  EQUITT  by  executors  to  obtain  aid  of  COOBT8  IN  OON8TBCINO  WILI. 
AS1>  EXEJDTINQ  THEIR  TBU8T.1 

1.  Legacy,  what  create*  a  general. — The  clftDse  of  a  will  in  the  following 
words :  '•  I  ^jive  to  my  friend  P.  O.  H.  ten  thousand  dcUirs,  in  notes  or 
in  Confederate  StateH  bonds,  at  the  option  of  my  executors,  hereinafter 
named,"  creates  a  general,  and  not  a  specific  legacy. 

2.  Same  ;  how  paid — Such  a  legacy,  after  ascertaining  its  pecuniar}'  value 
at  the  time  it  became  due  and  payable,  is  entitled  to  be  paid  out  of 
the  general  assets  of  the  estate  liable  to  be  applied  to  the  payment  of 
general  legacies,  either  in  whole  or  pro  rata,  in  proportion  to  the  suf- 
ficiency of  such  assets.  It  can  not  be  defeated  because  of  the  failure 
of  the  notes  or  Confederate  States  bonds,  in  which  it  was  directed  to 
bo  satisfied. 

3.  •'  Option  of  executors*' ;  what  can  not  defeat. — "  The  option  of  the  ex- 
ecutors" in  such  a  case  can  not  be  permitted  to  be  exercised  to  defeat 
the  gift. 

Appeal  from  the  Chaucer}-  Court  of  Montgomery. 
Heard  before  the  Hon.  N.  W.  CocKE. 

This  was  a  bill  in  equity,  filed  by  the  executors  of  W. 
B.  S.  Gilmer,  deceased,  to  obtain  the  aid  of  the  court  in 
construing  the  will  of  their  testator,  so  as  to  enable  them 
properly  and  Safely  to  execute  then*  trust.  The  case  was 
brought  to  this  court  by  ap]>eal  from  a  final  decree  ren- 
dered at  the  May  term,  1867,  of  tlie  chancery  court,  and 
the  decree  of  the  court  was  reversed  and  the  cause  was 
remanded. — See  Gilmer  h  Lefjaicea  v.  Gilmer  s  Executors, 
42  Ala.  11. 

Aftt^rwards,  the  chancellor  rendered  a  decree  in  accord- 
ance witli  the  opinion  of  the  Supreme  Court,  adjudging, 
among  other  things,  that  the  legacy  to  Harper  must  eitlier 
fail  or  bo  paid  in  notes,  in  whole  or  in  part,  at  the  option 
of  the  executors.  The  clause  of  the  will  giving  the  be- 
quest to  Hai-jKir  is  as  follows  :  "  Item  13.  I  give  to  my 
friend  P.   O.   Haqier  ten  thousand  dollars,  in  nott^s  or 
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in  Confederate  States  bonds,  at  the  option  of  my  executors, 
hereinafter  named." 

The  testator  executed  his  will  on  the  26th  of  June,  1863, 
and  the  testator  died  January  5th,  1865,  and  letters  testa- 
mentary were  duly  granted  upon  his  estate,  in  July;  1865. 
The  testator  was  a  man  of  wealth,  owning  a  number  of 
raU-road  bonds,  notes  and  Confederate  bonds,  besides  real 
estate.  The  other  clauses  of  the  will  need  not  be  here  re- 
ferred to,  as  they  were  not  of  such  a  character  as  to  influ- 
ence the  decision  upon  the  13tli  item. 

The  decree  of  the  chancellor  is  now  assigned  as  error. 

Judge  &  Holtzclaw,  for  appellant. — 1.  The  decision  of 
the  court  below,  upon  the  bequests  in  the  13tli,  14th,  15th 
and  22d  items  of  the  will,  was  erroneous,  though  based 
upon  and  in  conformity  to  the  opinion  of  this  court  as  to 
the  proper  construction  of  said  items,  when  this  cause  was 
first  in  this  court. — 42  Ala.  9. 

When  this  cause  was  first  here  said  items  of  the  will  re- 
ceived but  sHght  consideration,  both  from  the  court  and 
the  counsel  who  argued  the  cause.  The  court  cited  but 
one  authority,  (2  Sugden  on  Powers,  161,)  in  the  brief  par- 
agraph of  its  opinion  devoted  to  these  items  ;  and  it  is  re- 
spectfully suggested  that  that  authority  is  but  little  in 
point — does  not  tend  to  elucidate  the  true  question  in- 
volved. 

2.  We  contend,  1st,  that  items  13,  14,  15  and  23  of  the 
will  give  general,  not  specific  legacies.     The  testator  does 

not  _  say,  "  I  give  to ten  thousand  dollars,  in  my 

notes,  or  in  notes  held  by  me,  or  in  Confederate  States 
bonds  held  by  me,  at  the  option  of  my  executors" ;  but  the 

phraseology  is,  "  I  give  to  my  friend ten  thousand 

dollars,  in  notes,  or  in  Confederate  States  bonds,  at  the  op- 
tion of  my  executors,"  &c.  This,  according  to  the  weight 
of  authority,  makes  the  legacy  general,  not  specific.  In 
North  Carolina,  it  has  been  held  that  a  bequest  of  "  twen- 
ty-five shares  of  the  capital  stock  of  the  State  Bank  of 
North  Carolina,"  the  testator  owning  at  the  time  that  num- 
ber of  shares  in  the  bank,  is  a  general,  not  a  specific  leg- 
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ncy.  If  the  testator  had  said,  "  my  twenty-five  shares," 
Ac,  the  legacy  would  have  been  specific. — Davis  and  Wife 
et  al  V.  Cain's  hx'r,  1  Iredell's  Eq.  304.  This  case  can  not 
be  distinguished  in  principle  from  the  one  now  before  the 
court,  and  it  is  fully  sustained  by  authority. — 1  Roper  on 
Leg.  73,  cited  in  the  opinion  ;  see  the  case  of  Barton  v. 
Cook,  5  Vesey,  Jr.,  t.  p.  463,  note  a,  hnd  authorities  there 
cited ;  see,  also,  same  case,  t.  p.  461,  and  authorities  cited 
in  note  a  on  said  page,  showing  that  the  late  decisions 
*'  have  loaned  much  against  specific  legacies." 

The  criterion  of  a  specific  legacy  is  that  it  is  liable  to 
ademption. — Coleman  v.  Cdeman,  2  Vesey,  Jr.,  t.  p.  641, 
note  l,,and  authorities  there  cited. 

It  can  not  be  contended,  successfully,  that  the  legacies 
we  are  considering  would  be  liable  to  ademption. — See,  es- 
pecially, Ro()erts  v.  Bocock,  4  Vesey,  Jr.,  t.  p.  150  ;  Kii'hy 
V.  Potter,  4  Vesey,  Jr.,  t.  p.  747,  and  note  a  on  said  page, 
and  authorities  therein  cited. 

In  the  opinion  of  Cliief-Justice  Walker,  deUvered  in 
this  case  when  it  was  first  in  this  court,  it  is  demonstrated, 
both  by  argument  and  authorit}',  that  the  bequests  of  the 
will  of  "  dollars  in  Confederate  States  bonds"  are  general, 
not  specific  legacies.  The  conclusion,  then,  announced  in 
that  opinion,  that  such  legacies  have  failed,  because  Con- 
federate States  bonds  have  failed,  is  a  non  sequitur. — See 
opinion  of  Walker,  C.  J.,  as  to  the  legacy  given  to  Thomas 
L.  Gilmer.  If  these  legacies  had  been  specific,  then  a 
failure  of  the  fund  would  have  worked  a  failure  of  tlie  leg- 
acy. But,  being  general  legacies,  with  a  demonstration  of 
the  fund  out  of  which  they  were  to  be  paid,  they  do  not 
de|)<md  for  their  validity  or  value  on  the  sufficiency  or  ex- 
istence of  the  fund  specially  dedicated  for  their  security, 
Gilmer's  Legatees  v.  Gilmer's  Exrs,  42  Ala.  15  22. 

The  conclusion,  then,  attained  by  Walker,  C.  J.,  speak- 
ing for  the  court,  that  these  legacies  have  failed,  because 
the  particular  fund  which  was  pledged  as  collateral  secu- 
rity for  their  payment  has  failed,  is  erroneous,  is,  we  re- 
peat, a  non  sequitur. 

4.  But  if  the  above  view  is  erroneous,  the  legacies  here- 
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inbefore  specifically  named  are  valid,  at  least  as  to  the 
notes,  and  they  must  be  good  notes,  the  executors  having 
no  right  of  election  which  will  justify  them  in  paying 
nothing,  the  Confederate  States  bonds  being  worthless  and 
illegal.  The  testg-tor  intended  to  give  a  legacy  of  value  ; 
to  say  that  because  the  Confederate  States  bonds  are 
worthless,  the  executors  may,  in  their  discretion,  give  noth- 
ing, would  be  authorizing  them  to  defeat  the  will  of  the 
testator.  The  Confederate  States  bonds  were  a  nonentity 
from  the  beginning,  and  there  was  nothing  upon  which  the 
right  of  election  could  attach.  And  the  legatees,  under 
the  items  of  the  will  named,  are  entitled  to  their  legacies, 
in  good  notes,  or  in  money. 

Jefferson  Falkner,  contra. — This  case  stands  as  on  a 
rehearing.  The  rule  that  the  former  decision  is  to  be  the 
law  of  the  case  in  all  subsequent  proceedings  has  been 
repealed  by  the  legislature  ;  I  presume,  however,  that  this 
court  will  not  depart  from  the  construction  or  rule  laid 
down  in  a  previous  decision  of  the  same  cas^,  and  over- 
rule it,  unless  the  former  decision  is  clearly  wrong.  The 
able,  exhaustive,  and  lucid  opinion  of  Chief-Justice 
Walker  in  this  case,  above  cited,  is  a  correct  exj)Osition  of 
the  law. 

In  this  case  the  appellant  presents  but  a  single  question, 
to-wit,  the  question  as  to  the  discretion  of  the  executors 
under  the  13th,  14th,  15th  and  22d  items  of  the-  will. 
These  several  sections,  in  one  of  which  the  appellant, 
Harper,  is  mentioned,  gives  legacies  to  various  parties,  pay- 
able at  the  discretion  of  the  executors,  either  in  notes  or 
Confederate  States  bonds.  When  the  case  was  here  be- 
fore, the-  supreme  court  said  :  "  Confederate  States  bonds 
being  worthless,  these  legacies  must  fail,  at  the  option  of 
the  executors.  The  courts  will  not  interfere  with  the  ex- 
ercise of  a  discretion,"  and  cites  as  an  authority  2  Sugden 
on  Powers,  161,  and  says  :  "  The  legatees  are  not  entitled 
to  payment  in  notes,  unless  by  the  choice  of  the  execu- 
tors."    We  think  this  is  a  correct  exposition  of  the  law 
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arising  on  these  several  clauses  of  the  will,  and  is  fuUj 
sustained  by  the  authorities. 

The  appellant  contends,  however,  that  if  it  should  be 
concluded  that  such  is  the  law  in  reference  to  "  discretion," 
the  law  on  this  subject  does  not  apply  in  this  case. 

The  language  of  the  13th  item  is  :  "I  give  to  my  friend 
P.  O.  Harper  ten  thousand  dollars,  ki  notes  or  in  Confed- 
erate States  bonds,  at  the  option  of  my  executors,  herein- 
after named."  The  word  "option,"  according  to  Worces- 
ter, means — '*  ist.  A  wish.  2d.  Power  or  right  of  election, 
a  choice,  election,  preference.  Option  is  spoken  of 
only  as  it  regards  one's  fi-eedom  from  external  restraint  in 
the  act  of  choosing.  It  is  left  to  a  person's  option,  and  he 
may  make  his  choice."  According  to  this  definition,  an 
election  or  choice  is  conferred  on  the  executors  by  the  will 
itself,  which  is  to  be  exercised  by  them,  and  no  one  else ; 
and  unless  they  refuse  to  exercise  the  power  thus  con- 
ferred, no  one  else,  not  even  a  court,  can  control  it  or  ex- 
ercise it  for  them. 

In  thLs  case  the  acting  executors  have  not  refused  to  ex- 
ercise the  power  conferred  u{X)n  them,  but,  on  the  con- 
trary', the  legatee  objects  to  their  making  the  election  or 
choice,  or  to  the  carrying  out  of  their  "  wish"  in  the  case, 
but  insists  that  the  "  election"  or  "  choice"  shall  be  made 
by  the  legatee.— See  2  Sugden  on  Powers,  161. 

The  cases  relied  on  by  api)ellant  to  sui)ix)rt  his  view  of 
the  case  are  not  like  the  case  at  bar. 

In  those  cases  the  legacy  is  regarded  as  vested  in  the 
legatee,  and  the  trustee  having  failed  to  make  the  election, 
the  courts  always  in  electing,  instead  of  the  trustee, 
(where  the  tnistee  fails,  and  is  eitherdead  or  has  resigned, 
or  has  become  in  any  way  incapable  of  making  the  elec- 
tion,) make  such  election  as  is  most  advantageous  to  the 
cestui  que  Irvsf,  or  legatee.  But  in  this  case  the  executors 
are  still  acting,  and  still  represent  the  estate,  which  is  still 
in  pnx^ess  of  settlement ;  and  the  object  of  the  bill  in  this 
case  is  to  obtain  instructions  aird  a  judicial  construction  of 
the  will.  And  one  of  the  main  questions  in  the  cast*  is  the 
proper  construction  of  tlie  class  of  legacies  to  which  this 
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one  belongs. — See  par.  8  of  the  bill,  on  pp.  5  and  6 ;  see, 
also,  the  answer  of  appellants  to  this  paragraph,  on  p.  36 
of  the  record ;  see  Hill  on  Trustees,  t.  p.  740,  741 ;  Woldo 
V.  Colby,  16  Vesey,  Jr.,  206,  208,  210  ;  Castahodie  v.  Casta- 
bodie,  6  Ware,  510  ;  Hill  on  Trustees,  t.  p.  734,  735,  and 
notes. 

'The  case  of  Keates^v.  Burton,  (14  Vesey,)  is  not  author- 
ity in  this  case,  because  there  one  of  the  executors  bemg 
dead,  and  the  others  having  renounced,  there  was  no  one 
left  to  exercise  the  discretion. 

In  this  case  the  legacy  is  not  given  in  money,  but  is 
"  ten  thousand  dollars  in  notes  or  Confederate  States 
bonds,"  not  "  ten  thousand  dollars"  in  currency  or  coin, 
but  it  is  to  be  paid  in  notes  or  bonds,  and  not  in  dollars  ; 
and  we  contend  that  a  payment  in  gold  coin  would  not  be 
a  payment  under  the  will.  To  illustrate :  Suppose  the 
wiU  had  given  the  legatee  ten  thousand  dollars  in  bank 
stock  of  some  particular  bank,  and  the  bank  stock  had 
been  worth  a  premium  of  fifty  per  cent.  It  would  then 
have  been  worth  fifteen  thousand  instead  of  ten  thousand. 
Now,  will  any  one  contend  that  the  executors  could  have 
paid  such  a  legacy  with  ten  thousand  dollars  in  gold  coin  ? 
We  suppose  not. 

This  is  a  general  legacy,  payable  in  a  specific  thing,  and 
not  payable  in  money,  and  is,  therefore,  not  like  a  general 
legacy  with  a  demonstration  as  to  the  fund  out  of  which  it 
is  to  be  paid. 

A  demonstrative  legacy,  properly  so  called,  is  payable  in 
any  event,  although  the  fund  mentioned  fail,  but  that  is 
where  the  legacy  is  payable  in  money ;  and  we  insist, 
therefore,  that  this  case  is  not  within  the  rule  laid  down  as 
to  demonstrative  legacies. 

We  apprehend  that  no  case  can  be  found  where  a  dis- 
cretion is  vested  in  an  executor  or  other  trustee,  that  such 
discretion  can  be  taken  from  him,  if  he  is  capable  and  will- 
ing to  act.  In  this  case  the  legacy  is  payable  at  the  "  op- 
tion" of  the  executors,  either  in  notes  or  Confederate  States 
bonds,  and  to  take  that  "  option"  or  discretion  from  them, 
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would  be  to  set  aside  the  will  of  the  testator,  and  to  sub- 
stitute for  it  tbe  will  of  the  court  or  of  the  legatee. 

If  the  executors  were  dead,  or  had  refused  to  act,  then 
a  different  rule  might  apply ;  but  as  above  stated,  in  this 
case  the  object  of  the  bill  is  to  ascertain  the  extent  of  their 
discretion  in  the  administration  of  tjie  estate,  and  we  con- 
tend that  their  discretion  as  to  whether  they  will  pay  in 
notes  or  bonds  can  not  be  controlled  as  long  as  they  are 
capable  and  willing  to  act. 

See  brief  of  appellees  in  this  case  when  here  before,  42 
Ala.  11, 13,  14,  15. 

PETERS,  J.— This  is  a  bill  m  equity  filed  by  the  execu- 
tors of  the  last  will  of  William  B.  S.  Gilmer,  deceased,  for 
the  purpose  of  obtaining  the  aid  of  the  court  in  its  con- 
struction, so  that  the  said  executors  may  be  able  safely 
and  properly  to  execute  the  duties  of  their  trust.  The 
will  bears  date  the  26th  day  of  June,  1863,  and  it  was 
made  and  published  in  this  State,  and  the  testator  died  on 
the  5th  day  of  January,  1865,  in  Chambers  county,  in  this 
State.  The  clause  of  the  will  sought  to  be  construed  in 
this  case  is  in  the  following  words : 

"  It<>m  13.  I  give  to  my  friend  P.  O.  Harj)er  ton  thousand 
dollai-s  in  nott^s  or  in  Confederate  Statt^s  bonds,  at  the 
option  of  my  executors  hereinafter  named." 

The  first  question  that  presents  itself  is  the  technical 
charactt>r  of  the  bequest  here  intended  to  be  made.  Is  it 
to  be  regarded  as  a  specific  or  a  general  legacy?  A  specific 
legacy  is  one  that  can  be  separated  from  the  ))ody  of  tlie 
estate  and  pointed  out  so  as  to  individualize  it,  and  enable 
it  to  be  delivered  to  the  legatee  as  a  thing  mi  genei-is. 
The  testator  fixes  upon  it,  as  it  were,  as  a  label,  by  which 
it  may  be  identified  and  marked  for  delivery  to  the  owner, 
and  the  title  to  it,  as  a  st^parate  thing,  vests  at  once,  on  the 
death  of  tlie  testator,  in  the  legatee. — Innia  v.  Johnson, 
4  Ves.  jr.,  668,  573 ;  Kirhi/  v.  Potter,  ib.  748,  and  note  r/, 
Sumner's  ed.  When  such  intlividualization  is  not  effected 
by  the  language  of  the  will,  the  legacy  can  hardly  bo  said 
36 
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to  be  specific.  The  above  formula  of  words  does  not  do 
this.  Then  it  does  not  create  a  specific  legacy.  We  may 
therefore  dismiss  any  further  discussion  of  bequests  of 
this  character,  except,  perhaps,  to  add)  that  courts  are 
averse  to  construing  legacies  as  specific,  when  it  can  be 
helped. — 4  Ves.  jr.,  568,  supra;  2  Williams  Ex'rs,  840; 
2  Harris,  451. 

It  is  also  said  that  legacies  are  divided  into  two  other 
classes.  These  are  demonstrative  legacies  and  general  lega- 
cies. The  former  consist  of  bequests  payable  out  of  a 
particular  fund  named  or  demonstrated  in  the  will  itself. 
The  latter  consist  of  those  of  "  quantity  merely,  and  in- 
clude all  cases  not  embraced  in  the  other  two." — Myers' 
Ex'rs  V.  Myers,  33  Ala.  85,  88,  89 ;  2  Wilhams  Ex'rs,  marg. 
p.  993,  994,  et  seq.,  4th  Am.  ed.,  and  notes ;  1  lloper  Leg. 
marg.  pp.  190,  191,  192,  et  seq.,  2d  Am.  ed.  1848.  But  Mr. 
Williams,  in  his  learned  work  on  Executors,  above  referred 
to,  makes  only  two  classes  of  legacies  ;  the  one  specific,  and 
the  other  general.  And  upon  the  distinction  thus  laid 
down,  depends  the  solution  of  many  of  the  very  difficult 
questions  attendant  upon  the  construction  of  wills.  The 
will  of  the  testator  is  the  law  of  the  court ;  and  the  inten- 
tion of  the  testator,  so  far  as  his  intention  is  lawful,  is  his 
wiU.  It  is,  therefore,  this  intention  that  we  must  look  for, 
when  we  seek  to  construe  his  testamentary  disposition  of 
his  estate.  In  construing  a  will,  the  court  is  authorized  to 
put  itself  in  the  testator's  place  at  the  time  he  made  it, 
and  view  the  surrounding  circumstances  as  the  testator 
probably  viewed  them  himself.  If  we  do  this,  it  is  obvious 
that  he  intended  to  make  a  very  considerable  gift  of  his 
personal  property  to  his  "friend  P.  O.  Harper."  He  did 
not  propose  to  make  the  enjoyment  of  this  gift  depend 
upon  a  contingency,  except  upon  a  deficiency  of  assets. 
This  is  the  nature  of  a  general  legacy.  If  there  is  a  suffi- 
ciency of  assets,  it  must  be  paid.  If  hot,  then  it  is  to  be 
abated  or  lessened  in  proportion  to  such  deficiency  of  as- 
sets to  pay  legacies. — 2  Williams  Ex'r^j  marg.  pp.  996,  997, 
and  notes,  Am.  ed.,  supra.     When  this  case  was  here  be- 
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fore,  it  was  determined  that  this  was  a  general  legacy,  and 
not  a  specific  legacy. —  Gilmer  s  Legale&t  v.  Gilmer's  Exra^ 
42  Ala.  9,  15,  23.  That  such  a  legacy  is  demormtraiive^ 
does  not  seem  to  alter  its  character.  It  is  still  to  be  treated 
as  a  general  legacy. — 2  Williams  Ex.'rs,  marg.  p.  995,  and 
cases  cited ;  BaUiet's  Appeal,  2  Harris,  451.  It  is  true  that 
the  executoi"8  were  authorized,  at  their  "option,"  to  pay 
this  legacy  in  one  of  two  ways,  but  they  were  not  author- 
ized to  defeat  it  altogether.  This  was  not  the  testator's 
intention,  because  the  character  of  the  gift  forbids  it,  as  I 
think  the  foregoing  authorities  abundantly  show.  In  such 
a  case,  if  the  fund  provided  for  the  payment  of  such  a 
legacy  be  called  in,  or  fail,  the  legatee  will  not  be  deprived 
of  his  legacy,  but  permitted  to  receive  it  out  of  the  general 
assets. — 2  Harris,  451,  supra  ;  Chatoorth  v.  Beech,  4  Ves. 
jr.  555,  564 ;  2  Williams  Ex'rs,  995,  and  authorities  in  note 
q.  Here  there  were  two  funds.  If  one  failed,  it  did  not 
defeat  the  gift  The  executors  should  have  paid  it  out  of 
the  otlier.  If  that  failed,  then  they  should  have  paid  it 
out  of  the  general  assets  for  the  payment  of  legacies. 
Davis  ami  Wife  v.  Cains  Ex'r,  1  Iredell  Ch.  R.  304 ;  and 
ca.ses  supra.  It  is  very  evident  that  the  testator  did  not 
look  upon  the  "  notes"  mentioned  in  his  will,  or  the  "Con- 
federate States  bonds,"  as  wholly  worthless  securities.  He 
thought  them  about  equal  in  pecuniary  estimate.  And  he 
did  not  intend  to  impose  either  \i\)oii  his  "  friend  "  as  things 
wholly  destitute  of  any  money  value  whatever.  He  did 
not  intend  that  if  he  died  without "  notes  "  or  "  Confederate 
States  bonds "  to  satisfy  this  bequest,  his  benefaction  to 
his  "  friend "  should  wholly  fail,  because  this  would  have 
made  the  legacy  specific,  and  not  general,  as  it  evidently  is. 
The  court  hero  interv'enes  and  directs  the  execution  of  a 
trust  upon  like  principle  that  it  does  upon  the  execution  of 
a  power;  that  is,  to  prevent  a  legacy  from  failing  which 
the  testator,  at  the  time  he  made  his  will,  did  not  intend 
should  fail.  Besides,  if  the  executors  can  use  their  "  op- 
tion," as  contended  for  by  appellees'  counsel,  they  may 
pay  some  of  the  legacies,  like  this  mentioned  in  the  will. 
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with  "notes,"  and  defeat  others  with  a  simulated  payment 
in  tiie  worthless  "Confederate  bonds."  This  is  certainly 
not  the  power  intended  to  be  given  by  the  testator. 

This  legacy  maybe  paid  in  "notes,"  if  there  are  "notes" 
belonging  to  the  estate  of  said  testator,  with  whicji  the  ex- 
ecutors may  satisfy  the  same.  And  if  there  are  no  "notes" 
available  for  this  purpose,  the  learned  chancellor  in  the 
court  below  will  ascertain  the  pecuniary  value  of  said 
legacy  to  said  P.  O.  Haiper  at  the  time  the  same  became 
due  and  payable  to  said  legatee,  and  cause  the  same  to  be 
paid,  in  whole  or  in  part,  according  to  the  sufficiency  of 
assets  for  the  payment  of  general  legacies,  under  the  direc- 
tions of  said  will  of  said  testator. 


CHILDRESS,  Pko  Ami,  vs.  HARRISON,  Ex'e,  et  al. 

[bill  in  EQCITJ  TO  ENFORCE  PAYMENT  OF  PSGUNIVRY  LEGACY.  ] 

1.  Bill  to  enforce  payment  of  pecuniary  legacy ;  tchen  should  not  be  dismissed 
for  failure  to  allege  payment  of  testatrix's  debts. — Where  a  bill  filed  by 

a  female  minor,  to  enforce  payment  to  her  of  a  pecuniary  legacy, 
is  submitted  for  final  decree  on  bill  and  exhibit,  and  decrees  jjro  confesso 
against  all  the  defendants,  the  chancellor  should  not,  ex  mero  motu, 
dismiss  the  bill,  even  without  prejudice,  no  defense  being  interposed 
by  plea,  answer,  or  motion  to  dismiss,  because  the  bill  omits  to  allege 
that  all  the  debts  of  the  testatrix  have  been  paid,  if  it  appear  that  the 
administration  has  been  pending  for  ten  years,  and  that  sufficient  as- 
sets have  been  received  bj'  the  executor  to  pay  the  legacy.  In  such 
■  case,  the  chancellor  should  direct  the  bill  to  be  amended,  or  proceed  to 
decree  any  relief  appropriate  to  the  facts  stated. 

2.  Judgment  on  reversal ;  ivhen  ivill  not  be  rendered. — Where  a  defendant 
may  have  relied  upon  the  dismissal  of  the  bill  on  account  of  technical 
defects  in  its  frame,  and  on  this  account  fails  to  defend,  this  court  will 
not  render  judgment  upon  reversal,  but  will  remand  the  cause,  to  give 
an  opportunity  for  defense  on  the  merits. 

Appeal  from  the  Chancery  Court  of  Greene. 
Heard  before  Hon.  A.  W.  Dillard. 
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This  was  a  bill  in  equity,  exliibited  on  the  2l8t  of  June, 
1869,  in  behalf  of  Maria  Childress,  a  minor,  by  next  friend, 
to  enforce  the  payment  of  a  pecuniary  legacy,  &c.  bequeathed 
her  by  the  last  will  and  testament  of  Catherine  Harrison, 
deceased. 

The  bill  alleges,  in  substance,  that  the  will  was  duly  ad- 
mitted to  record  and  probate  on  tlie  19th  of  May,  1859 ; 
that  one  Joseph  H.  Harrison  duly  qualified  as  executor  of 
said  estate  on  the  same  day,  and  being  exempted  by  said 
will  fi'om  giving  bond,  took  all  the  property  of  his  testatrix 
into  his  possession,  and  administered  thereupon  without 
ever  having  given  bond  or  security  for  the  faithful  perform- 
ance of  his  trust. 

2d.  That  said  Harrison's  testatrix  bequeathed  to  oratrix 
a  pecuniary  legacy  of  $1,000,  to  be  paid  out  of  said  estate, 
and  that  Harrison,  though  often  requested  to  do  so,  has 
utterly  failed  and  refused  to  pay  said  legacy ;  that  at  va- 
rious times  said  Harrison  received  and  collected,  as  execu- 
tor, large  sums  of  money,  as  much  as  $10,000,  and  imder 
the  jxjwer  in  the  will  sold  and  conveyed  all  the  property, 
both  real  and  personal,  belonging  to  the  estate ;  that,  dis- 
regarding complainant's  rights,  he  had  used  the  money  re- 
ceived by  him,  partly  for  his  own  benefit  and  partly  to  pay 
the  other  residuary  l^atees  under  said  will ;  that  on  or 

about  the  —  day  of ,  1859,  he  sold  a  house  and  lot, 

situate  in  Greensboro,  Alabama,  and  that  Laura  P.  Sim- 
mons, wife  of  J.  C.  Simmons,  a  daughter  of  testatrix  and 
one  of  the  residuary  legatees,  became  the  purchaser,  at 
tlie  price  of  $3,600,  executing  to  Harrison,  as  executor,  her 
promissory  note  therefor ;  that  said  Laura  has  never  fully 
paid  said  note,  nor  has  the  executor  ever  received  full  pay- 
ment of  the  purchase-money  from  any  one  in  her  behalf; 
that  said  Harrison  has  surrendered  said  notes  to  her  with- 
out collecting  the  whole  amount  due  thereon,  and  that  a 
portion  of  the  note  is  still  due  testatrix's  estate,  and  liable 
to  the  payment  of  complainant's  legacy  and  interest 
thereon;  that  Harrison  has  removed  to  Florida  without 
making  any  final  settlement,  and  is  ho|)elessly  insolvent. 
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The  will  is  made  an  exhibit  to  the  bill.  The  bill  prays 
a  discovery  from  two  of  the  defendants  as  to  certain  alle- 
gations of  the  bill,  and  contains  various  interrogatories, 
the  answers  to  some  of  which  were  required  to  be  given 
under  oath ;  but  it  did  not  contain  the  appropriate  allega- 
tions, that  the  discovery  by  defendants  was  indispensable 
as  proof,  or  that  plaintiff  was  unable  to  make  proof  by 
other  witnesses,  &c. 

The  prayer  of  the  bill  is  as  follows :  "  That  oratrix  may 
have  rehef  against  said  Harrison  as  executor,  &c.,  for  the 
recovery  of  said  legacy,  as  also  against  the  property  now 
held  by  Laura  P.  Simmons,  as  to  the  matters  inquired  of 
in  this  bill  of  complaint,"  &c.  There  was  also  a  prayer  that 
the  house  and  lot  sold  to  Laura  P.  Simmons  be  sold  for 
the  payment  of  the  amount  due  for  the  purchase  thereof, 
and  that  the  proceeds  be  appKed  to  the  payment  of  the 
principal  and  interest  due  complainant  on  accoimt  of  the 
legacy,  and  for  account,  &c.,  and  for  general  rehef. 

The  executor,  Harrison,  and  said  Laura  P.  Simmons, 
and  her  husband,  were  made  parties  defendant. 

There  was  a  decree  pro  confesso  against  all  the  defend- 
ants, and  the  cause  was  submitted  for  final  decree  on  bill, 
exhibit,  and  decrees  pro  confesso.  The  chancellor  held 
that  an  administrator  de  honis  non  was  the  only  party  en- 
titled t9  a  discovery  against  the  purchaser  of  the  house 
and  lot  as  to  the  balance  due  on  the  purchase-money,  and 
dismissed  the  bill  without  prejudice  for  this,  and  the  further 
reason  that  there  was  no  allegation  that  all  the  debts  of 
the  estate  had  been  paid. 

W.  &  W.  J.  Webb,  for  appellant. — 1.  The  jurisdiction 
of  a  court  of  equity  to  enforce  the  payment  of  a  legacy,  in 
such  a  case,  is  fully  sustained  by  the  authorities. — 18  Ala. 
348-51;  32  Ala.  314;  1  Story's  Equity,  §  540,  p.  512,  old 
edition  ;  1  Story's  Eq.  Jur.  §  80;  7  Ala.  906. 

2,  The  decree  was  erroneous  dismissing  the  bill  as  to 
any  of  the  defendants,  all  of  whom  were  in  contempt  of 
court  for  failure  to  answer,  with  decrees  pro  confesso  each. 


JANUARY  TERM,  1872. 559 

Childress,  pro  ami,  v.  Harrison,  Ex'r,  et  al. 

In  the  case  of  Hogan  et  al.  v.  Smith  et  al.,  (15  Ala.  600), 
the  court  says  :  "  Where  the  allegations  of  a  bill  authorize 
any  decree  whatever  against  a  defendant  who  is  in  con- 
tempt, it  is  error  with  the  chancellor  to  dismiss  it  as  to 
him." 

3.  Thd  chancellor  should  not  have  dismissed  the  biU  for 
want  of  a  party,  even  a  necessary  party,  without  afiFording 
the  complainant  an  opportunity  to  amend.  To  do  so  was 
error. — Colbert  v.  Daniel,  32  Ala.  314;  1  Daniel  Chancery 
Practice,  pp.  334,  336,  and  notes ;  Storj's  Ikj. Plead.  § 541, 
and  note ;  liuffdey  v.  Harrison,  10  Ala.  703,  opp.  745-46 ; 
Hohson  V.  Andrews,  23  Ala.  219,  opp.  232. 

4.  But  an  administrator  de  bonis  non  could  not  be  ap- 
I>ointed  imtil  the  executor  was  legally  removed  from  office. 
His  removal  from  the  State  did  not  work  his  removal  from 
the  office  of  executor,  though  it  would  be  a  sufficient  cause 
for  his  removal  by  the  court  that  appointed  him.  There- 
fore, an  administrator  de  bonis  non  could  not  be  a  neces- 
sary party.  The  right  of  complainant  to  recover  from  this 
executor,  who  had  gone  on  in  the  administration,  and  vio- 
lated his  duties  by  paying  over  lai^e  sums  of  money  to  the 
residuary  legatees,  remained  to  her  unaffected  by  his  fur- 
ther delinquency  of  having  removed  from  the  State  with- 
out making  a  settlement. 

An  atlministrator  de  bonis  non  could  only  administer  on 
the  ])roperty  of  the  estate  remaining  in  si)ecie,  or  iindis- 
posed  of  by  the  executor.— 17  Ala.  653  ;  21  Ala.  739 ;  20 
Ala.  345  ;  5  Randolph,  56,  126. 

5.  It  was  not  necessary  to  allege  that  all  the  debts  of  the 
estate  had  been  paid ;  for  if  there  were  any  such  debts, 
they  were  barred  by  the  statutes  of  limitations  and  of 
non-claim,  more  than  ten  years  ha\'ing  elapsed  from  the 
granting  of  the  letters  to  the  filing  of  the  bill.  And  this 
would  be  matter  of  defense  to  l>e  set  up  by  the  executor. 
M(uive  V.  Grexjfj,  11  Smedes  &  Marshall,  76 ;  2  ib,,  527,530. 

5.  The  seventh  section  of  the  bill  charges  the  executor 
with  having  collected  assets,  viz.,  $10,000,  which  he  in  part 
converted,  and  in  jmrt  paid  to  the  other  residuary  lega- 
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tees,  and  his  sister,  L.  P.  Simmons,  of  the  number,  which 
is  enough  of  itself  to  charge  the  executor  with  the  pay- 
ment of  this  legacy, 

7.  The  bill  does  not  ask  for  a  decree  or  recovery  against 
Laura  P.  Simmons,  but  seeks  a  sale  of  the  lot  (sold  by  ex- 
ecutor) for  the  balance  of  the  purchase-money, 'and  the 
application  of  the  proceeds  to  the  payment  of  the  legacy. 

The  executor  had  a  lien  on  the  lot  for  the  purchase- 
money,  and  the  complainant  may  be,  in  a  court  of  equity, 
subrogated  to  that  lien  without  the  appointment  or  inter- 
vention of  an  administrator  de  bonis  non.  It  would  be 
useless  to  have  an  administrator  de  bonis  non  appointed, 
unless  it  were  shown  that  there  were  outstanding  liabilities 
of  the  estate,  and  a  court  of  equity  will  not  require  a  use- 
less thing  to  be  done. — 20  Ala.  482. 

8.  The  facts  stated  in  this  bill,  and  as  they  stand  con- 
fessed by  aU  the  defendants,  constitute  a  fraud  perpetrated 
by  the  defendant,  Josiah  H.  Harrison,  as  executor  of  the 
will,  upon  the  rights  of  complainant.  This  of  itself  alone 
authorized  the  complainant  to  go  into  equity,  and  to  seek 
the  aid  of  the  court  she  did  for  rehef  against  that  fraud. 

9.  La  such  a  case  as  this,  the  supreme  coui"t  may,  and 
will  proceed  to  render  such  decree  as  ought  to  have  been 
rendered.— Eev.  Cede,  §  3502 ;  32  Ala.  149. 

CoMaiAN  &  Seay,  contra  — 1.  The  bill  should  have  been 
dismissed,  because  the  complainants  did  not  make  such  a 
case  as,  if  admitted  by  answer,  or  proved  on  the  hearing, 
would  have  entitled  her  to  a  decree.  Every  fact  which  is 
essential  to  the  complainants'  title,  and  which  authorizes 
the  relief  asked,  must  be  alleged,  or  the  defect  is  fatal. 
The  court  pronounces  its  decree  secundum  allegata  et  pro- 
bata.—! Danl.  Chan.  Prac.  412 ;  Story's  Eq.  PI.  257. 

The  allegation  that  the  debts  of  the  estate  had  been 
paid,  and  upon  denial,  proof  thereof,  is  essential  to  entitle 
the  complainant  to  the  rehef  sought.  For  the  debts  of 
the  decedent  must  be  paid  before  the  legacy  can  be  paid. 
There  is  no  such  avennent  in  the  bill ;  indeed,  the  allega- 
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tion  of  maladministration  by  the  executor,  his  removal 
from  the  State,  <kc.,  justify  tlie  inference  that  there  were 
debts  against  the  estate  outstantling  and  unpaid.  This 
presumption  should  not  ouly  be  negatived,  but  there 
should  have  been  a  distinct  averment  tliat  the  debts  had 
been  paid.  To  allow  a  legatee,  by  a  proceeding  against 
the  executor  and  only  one  of  several  other  legatees,  to 
realize  a  fimd  which  neither  the  complainant  nor  the  ro- 
ister could  atlminiater,  and  which  may  be  chargeable  with 
outstanding  unpaid  debts  of  the  decedent,  would  be  in  di- 
rect violation  of  the  nile  we  invoke,  and  authorize  that  in- 
justice to  creditors  against  which  the  rule  was  leveled. 
Worthy  et  aJ.  v.  Lyon,  18  Ala.  784;  2  Redfield  on  Wills, 
547 ;  Tiflf.  &  Bullard  on  Trusts,  308,  et  seq. ;  7  Pick.  1 ;  10 
Pick.  75. 

Tlie  probate  court  should  appoint  an  administrator  da 
bonis    nan,  who   can   dispose   of   unadministered    assets. 

7  Pick.  1. 

We  admit  that  the  chancery  court  may,  in  all  cases,  take 
jurisdiction,  though  that  of  the  probate  court  has  attached, 
where  the  interests  of  parties  are  varied  and  comphcated, 
and  the  condition  of  the  estate  renders  the  jwwers  of  the 
probate  court  inadequate  to  a  projjer  adjustment  of  con- 
flicting mterosts ;  but  this  will  only  be  exercised  on  a  bill 
filed  for  the  puqxjse  of  removing  the  administration  to  the 
chancerj'  court,  with  all  parties  before  tlie  court,  and  with 
distinct  averment  of  the.se  "peculiar  facts"  which  alone 
confers  the  jurisdiction  and  authorizes  the  decree.  This 
is  not  such  a  cast^.— 18  Ala.  348  ;  8  Port.  381 ;  15  Ala.  264  ; 

8  Ala.'744 ;  14  Ala.  270 ;  6  Ala.  423,  743. 

3.  The  bill  should  have  been  dismissed  by  the  chancel- 
lor, because  the  result  of  the  rehef  asked  would  have  been 
to  have  placed  in  her  hands  a  fund  which  she  could  not 
administer  or  i>ro])erly  dispose  of.  The  complainant  could 
not  api)ly  the  proceeds  of  the  sale  sought  to  be  had  so  as 
to  adjust  the  rights  of  the  defendants  to  the  bill,  or  to  pay 
the  debts  of  the  estate,  nor  could  the  chancellor  authorize 
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the  register  so  to  do. — McCattney  v.  Calhoun,  11  Ala,  110  ; 
Scott  V.  Ahererombie,  14  Ala.  270. 

4.  The  legatee  can  not  pursue  assets  in  the  hands  of  a 
purchaser,  except  where  he  has  been  guilty  of  fraud  ;  and 
this  the  law  will  not  presume.  It  must  be  distinctly  al- 
leged.—2  Redfield  on  WiUs,  558. 

5.  In  this  cause  one  legatee  only  sues.  If  a  legatee  sue 
alone,  he  must  bring  all  parties  in  interest  before  the  court 
and  ask  for  an  administration  of  the  estate. — Story's  Eq. 
PI.  104,  and  note  1. 

6.  This  bill  was  dismissed  without  prejudice.  In  Good- 
man, Ex'r,  V.  Benham,  (16  Ala.  631,)  the  court  says :  "  It 
is  not  indispensable  to  the  action  of  the  court  that  the 
want  of  parties  should  be  presented  by  demuiTer.  It  is 
allowable  for  the  chancellor  to  notice,  in  mero  motu,  even 
at  the  hearing,  and  order  the  bill  to  stand  over  on  leave  to 
amend,  or  to  dismiss  it  without  prejudice." — 4  Ala.  350  ; 
10  Ala.  703  ;  1  Smith's  Chan.  Prac.  203,  512,  513  ;  20  Ala. 
477  ;  32  Ala.  322. 

An  unqualified  dismissal  for  want  of  proper  parties  is 
erroneous,  but  a  dismissal  without  prejudice  to  complain- 
ant is  allowable. 

No  inference  can  be  drawn  that  the  debts  are  paid. 
There  must  be  a  distinct  allegation  that  the  debts  are  paid. 
Bliss  V.  Anderson,  31  Ala.  612,  and  particularly  page  625. 

PETERS,  J. — This  is  a  bill  in  chancery  to  enforce  the 
payment  of  a  pecuniary  legacy.  There  was  no  defense  what- 
ever interposed  in  the  court  below.  The  case  was  submit- 
ted upon  the  bill,  exhibits,  and  decree  pro  confesso  a'gainst 
all  the  defendants.  But  on  the  hearing  it  was  dismissed 
by  the  learned  chancellor  without  prejudice,  because  it  was 
not  alleged  that  the  debts  of  the  estate  had  all  been  paid. 
From  this  decree  the  complainant  in  the  court  below  ap- 
peals to  this  court. 

There  can  be  no  doubt  that  chancery  will  take  jurisdic- 
tion to  enforce  the  payment  of  a  pecuniary  legacy.  This  is 
a  branch  of  its  original  jurisdiction'which  has  never  been 
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taken  away. — Pearson  et  al.  v.  Darrington,  AdmW,  18  Ala. 
348 ;  1  Story's  Eq.  §  80. 

Generally,  sucli  a  bill  should  show  that  the  debts  of  the 
testator  have  all  been  paid,  as  these  are  a  charge  upon  the 
whole  property  of  the  deceased. — Revised  Code,  §  2060 ; 
7  Ala.  906.  But  as  courts  of  chancery  will  take  notice  of 
the  effect  of  the  statutes  of  limitations  and  non-claim  in 
their  proceedings,  where  the  bill  shows  that  the  administra- 
fcion  has  been  pending  for  ten  years  before  the  commence- 
ment of  the  suit  in  chancery  for  the  recovery  of  a  specific 
legacy,  and  that  the  executor  has  received  large  amounts 
of  the  assets  of  the  estate,  which  he  has  converted  to  his 
own  use,  and  u.sed  in  the  payment  of  the  residuarj'  lega- 
tees, to  the  neglect  of  a  minor  special  legatee,  the  bill  should 
not  be  dismissed,  when  it  appears  that  the  special  pecuniary 
legacy  had  been  demanded,  and  its  payment  postponed 
without  excuse,  for  ten  years  after  the  grant  of  letters  tes- 
tamentary, because  there  was  an  omis.sion  to  allege  in  the 
bill  that  all  the  debts  of  the  deceased  had  been  paid.  The 
omission  of  this  allegation  in  such  a  case  does  not  defeat 
the  jurisdiction  of  the  court,  and  render  the  decree  void. 
If  there  is  no  defense  interjwsed  by  answer,  plea,  or  mo- 
tion to  dismiss,  the  court  has  jurisdiction,  and  the  chan- 
cellor  should  not,  mero  jnotu,  repudiate  the  cause  ;  but  he 
should  direct  the  bill  to  be  amended,  or  proceed  to  decree 
the  relief  appropriate  to  the  facts  stated  in  the  bill. — Rev. 
Code,  §§  3327,  3356 ;  Hcxjan  et  al.  v.  Smith  et  al.,  16  Ala. 
600.  The  English  rules  and  orders  of  practice  in  courts 
of  chancery  are  not  peremptory  with  us,  but  only  advi- 
sory.—Chan.  Rules,  No.  7  ;  Rev.  Code,  p.  824.  The  great 
pur{)ose  of  our  whole  judicial  system  is,  that  "  right  and 
justice  shall  be  administered  without  sale,  denial  or  de^ 
lay." — Const.  Ala.  1867,  Art.  I,  §  16.  Under  such  a  sys- 
tem, the  courts  should  give  the  largest  scope  to  our  very 
Uberal  statutes  of  amendments.  I,  therefore,  think,  that 
under  the  facts  of  this  ca.se,  and  the  state  of  tlie  plead- 
ings, the  cause  should  not  have  been  dismissed  in  the  court 
below.     But,  as  the  defendants  may  have  relied  upon  the 
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technicality  upon  which  the  bill  was  dismissed  for  a  suflS- 
cient  defense,  the  cause  will  be  remanded,  that  a  defense 
upon  the  merits  may  be  interposed,  if  any  such  exists,  in 
the  court  below.— Eev.  Code,  §§  2105,  2106. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded,  at  the  costs  of  the  appellees,  in  this 
court  and  in  the  court  below. 


MAETIN  vs.  THE  STATE. 

[indictment  fob  mtjedee.] 

1.  General  charge  of  court ;  requisites  of. — The  charge  of  the  court  should 
always  be  not  only  a  correct  exposition  of  the  law  governing  the  issue, 
but  it  should  also  be  applicable  to  the  whole  evidence,  when  it  is  a 
general  charge. 

2.  Same  ;  when  erroneous. — When  a  general  charge  of  the  court,  in  a 
criminal  prosecution,  may  be  divided  into  two  propositions  not  natu- 
rally connected,  if  either  proposition,  when  so  separated,  is  not  appli- 
cable to  the  evidence,  such  charge  is  erroneous. 

3.  Same ;  what  tvill  not  cure  error  in.— A  qualification  appended  to  the 
second  propo.-ition  of  such  a  charge  will  not  be  applied  to  the  first,  in 
order  to  remove  the  objection  of  too  great  generality,  when  it  is  only 
true  without  the  limitations  suggested  by  the  evidence. 

4.  Charge  to  jury  in  criminal  case;  ivhat  erroneous. — A  charge,  that  if 
the  jury  believe  "  from  the  evidence  that  the  defendant  killed  the  de- 
ceased by  shooting  him  with  a  pistol,  the  law  presumes  it  was  done 
with  malice,"  when  the  evidence  tended  to  show  that  the  pistol  was  re- 
sorted to  in  self-defense,  is  erroneous.  It  is  too  broad,  and  ignores  all 
the  evidence  of  self-defense. 

Appeal  from  the  Circuit  Court  of  Lauderdale. 
Tried  before  Hon.  James  S.  Claek. 

Appellant,  Martin,  was  indicted  in  the  circuit  court  of 
Franklin  for  the  murder  of  John  W.  Norman.  The  venue 
was  changed  to  Lauderdale  county,  where  appellant  was 
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tried,  found  guilty  of  manslaughter  in  the  first  degree,  and 
sentenced  to  five  years  imprisonment  in  the  penitentiary. 

From  the  bill* of  exceptions,  it  appears  that  Martin  and 
Norman  were  neighbors,  and  that  the  difliculty  commenced 
about  the  right,  claimed  by  both,  to  gather  peaches  from 
trees  on  a  vacant  lot  near  Norman's  house.  The  evidence 
establishes  that  Martin  sent  his  8er\ant  to  gather  peaches 
from  these  trees,  and  tended  to  show  that  deceased,  after 
some  words  had  passed  between  the  servant  and  deceased's 
wife,  ordered  the  servant  away,  who  obeyed,  but  shortly 
afterwards  returned  with  Martin.  There  was  testimony  in 
behalf  of  the  defense,  that  deceased  remarked  about  this 
time  that  "he  would  kill  him  (Martin)  before  he  should  get 
the  peaches ;  that  Nonuan  had  an  open  knife  in  his  right 
hand,  and  at  the  time  caught  Martin  by  the  shirt  collar, 
with  his  knife  in  his  right  hand,  and  that  after  this  defend- 
ant shot  deceased."  There  was  some  testimony  introduced 
by  defendant  going  to  show  that  the  pistol  was  fired  so 
close  to  deceased  that  powder  was  driven  into  the  wounds. 

The  testimony  on  behalf  of  the  State  tended  to  show 
tliat  Norman  greeted  Martin  in  a  friendly  manner  when 
Martin  came,  asking  "  if  that  was  the  way  for  one  neighbor 
to  treat  another ;"  that  deceased  did  not  draw  his  knife 
until  after  he  was  shot ;  that  at  the  time,  his  hands  were 
down  by  his  side ;  that  Martin  ran  towards  deceased,  and 
then  shot  him.  The  d^ing  declaration  of  doceas<Hl  was, 
"  that  he  did  nothing  to  Martin  to  cause  him  to  shoot ;  that 
when  he  saw  Martin  draw  the  pistol,  and  about  to  shoot 
him,  he  jumped  at  it  to  catch  it,  but  it  was  too  late."  The 
evidence  in  behalf  of  the  State  tended  to  show  that  there 
were  no  powder  marks  upon  the  wound. 

There  were  several  witnesses  examined  both  on  behalf 
of  the  State  and  the  defendant.  Some  of  the  witnesses, 
both  for  the  State  and  for  the  defense,  were  contradicted 
as  to  material  statements  and  attempted  to  be  imi>eached. 
There  wore  several  exceptions  reserved  to  rulings  of  the 
court,  which  need  not  be  further  noticed. 

The  evidence  being  substantially  as  above  stated,  the 
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court,  at  the  wiitten  request  of  tlie  solicitor,  gave  the  fol- 
lowing charge  :  "  If  the  jury  believe  from  the  evidence  that 
the  defendant  killed  deceased  by  shooting- him  with  a  pis- 
tol, the  law  presumes  it  was  done  with  malice,  and  the  onus 
of  showing  excuse,  mitigation  or  justification  rests  on  the 
defendant,  and  unless  he  has  shown  such  mitigation,  ex- 
cuse or  justification  by  a  [the]  evidence,  he  is  guilty  as 
charged  in  this  indictment." 

The  general  charge  of  the  court  is  not  set  out  in  the  bUl 
of  exceptions,  nor  does  it  show  that  any  other  charge  than 
the  one  given  was  asked  by  either  party. 

The  defendant  excepted  to  the  giving  of  this  charge,  and 
it  is  the  chief  and  only  error  assigned  which  need  be 
further  noticed. 

Wm.  Coopee,  and  E.  A.  O'Neal,  for  appellant. — "Malice 
vtl  non'"  was  a  question  dependent  on  all  of  the  proof,  not 
on  selected  parts  of  it,  and  it  matters  not  who  showed  the 
excuse — whether  it  came  out  fi'om  the  State's  evidence,  or 
from  the  proof  by  defendant  of  "  a  evidence,"  or  from  de- 
fendant at  all.— See  Oghtree  v.  The  State,  28  Ala.  693,  702 
where  this  court  ruled  that  "  a  charge  which  selects  a  por- 
tion of  the  facts  proven,  and  instructs  the  jury  that  if  these 
facts  are  proved,  then  the  law  presumes  malice,  and  that 
defendant  intended  to  kill,  is  error,  because  it  shifts  the 
burthen  of  proof,  and  loses  sight  of  the  distinction  between 
civil  and  criminal  cases  as  to  the  measure  of  proof."  The 
court  goes  on  to  say  in  that  case,  "  Nor  is  such  error  cured 
by  a  further  charge  of  the  court,  that  such  presumptions 
only  arise  in  the  absence  of  evidence  tending  to  qualify  or 
explain  the  selected  facts,  and  may  be  rebutted  and  ex- 
plained away  by  evidence,  so  that  if  they  find  the  facts  on 
which  these  presumptions  arise  in  law,  with  other  evidence 
tending  to  qualify  or  explain  them,  it  will  then  be  then- 
duty  to  consider  all  the  evidence  in  connection,  and  if 
upon  the  whole  evidence,  they  entertain  a  reasonable 
doubt,  they  should  acquit  the  defendant." 

Thus,  a  hypothetical  charge,  on  a  selected  or  any  isolated 
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statement  of  part  only  of  the  proof,  was  repudiated  and 
discarded  by  this  court  as  being  contrary  to  law. 

In  Martm's  case,  the  court  did  a  greater  wrong  by  charg- 
ing, on  the  point  of  legal  presumption  of  malice,  as  above, 
that  if  defendant  did  not,  by  "  a  evidence,"  explain  it  away, 
he  was  guilty  in  manner  and  form  as  charged  in  the  indict- 
ment; that  is,  that  Martin  was  guilty  of  the  murder  of 
John  W.  Norman  in  the  first  degree.  The  extravagance  of 
such  a  charge  was  so  observed  and  apparent,  that  the  jury 
on  their  oaths  discarded  it,  and  showed  the  great  advan- 
tage of  a  trial  by  twelve  men  over  a  trial  by  one. 

Tlie  charge  was  erroneous — 1st,  because  it  was  a  hypo- 
thetical charge  on  a  selected  portion  of  the  evidence 
against  the  defendant ;  2d,  the  hypothetical  charge  was  not 
on  all  the  evidence ;  3d,  it  was  a  shifting  of  the  burthen  of 
proof  from  the  State  to  the  shoulders  of  defendant,  which 
is  expressly  ignored  in  Ogletree's  case,  and  that  case  is 
cited  as  law  and  reaffirmed  by  this  court  in  Moorer  v.  The 
State,  44  Ala.  15. 

In  3  Yerger  (Tenn.)  283,  287,  Catbon,  J.,  ruled,  and  put 
the  question,  "  Suppose  the  jury  should,  on  a  charge  of 
legal  implication  of  maUce,  find  a  special  verdict  that  the 
defendiwt  killed  deceased  with  a  gun,  in  manner  and  form 
as  charged  in  the  indictment,  but  as  to  the  malice  they  are 
not  satisfied  :  could  the  court  go  on  to  pronounce  sentence 
on  the  defendant  upon  the  legal  implication  of  maUce, 
which  the  court  charged  the  jury  was  the  law  ?"  Surely 
not ;  and  yet  such  would  seem  to  be  the  inexorable  legal 
logic,  if  such  charge  was  correct.  Then,  is  not  a  charge 
wrong  wliicli  tiie  court  can  not  pass  judgment  upon  when 
the  jurj-  turns  back  upon  the  court  by  sj>ecial  verdict? 

Every  material  fact  nuist  be  proved  by  the  State.  This 
is  now  universal  hiw,  and  needs  not  a  further  citation. 
Ogletree  v.  The  State,  supra.  In  24  Pick.  366,  373,  the 
court  charged  that,  the  State  having  proved  a  prima  facie 
case,  it  was  incumbent  on  defendant  to  restore  himself  by 
proof  of  presumptive  innocence.  That  case  was  reversed, 
and  the  higher  court  decided  that  the  State  must  make 
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out  its  entire  case.  And  that,  too,  was  only  a  retailing 
case.  How  much  more  needful  is  such  ruling  when  life 
and  liberty  are  at  stake ! 

In  Martin's  case  the  charge  was  asked  in  writing,  and  at 
the  foot  of  the  charge  requested  was  a  citation  tofthe  case 
of  Tlie  People  v.  Schroder,'  1  Amer.  Kep.  480,  where  it  is 
decided  that  "  if  the  evidence  adduced  by  the  State  tends 
to  show  the  homicide  was  excusable,  the  prisoner  has  the 
right  to  avail  himself  of  such  circumstances  in  his  defense* 
and  thus  defend  without  on  his  part  calling  in  or  introduc- 
ing evidence  of  excuse  or  justification;"  thus  reversing 
the  charge  which  has  been  given  below,  that  defendant 
should  prove  circumstances  of  excuse,  &c. 

That  was- exactly  the  error  committed  in  Martin's  case, 
only  that  our  court  below  was  more  emphatic  in  its  error, 
by  charging  that  Martin  must  excuse  himself  from  the 
implication  of  malice  which  the  law  raised  from  the  kiUing 
with  a  pistol,  and  that  Martin  must  so  explain  by  "the 
evidence."  And  thus  it  is  clear  from  the  case  of  The 
People  V.  Schroder,  that  the  case  is  with  defendant  Martin, 
and  that  the  charge,  below  was  erroneous. 

In  3Iurphy  v.  The  State,  37  Ala.,  relied  on  by  the  State, 
the  court  charged  the  jury  to  look  to  all  the  e\ddence  as 
touching  the  killing ;  this,  too,  before  they  could  imply 
malice  from  a  want  of  circumstances  of  excuse  or  justifica- 
tion. Not  so  in  Martin's  case ;  for  there  the  court  charged 
the  jury  that  the  mere  fact  of  killing  with  a  pistol  was  in 
law  proof  of  malice,  and  unless  Martin  removed  this  im- 
plication by  evidence,  he  was  guilty  as  charged  in  the  in- 
dictment; that  is,  of  murder  in  the  first  degree, — thus 
cutting  Martin  off  from  aU  justification  shown  by  the  evi- 
dence. In  Murphy's  case,  the  court  charged  the  jury  to 
look  to  all  the  evidence ;  in  Martin's  case,  the  court  selects 
the  fact  of  killing  with  a  pistol,  and  hypothetically  charges 
on  that,  and  that  alone,  cutting  Martin  off  from  all  the 
facts.  The  great  wonder  is,  that  under  the  charge  the  jury 
did  not  find  Martin  guilty  of  murder,  and  deprive  him  of 
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all  the  facts  so  fully  proved  iu  mitigation.     Verily,  the  trial 
by  jury  is  a  bulwark  of  defense ! 

It  is  remarkable  that  this  bloody  charge  was  given 
low,  in  the  face  of  all  the  extenuating  circumstances  of  the 
evidence  as  shown  by  the  bill  of  exceptions.  And  yet, 
such  was  the  charge  given  as  *to  ignore  all  these  circum- 
stances, and  in  fact  to  be  abstract,  and  not  conformable  to 
the  evidence,  as  shown  by  the  bill  of  exceptions.  In  Lyon 
dt  Co.  V.  Kent,  Payne  (k  Co.,  46  Ala.,  this  court  refused  to 
give  a  charge  that  did  not  conform  to  all  the  testimony, 
because  it  was  select  and  abstract. 

John  W.  A.  Sanford,  Attorney-General,  and  J.  B 
MooBE,  contra. — In  Roscoe's  Criminal  Evidence,  the  law  is 
thus  stated :  "In  every  charge  of  murder,  says  Mr.  Jus- 
tice Foster,  the  fact  of  killing  being  first  proved,  all  the 
circumstances  of  accident,  necessity,  or  infirmity,  are  to  be 
satisfactorily  proved  by  the  prisoner,  unless  they  arise  out 
of  the  evidence  produced  against  him,  for  the  law  pre- 
sumes the  fact  to  be  founded  in  malice  until  the  contrary 
appears." — Roscoe's  Cr.  Ev.  marg.  p.  21,  citing  Foster,  255 ; 
1  Hale  P.  C.  456  ;  1  East.  P.  C.  340  ;  Wharton's  Cr.  Law, 
265-6. 

In  Murphy  v.  The  Stale,  (37  Ala.  144,)  the  court  below, 
amongst  other  things,  charged  :  "  So  regardful  is  our  law 
of  human  life,  that  whenever  it  is  proved  that  one  person 
has  taken  the  life  of  auotlier,  the  law  presumes  it  was  done 
with  malice,  and  imposes  on  the  slayer  the  onm  of  rebut- 
ting this  presiunption,  unless  the  evidence  which  proves 
the  killing  itself  shows  it  to  have  been  done  without 
malice."  Thig  charge  was  decided  by  our  .supreme  court 
to  he  correct. — See  37  Ala.  144 ;  Olney  v.  State,  18  Ala. 
601  ;  2  Greenl.  594. 

If  the  most  stringent  criticism  was  applied  to  the  charge 
given  in  this  case,  now  before  the  court,  it  could  only  have 
required  that  the  court  should  have  added  to  the  chaige 
given  the  words,  "unless  the  evidence  adduced  by  the 
State  shows  such  excuse,  mitigation  or  justification." 
37 
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Would  such  addition  have  been  proper  when  construed. 
\nth  reference  to  the  evidence  adduced  by  the  State,  as 
shown  by  the  bill  of  exceptions  ?  We  say  it  would  not. 
There  was  not  a  single  mitigating  circumstance  shown  by 
the  State's  evidence — not  one.  Why,  then,  could  it  be  re- 
quired to  charge  with  reference  to  a  fact  about  which  there 
was  not  a  particle  of  evidence  arising  out  of  the  State's 
evidence?  Such  an  addition  to  the  charge  would  have 
been  abstract,  and  calculated  to  mislead  the  jury.  That 
such  is  the  law,  and  that  a  charge  has  to  be  considered 
with  reference  to  the  facts  set  out  in  the  bill  of  exceptions, 
is  clearly  settled  in  Harrison  v.  The  State,  (24  Ala.  70.) 
.  That  the  court  properly  charged,  on  the  State's  e-sidence, 
"as  a  matter  of  law,"  in  the  absence  of  a  single  mitigating 
circumstance  in  the  State's  evidence,  so  as  to  show  upon 
whom  the  onus  then  settled, see  Nat  Gray  v.  State,4id  Ala. 
51 ;  Eoscoe's  Cr.  Ev.  21 ;  Wharton's  Cr,  Law,  supra. 

That  the  onus  of  proof  is  on  the  defendant  to  show  ex- 
cuse, mitigation  or  justification,  after  the  killing  is  proved, 
particularly  with  a  deadly  weapon,  has  very  recently  been 
decided  in  the  States,  see  State  v.  Lawrence,  57  Maine, 
574 ;  Feojile  v.  Scryner,  42  N.  Y.  1 ;  Law  Review,  April, 
1871,  p.  483  ;  see,  also".  State  v.  Murphy,  37  Ala.  144. 

PETERS,  J. — This  is  a  prosecution  by  indictment  for 
murder,  found  at  the  fall  term  of  the  circuit  court  of 
Franklin  county,  in  the  year  1869. 

The  principal  question  ill  the  case  arises  upon  the  charge 
of  the  court  to  the  jury  on  the  trial  below.  The  correct- 
ness or  incorrectness  of  this  charge  depends  upon  the  evi- 
dence offered  in  the  cu'cuit  court.  It  is  now  well  settled, 
that  the  charge,  in  such  a  case,  must  not  only  be  a  correct 
enunciation  of  the  law  governing  the  issue,  but  it  must  also 
be  correct  when  applied  to  the  whole  evidence  delivered  on 
the  trial.  That  is,  the  charge  in  any  of  its  expositions  of 
the  law  must  not  ignore  any  portion  of  the  testimony,  if  it 
is  a  general  charge. — Ogletree  v.  The  State,  28  Ala.  693. 
This  court  places  itself  in  the  position  of  the  court  below 
at  the  trial.     And  where  there  is  conflict  in  the  evidence 
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as  there  is  here,  it  does  not  look  to  its  force  or  its  weak- 
ness on  either  side,  or  to  its  truth,  or  the  want  of  it 
These  considerations  are  for  the  jury  alone. 

In  this  case  there  is  some  testimony  tending  to  show  that 
the  accused  liad  killed  the  deceased  in  a  violent  and  angry 
rencounter  between ;  them,  in  \vhich  the  accused  used  his 
pistol,  and  the  deceased  attempted  to  use  his  knife,  in  a 
fatal  manner,  but  that  the  pistol  was  used  in  self-defense. 
Upon  this  evidence,  the  court  below  chained  the  jury, 
npon  the  motion  of  the  pro.secution,  as  follows : 

"  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant killed  the  deceased  by  shooting  him  with  a  pistol,  the 
law  presumes  it  was  done  with  malice,  and  the  onus  of 
shewing  excuse,  mitigation,  or  justification,  rests  on  the 
defendant,  and  unless  he  has  shown  such  mitigation,  ex- 
cuse or  justification  by  the  evidence,  he  is  guilty  as  charged 
in  the  indictment." 

This  charge  divides  itself  into  two  propositions,  not  nec- 
essarily connected.  The  first  proposition  is,  that  a  homi- 
cide effected  by  shooting  with  a  pistol  is,  in  law,  to  be  pre- 
sumed to  have  been  done  with  malice,  in  any  case  what- 
ever. The  second  proposition  is,  that,  in  a  criminal  pros- 
ecution, the  onus  of  showing  excuse,  mitigation  or  justifi- 
cation rests  ujwn  the  defendant.  The  latter  proposition  is 
true  in  all  oases,  whatever  may  be  the  state  of  the  proofs, 
if  there  is  any  evidence  showing  guilt. — 3  Greenl.  Ev.  §  14. 
But  the  fii-st  proposition  is  only  tine  where  tliere  Ls  no  ex- 
cuse or  justification  shown,  or  where  there  is  no  evidence 
offered  on  the  trial  tending  to  show  such  excuse  or  justifi- 
cation.—  Oliver  V.  The  SUife,  17  Ala.  (",94.  If,  however, 
there  is  proof  tending  to  show  that  the  pistol  was  used  in 
the  necessary  defense  of  the  life  or  limb  of  the  defendant, 
then  this  presumption  of  law  is  suspended.  The  use  of 
the  pistol  or  any  other  weapon  in  self-defense  is  not  evi- 
dence of  malice ;  because  there  can  be  no  malice  in  self- 
defense. — 17  Ala.  587,  supra.  A  presumption  of  law  is 
conclusive,  if  not  rebutted  by  other  evidence ;  and  where 
there  is  any  rebutting  jn-oof,  the  court  ought  so  to  charge 
as  to  recognize  its  effect     Here  there  was  such  e>ddenoe, 
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and  the  court  should  have  instructed  the  jury  that  the  use 
of  the  pistol  was  a  sufficient  ground  for  a  presumption  of 
malice,  unless  it  appeared  from  the  evidence  that  it  had 
not  been  used  in  self-defense.  The  charge  would  then 
have  been  free  from  error  in  both  its  propositions. — Stark. 
Ev.  pp.  66G,  667,  8th  Amer.  ed.  by  Sharswood,  1860.  The 
qualification  appended  to  the  second  proposition  of  the 
charge  logically  and  naturally  applies  to  that  portion  of 
the  charge  only.  Its  separation  from  the  other  shows  that 
it  was  not  intended  to  be  referred  to  it,  and  without  it  the 
exposition  contained  in  the  first  proposition  of  the  instruc- 
tions is  not  free  from  error,  under  the  facts  of  this  case. 
The  impropriety,  or,  rather,  doubtful  fairness,  of  such  a 
charge  is  strongly  put  by  Catkon,  Chief-Justice  of  the  Su- 
preme Court  of  Tennessee,  in  the  case  of  Coffee  v.  TJie 
State,  (3  Yerg.  283,287.)  "Suppose,"  says  th^t  distm- 
guished  jurist, — "suppose  they  (the  jury)  had  returned  a 
special  verdict,  and  that  they  found  the  defendant  slew  the 
deceased  as  laid  in  the  indictment ;  but  of  the  fact,  that  he 
slew  him  with  malice,  they  were  not  convinced  ;  could  the 
court  la\Vfully  havfe  pronounced  judgment  of  death  upon 
this  finding  ?  I  think  clearly  not."  Yet  this  is  the  expo- 
sition of  the  law  deducible  from  the  instructions  contained 
in  the  charge  in  this  case.  Besides  the  objection  above 
urged,  such  «.  charge  is  obnoxious  to  the  further  impeach- 
ment of  seeming  unfairness,  against  the  effects  of  which 
the  law  intends  most  sedulously  to  guard  the  accused,  in 
all  prosecutions  where  life  and  limb  are  at  stake  and  in 
peril. — Ex  jMrte  Chase,  43  Ala.  303;  Hampton  v.  The 
State,  45  Ala.  82. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial.  And,  in  the  meantime, 
the  appellant,  said  Edwin  D.  Martin,  shall  be  held  to  an- 
swer the  indictment  in  this  case,  until  discharged  by  due 
course  of  law. — Eev.  Code,  §  4316. 
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[IKDICTICCMT  rOB  MXTBDEB.I 

1.  Oriminal  net,  slight  evidence  of  motive  far  doing ;  thould  not  be  excluded. 
In  u  crimiual  case,  Blight  evidence  to  show  a  motive  for  doing  the  act, 
is  not  to  bt)  excluded,  but  Bbould  be  left  to  the  consideration  of  the 
jury.  Fur  example,  in  a  caHe  of  murder,  it  may  be  shown  that  a  rela- 
tive and  friend  of  the  acenned  had,  on  tnro  successive  days,  difficulties 
with  deceased,  which  originated  abont  the  accused  ;  that  in  the  first  of 
said  difficulties  accused  was  present,  and  tided  with  his  relative  and 
friend,  and  in  the  second  his  relative  and  friend  was  killed  by  de- 
ceased. 

2.  Conversnt'ionn  and  oral  dedarations^,;  evidence  as  to  ;  f^ir  what  reason 
skotM  not  be  excluded. — Conversations  and  oral  declarations  are  to  be 
received  at  all  times  with  great  caution,  but  when  the  witness  hears  all 
the  conversation,  altho.ugb  he  may  nut  remember  all  of  it,  his  evidence 
for  that  reason  is  not  to  he  altofjether  excluded,  but  it  should  be  per- 
mitted to  go  to  the  jury  to  determine  its  credibility  and  effect. 

3.  Witness  ;  judgment  alone  renders  incompetent  — It  is  the  judgment,  and 
that  only,  that  renders  a  party  iuiamous,  and  incompetent  to  testify  as 
a  witness. 

4.  Adminslons  of  defendant  against  co-dffendant  ;  when  are  competent  evi- 
lience. — Where  two  parties  are  tried  together,  on  a  joint  indictment, 
the  admissions  of  one  of  the  parties,  not  made  in  the  presence  of  the 
other,  are  only  admissible  as  evidence  against  the  party  making  them. 
If  they  are  of  such  a  character  that  what  tends  to  pifove  the  guilt  of 
the  party,  by  whom  they  were  made,  can  not  be  stjited  without  impli- 
cating the  other,  they  may,  notwithstanding,  be  received,  but  the 
court  must,  at  the  time  they  are  received,  instruct  the  jury  that  they 
are  evidence  only  against  the  party  by  whom  they  were  made. 

5.  Flight  of  accused  ;  chanjeasto;  tchat  erroneous. — The  following  charge 
in  a  criminal  case  should  be  refused,  to-wit  :  "  If  the  facta  proved  ren- 
der it  doubtful  whether  the  dight  of  the  aoonsed  was  from  a  conacioas- 
ness  of  guilt,  then  the  jury  ought  not  to  regard  it  as  an  evidence  of 
guilt." 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  Hon.  P.  O.  Harpeb. 

Appellant,  Kelsoe,  James  Myers  and  Randall  May  were 
jointly  indicted  for  the  murder  of  WilUam  C.  Otta.  The 
venue   a.s  to  Myers   hav-ing    been  changed   to  Conecuh 
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county,  Kelsoe  and  May  were  tried  together.  May  was 
acquitted,  and  appellant,  Kelsoe,  found  guilty  of  murder 
in  the  first  degree,  and  sentenced  to  the  penitentiary  for 
hfe. 

On  the  trial,  a  lengthy  bill  of  exceptions  was  reserved, 
which  shows  numerous  exceptions  to  the  ruUng  of  the 
court  below,  but  does  not  state  that  it  contains  all  the  evi- 
dence. 

It  appears  from  the  bill  of  exceptions,  that  tlie  State  in- 
troduced testimony  tendmg  to  show  that  Wm.  C.  Otts  was 
killed  in  the  county  of  Butler,  on  the  3d  day  of  Septem- 
ber, 1869,  by  persons  who  shot  with  guns  from  behind  a 
log  near  a  road,  along  which  said  Otts  was  riding.  The 
facts  thus  proven  tended  to  show  that  the  persons  who 
killed  Otts  had  been  lying  in  wait  behind  said  log  for  some 
days,  and  had  left  signs  by  tramping,  and  otherwise  ;  that 
two  persons  had  participated  in  the  killing.  The  testi- 
mony showed  that  Otts  was  shot  in  the  head  and  in  the 
thigh,  one  shot,  supposed  to  be  buck-shot,  in  the  head,  and 
one  in  the  thigh,  from  which  he  died,  and  that  his  horse, 
on  which  he  was  riding,  was  found  dead  fifteen  or  twenty 
yards  from  his  foody ;  the  horse  having  seven  or  eight  shot 
in  his  body. 

The  State  introduced  one  Bazor  as  a  witness,  who  testi- 
fied that  John  Myers  was  a  nephew  by  marriage  of  de- 
fendant, Kelsoe.  The  State  then  asked  this  witness 
whether,  in  March,  1869,  W.  C.  Otts  was  not  attacked  by 
John  Myei-s,  at  Garland,  in  said  county,  the  witness  hav- 
ing previously  testified  that  defendant,  Kelsoe,  was  present 
at  this  rencounter,  siding  with  Myers.  To  this  question  de- 
fendant, Kelsoe,  objected,  but  his  objection  was  overruled, 
and  he  excepted  to  this  ruling  of  the  court,  and  the  wit- 
ness was  permitted  to  state  that  W.  C.  Otts  was  attacked 
on  one  Sunday  evening,  and  the  defendant,  Kelsoe,  ob- 
jected and  excepted  to  this  action  of  the  court.  It  was 
proven  in  this  connection  that  defendant,  Kelsoe,  was  pres- 
ent on  the  occasion,  but  he  had  no  fight  or  difilculty  with 
Otts,  though  the  evidence  showed  the  fight  originated 
about  Kelsoe.    The  State  offered  to  prove  by  this  same 
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witness,  that  about  the  time  Myers  attacked  Otts,  Kelsoe 
came  up  with  a  stick  in  his  hand.  To  this  defendant,  Kel- 
soe, objected,  but  his  objection  was  overruled;  and  the  wit- 
ness allowed  so  to  state,  and  to  this  action  of  the  court  de- 
fendant, Kelsoe,  excepted. 

The  witness  was  asked  what  Myers  said  to  Otts.  De- 
fendant, Kelsoe,  objected,  but  this  objection  was  overruled, 
the  court  saving  that  until  it  heard  what  the  witness  said, 
it  could  not  say  whether  the  declaration  of  Myers  would 
be  legal  or  not,  and  defendant,  Kelsoe.  objected  to  the 
court  permitting  the  witness  to  state  these  declarations  in 
the  presence  of  t/te  jury,  and  excepted  to  this  action  of  the 
court.  The  \^dtnes8  was  then  permitted  to  state  that  My- 
ers said  to  Otts,  "  You  have  abused  me  and  called  me  a 
damned  coward."  The  court  then  sustained  the  objection, 
and  excluded  this  declaration,  but  Kelsoe  excepted  to  the 
court  hearing  the  testimony  and  then  determining  after- 
wards whether  it  should  be  excluded.  This  witness  was 
jiennitted  to  prove,  against  the  objection  of  Kelsoe,  that 
on  the  same  occasion  Kelsoe  presented  a  pistol  at  one  An- 
drew Jackson,  who,  during  the  fight  and  at  the  time,  was 
taking  the  part  of  said  Otts,  and  defendant,  Kelsoe,  ex- 
cepted to  this  action  of  the  court.  The  State  proved, 
against  the  objection  of  defendant,  Kelsoe,  that  on  the 
next  day,  Monday,  at  a  time  when  defendant,  Kelsoe,  was 
not  ^present,  John  P.  Myei-s  and  Willie  C.  Otta,  the  de- 
ceased, had  a  difficulty,  in  which  ^ohn  P.  Myers  shot  at 
Otts  twice,  and  that  W.  C.  Otts  shot  at  Myers  three  times, 
and  that  said  John  P.  Myers  was  killed  in  said  difficulty, 
which  evidence  the  State  oflfered  solely  for  the  |;urposo  of 
proving  the  death  of  Myers,  a  kinsman  and  friend  of  Kel- 
soe, at  his  (Otts')  hands,  wliich  the  court  admitted  only  for 
the  purpose  of  showing  cause  of  enmity  towards  deceased 
by  Kelsoe.  To  this  evidence  the  defendant,  Kelsoe,  ob- 
jected, but  his  objection  was  overruled,  and  he  excepted  to 
this  action  of  the  court.  It  was  proven  that  said  Jackson 
was  the  friend  of  said  Otts,  and  that  Kelsoe  was  a  friend 
of  Myers. 

The  State  introduced  as  a  witness  one  £.  T.  Durden,  a^^ 
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proposed  to  prove  by  him  a  conversation  between  the  de- 
fendant. Kelsoe,  and  one  F.  M.  Walker,  which  he  said  oc- 
curred during'  the  same  year  Otts  was  killed,  and  before 
he  was  killed,  but  witness  could  not  remember  when.  The 
witness  stated  that  he  did  not  remember  tlie  whole  of  the 
conversation  so  as  to  repeat  it  aU,  but  could  repeat  the  be- 
ginning and  end  of  it,  though  he  heard  it  all.  Defendant, 
Kelsoe,  thereupon  objected  to  the  witness  stating  any  of 
the  conversation,  but  his  objection  was  overruled,  and  he 
excepted  to  this  action  of  the  court.  The  witness  Durden 
was  then  permitted  to  state,  against  the  objection  of  de- 
fendant, Kelsoe,  that  in  the  commencement  of  the  conver- 
sation, said  Walker  and  Kelsoe  were  talkmg  about  W.  C. 
Otts,  and  then  there  was  some  conversation  for  near  five 
minutes  that  the  witness  could  not  remember,  and  then  he 
heard  Walker  ask  Kelsoe,  "  What  are  you  going  to  do 
about  it  ?"  and  Kelsoe  replied,  "  If  I  Uve  I'll  kill  him,  if  it 
takes  me  a  life-time  to  do  it."  This  was  all  the  witness 
could  remember.  The  defendant,  Kelsoe,  objected  to  this 
evidence,  but  the  court  overruled  the  objection,  and  he  ex- 
cepted to  this  action  of  the  court.  The  witness  stated  that 
he  did  not  know  of  whom  said  Kelsoe  was  speaking  ;  un- 
derstood Kelsoe  to  be  speaking  of  Otts,  the  deceased, 
when  he  said,  in  reply  to  the  question  of  Walker  above 
stated,  that  "  If  I  live  I'll  kill  him,  if  it  takes  me  a  life-time 
to  do  it"  ;  and  the  defendant,  Kelsoe,  moved  to  exclude 
this  declaration  from  the  jury,  but  the  court  overruled  his 
objection,  and  the  defendant,  Kelsoe,  excepted." 

Amongst  others  offered  by  the  State  as  witnesses  was 
one  Jolm  P.  Moseley.  When  he  was  offered  as  a  witness 
the  defendant,  Kelsoe,  objected  to  him  being  sworn  as  a 
witness,  and  offered  the  verdict  of  a  jury  of  the  present 
term  finding  Moseley  guilty  of  horse-stealing,  but  no  judg- 
ment had  then  been  rendered  thereon  or  sentence  passed 
by  the  court.  The  court  ovemiled  the  objection  made  to 
this  witness,  and  permitted  him  to  be  sworn  and  testify  as 
a  witness  against  defendant,  and  the  defendant,  Kelsoe, 
excepted. 

Moseley  then  testified,  against  the  objection  of  both  the 
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defendants,  each  making  his  objection  separately,  that  de- 
fendant, Randall  May,  (who  was  in  jail  with  witness  Mose- 
ley,)  said  to  witness,  "  What  is  necessary  to' enable  me  to 
turn  State's  evidence  ?"     "Witness  replied,  "  By  telling  all 
you  know,  and,  if  it  is  safficient,  you  can  turn  State's  evi- 
dence."    To  this  question  and  answer  each  defendant  sep- 
arately objected,  separately  to  the  question  and  answer, 
and  to  both  question  and  answer,  but  the  court  overruled 
the  objection  of  each   defendant,  and  admitted  the  evi- 
dence, as  it  was  offered  solely  as  against  defendant  May, 
and  each  defendant  separately  excepted  to  this  action  of 
the  court,  and  the  question  and  answer  above  quoted  were 
permitted  to  go  to  the  jury  as  evidence  only  against  May. 
The  witness  Moseley  then  proceeded  to  state  the  conver- 
sation  between  him   and   said  defendant,  Randall  May, 
(Kelsoe  was  not  present  at  such  conversation.)     "  Defend- 
ant, Randall  May,  then  said,  *  I  am  not  guilty  of  killing 
Otts,  and  I  don't  know  that  I  know  enough  to  make  me  a 
State's  witness  ;  I  am  tired  of  staying  in  jail.'  "     To  this 
defendant,  Kelsoe,  objected,  but  his  objection  was  over- 
ruled for  the  reason  that  the  evidence  was  not  offered 
against  him,  and  he  excepted.     The  witness  then  said  to 
Randall  May,  "  If  I  could  get  out  of  jail  that  way,  I  would 
turn  State's  evidence."     To  this  defendant,  Kelsoe,  ob- 
jected, but  his  objection  was  overruled  for  the  reason  that 
the  e\idence  was  not  offered  against  him,  and  he  excepted. 
These    statements   were  i)ennittod    to  be    made   to   the 
jury  solely  as  evidence  t^ainst  May,  against  the  objection 
of  defendant,  Kelsoe,  and  he  excepted.     The  witness  then 
testiiied  further,  that  Randall  said,  "  Mr.  Kelsoe  came  to 
borrow  my  gun."    Kelsoe  moved  to  exclude  this,  but  his 
objection  was  overruled,  and  the  evidence  admitted,  as  it 
was  offered  solely  against   defendant,   May,  and  he  ex- 
cepted.    "  I  asked  Kelsoe  what  he  wanted  with  my  gun. 
He  said,  *  I  want  to  go  hunting.' "     To  this   defendant, 
Kelsoe,  objected,  and  moved  to  exclude  the  same  as  any 
legal  evidence  against  him,  which  the  court  did,  but  ad- 
mitted it  a.s  to  May,  and  to  this  action  of  the  court  de- 
fendant, Kelsoe,  excepted.     Witness  Moseley  testified  fur- 
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th«r  :  "  Kelsoe  said,  '  I  don't  know  what  I  may  hunt,  but  I 
may  hunt  some  damned  rascal.'  "  To  this  declaration  of 
May,  as  proved  by  witness  Moseley,  Kelsoe  objected,  but 
his  objection  was  overruled,  and  it  was  admitted  only  as 
evidence  against  May,  and  Kelsoe  excepted  to  this  action 
of  the  court.  Witness  Moseley  proceeded :  "  Randall 
said,  '  Mr.  Kelsoe  went  off,  I  suppose,  hunting.  The  next 
time  I  saw  Mr.  Kelsoe  he  was  at  the  place  where  W.  C. 
Otts  was  kUled.  I  saw  Mr.  Kelsoe  and  George  Myers  sit- 
ting on  a  pine  log  blown  up  by  the  roots.  They  said, 
"  Have  you  seen  Willie  Otts  ?"  I  said,  *'  I  have  seen  him 
at  Mrs.  Holmes'."  I  then  started  to  Garland,  but  after  I 
saw  them,  I  expected  what  was  going  to  be,  and  I  went  to- 
wards home.' "  It  was  in  proof  that  Mrs.  Holmes  lived 
but  a  short  distance  from  where  Otts  was  killed.  Kelsoe 
objected  to  these  declarations  of  Randall  May,  as  stated 
by  witness  Moseley,  and  the  court  admitted  them  only  as 
evidence  against  May,  and  Kelsoe  excepted  to  this  action 
of  the  court.  Witness  Moseley  further  testified,  in  rela- 
tion to  said  conversation,  that  " Randall  then  said,  'I  went 
to  my  field ;  I  heard  the  guns  fire,  and  I  said  to  Zade  Stin- 
son,  "  There  !  Willie  Otts  is  killed."  '  "  To  this  defendant, 
Kelsoe,  objected,  and  the  court  permitted  these  declara- 
tions to  go  to  the  jury  only  as  evidence  against  May,  and 
Kelsoe  excepted.  The  court  said,  however,  that  this  last 
declaration  was  only  admitted  as  evidence  against  Randall 
May,  but  the  defendant,  Kelsoe,  objected,  and  his  objec- 
tion was  overruled,  and  he  excepted.  The  witness  Mose- 
ley said  this  was  the  whole  of  the  conversation  witness  had 
with  Randall  May,  defendant,  in  November.  1870.  There- 
upon, the  defendant,  Kelsoe,  moved  to  exclude  the  whole 
of  this  conversation,  as  detailed  by  witness  Moseley,  fi'om 
the  jury,  but  the  court  overruled  this  objection,  and  the 
defendant,  Kelsoe,  excepted  to  this  action  of  the  court. 

The  same  witness,  Moseley,  then  said,  "  that  he  had  an- 
other conversation  in  jail  with  Randall,  in  March  or  April, 
1871."  The  State  proposed  to  prove  this  second  conver- 
sation as  evidence  against  defendant.  May ;  defendant, 
Kelsoe,  objected,  but  his  objection  was  overruled,  and  he 
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excepted.  The  witness  Moseley  was  permitted,  against 
the  objection  of  defendant,  Kelsoe,  to  state  what  Randall 
said  (the  defendant,  Kelsoe,  not  being  present,)  alx>ut  turn- 
ing State's  evidence,  &c.,  his  motive  therefor,  and  why  he 
had  not  done  so.  To  this  statement  of  the  conversation 
Kelsoe  objected  and  excepted,  but  the  court  overruled  the 
objection,  and  Kelsoe  excepted.  The  statements  as  to  how 
the  conversation  came  about  are  not  neces.sary  to  be  fur- 
ther noticed.  Witness  Moseley  was  permitted  to  state  said 
conversation,  and  stated  that  "  He  went  on  then  to  tell  me 
what  he  knew  about  the  case.  He  said  :  '  Mr.  Moseley,  if 
you  had  a  son,  and  I  knew  who  killed  him,  and  wouldn't 
tell,  you  would  think  inighty  hard  of  me.' "  Witness  said, 
"  I  would  ;  and  if  you  know  who  killed  Mr.  Otts'  son,  you 
had  better  tell  it."  Defendant,  Kelsoe,  objected  to  this, 
and  the  evidence  was  tulraitted  only  against  May,  and  Kel- 
soe excepted.  "  Randall  then  said :  '  I  am  going  to,  and 
the  reason  I  have  not  done  it  before,  I  thought  I  had  to 
prove  what  I  said.  Mr.  Kelsoe  and  Mr.  Myers  were  sit- 
ting there,  and  they  undoubtedly  must  have  done  it.' "  To 
this  Kelsoe  objected,  and  the  court  said  the  court  would  ex- 
clude it  as  to  Kelsoe,  but  would  admit  it  as  to  Randall  May, 
and  Kelsoe  objected  to  said  last  declaration  going  to  the 
jury  as  evidence  at  all,  but  his  objection  was  overruled, 
and  he  excepted  to  this  ruling  of  the  court.  The  court 
here  asked  the  witness  Moseley,  "Did  you  say  that  Ran- 
dall stated  to  you  in  this  conversation  that  Myers  and  Kel- 
soe were  at  the  log?"  To  this  question  by  the  court  the 
defendant,  Kelsoe,  objected,  but  his  objection  was  over- 
ruled, and  he  excepted.  The  witness  repUed,  "  He  did.'* 
To  this  answer  of  the  witness,  the  defendant,  Kelsoe,  ob- 
jected, and  the  court  admitted  the  evidence  only  again.st 
May,  and  Kelsoe  excepted.  The  witness  further  testified, 
that  Randall  told  him  in  this  second  conversation,  that 
Myers  and  Kelsoe  asked  him  if  he  had  seen  Willie  Otts, 
and  he  told  them  he  had  at  Mrs.  Holmes' ;  and  to  this  de- 
fendant, Kelsoe,  objected,  but  the  court  said  it  would  let  it 
go  the  jury  as  evidence,  not  against  Kelsoe,  but  as  against 
Randall,  and  to  this  action  of  the  court  defendant,  Kelsoe, 
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excepted,  and  moved  to  exclude  this  last  named  declara- 
tion from  the  jury  as  any  evidence  against  either  defend- 
ant, but  the  court  overruled  the  objection,  and  the  defend- 
ant, Kelsoe,  excepted.  Witness  said  this  was  the  whole  of 
the  second  conversation  with  Randall.  The  defendant, 
Kelsoe,  thereupon  moved  to  exclude  the  whole  as  being 
illegal  and  irrelevant,  but  the  court  overruled  this  objec- 
tion, and  admitted  it  as  evidence  as  against  May  only. 
Defendant,  Kelsoe,  excepted  to  this  refusal. 

The  State  asked  the  witness  Moseley,  "  if  he  had  at  any 
time  had  any  conversation  in  jail  with  defendant,  Kelsoe, 
in  which  he  voluntarily  made  any  confessions  of  guilt  as  to 
this  case?"  The  defendant,  Kelsoe,  objected  to  this  ques- 
tion as  illegal  and  irrelevant,  "but  his  objection  was  over- 
ruled, and  he  excepted,  and  the  witness  thereupon  was 
permitted,  against  the  objection  of  Kelsoe,  to  state  a  con- 
versation which  the  witness  said  he  had  with  defendant, 
Kelsoe,  in  jail,  in  which  he  confessed  that  he  had  killed 
Otts,  which  conversation  witness  repeated  at  length,  and 
said  the  confession  was  voluntarily  made  by  Kelsoe.  To 
this  conversation  the  defendant  objected,  but  his  objection 
was  overruled,  and  he  excepted. 

The  State  offered  to  swear  one  Leah  May  as  a  witness. 
The  defendants  showed  to  the  court  that  said  witness  was 
the  wife  of  the  defendant,  Randall  May,  and  objected  to 
her  competency  as  a  witness  in  this  case,  but  the  court 
overruled  this  objection,  and  allowed  her  to  give  evidence 
against  the  defendant,  Kelsoe,  and  stated  that  nothing  she 
should  say  should  be  weighed  by  the  jury  against  defend- 
ant, Randall  May.  The  defendant,  Kelsoe,  objected  to  this 
action  of  the  court,  but  his  objection  was  overruled  by  the 
court,  and  he  excepted.  The  witness  then  testified,  that 
on  Thursday  of  the  same  week  Willie  Otts  was  killed,  (he 
being  killed  on  a  Friday,)  defendant,  Kelsoe,  borrowed  a 
shot-gun  of  Randall ;  never  promised  to  return  it  at  all, 
but  did  return  it  on  Sunday  morning  afterwards,  and  after 
Otts  had  been  killed.  It  was  a  small  single-barrel  gun. 
Randall  got  the  gun  from  Mr.  McCure.     To  this  evidence 
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eaoh  defeudiiut  objected  separately,  bat  the  objection  was 
oveniiled,  and  defendant,  Kelsoe,  excepted. 

The  State  then  introduced  evidence  tending  to  show 
that  about  three  weeks  after  Otts  was  killed  Kelsoe  left  the 
State  of  Alabama,  and  did  not  return  until  he  was  arrested 
by  the  officers  of  the  law  in  Georgia,  and  brought  back ; 
that  his  family  remained  in  the  neighborhood  three-quar- 
ters of  a  mile  of  where  Otts  was  killed ;  and  further  intro- 
duced evidence  tending  to  show  that  Kelsoe  left  the  State 
in  consequence  of  being  charged  with  the  killing  of  Otts. 
There  was  also  evidence  to  show  that  there  had  been  un- 
kind feelings  and  expression  on  the  part  of  Kelsoe  to  Otts 
and  his  family,  and  that  this  continued  from  spring  time, 
1869,  to  the  time  of  Otts'  death.  The  evidence  was  con- 
flicting as  to  whether  or  not  Kelsoe  had  attempted  to  break 
jail  since  his  imprisonment  on  the  present  chaise. 

Defendant  introduced  a  witness  who  testified  that  he  ad- 
vised Kelsoe,  on  account  of  the  excitement  then  existing, 
to  leave  until  it  had  blown  over,  and  that  Kelsoe  left  soon 
after.  The  defendant  asked  this  witness  if  he  had  heard 
any  expressions  of  kindness  and  friendship  made  by  the 
defendant,  Kelst>e,  towards  the  deceased,  Otts,  between  the 
difficulty  in  March,  1869,  proven  by  the  State,  and  the  time 
of  W.  C.  Otts'  death,  and  if  so,  to  state  what  those  expres- 
sions of  kindness  and  friendship  were.  To  this  question 
the  State  objected,  and  the  court  sustained  the  objection, 
and  refused  to  permit  the  defendant,  Kelsoe,  to  prove  that 
he  had  made  such  expressions  of  kindness  and  friendship 
between  March,  1869,  and  before  the  killing  of  Otts,  and 
the  defendant,  Kelsoe,  duly  excepted. 

Defendants  introduced  as  a  witness,  without  objection 
by  the  State,  James  Myers,  their  co-defendant,  who  swore 
that  he  was  not  guilty,  and  knew  nothing  of  the  killing  of 
Otts  until  the  next  day  after  he  was  killed,  and  that  he 
knew  no  fact  tending  to  show  that  either  of  the  otiier  de- 
fendants was  guilty  of  the  charge  in  the  indictment.  The 
State  asked  this  witness,  on  cross-examination,  after  lay- 
ing tlie  proper  predicate  as  to  time,  place,  Ac,  if  Kelsoe, 
on  the  occasion  named,  had  not  come  to  him  to  get  him  to 
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aid  in  killing  Otts,  &c.,  and  if  Kelsoe  did  not  say,  upon  his 
refusal,  "  that  witness  was  as  big  a  coward  as  May."  The 
witness  answered  that  he  did  not. 

The  State  introduced  one  Perdue,  and  proposed  to  ask 
him  if  said  witness,  Ja,mes  Myers,  had  not  made  the  decla- 
rations above  referred  to.  The  defendant,  Kelsoe,  ob- 
jected to  Perdue  stating  that  said  James  Myers  had  made 
such  statements,  but  the  court  overruled  his  objection,  and 
permitted  said  Perdue  to  prove  that  said  James  Myers 
had  made  such  declarations  as  those  enquired  of,  and  the 
defendant,  Kelsoe,  excepted  to  this  action  of  the  court. 
The  court  said  these  declarations  would  be  introduced 
solely  for  the  purpose  of  contradicting  the  witness,  Myers, 
and  the  defendant,  Kelsoe,  objected  to  the  introduction  of 
said  declarations  for  this  purpose,  but  his  objection  was 
overruled,  and  he  excepted. 

Defendants,  in  addition  to  the  evidence  heretofore 
spoken  of,  showing  that  John  P.  Moseley  had  been  found 
by  a  jury  guilty  of  horse-stealing,  also  introduced  many 
witnesses  who  proved  his  character  as  an  honest  man  and 
a  man  of  truth  to  be  very  bad,  and  that  they  would  not 
believe  him  on  his  oath.  Defendants  also  introduced  wit- 
nesses to  contradict  said  Moseley. 

The  State,  by  way  of  rebuttal,  also  introduced  evidence 
tending  to  contradict  W.  P.  Myers,  one  of  the  defendant's 
witnesses,  by  whom  he  attempted  to  prove  an  alibi. 

The  court  being  required  to  charge  the  jury  in  writing, 
gave  a  very  lengthy  written  charge,  which,  after  stating  the 
duties  of  the  jury,  their  province,  the  rules  for  their  ex- 
amination of  testimony,  &c.,  is  as  follows  : 

"  I  will  now  speak  of  John  P.  Moseley,  one  of  the  wit- 
nesses introduced  for  the  State.  /  will  remark,  first,  that 
John  P.  Moseley  is  not  legally  infamous.  What  I  mean  is 
this,  that,  although  he  may  have  been  tried  for  horse-stealing, 
yet  he  is  not  re^idered  incompetent  as  a  witness  until  there  is 
a  judgment  of  conviction.  There  has  been  no  judgment  of 
conviction  against  Moseley,  and,  therefore,  I  admitted  him  as 
a  competent  witness.     After  he  was  admitted  as  a  competent 
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witness,  then,  of  course,  the  delendaut  may  show  him  un- 
worthy of  credit,  if  he  can." 

The  court  then  charged  the  jui*y  as  to  the  methods  of 
im}>eaching  a  witness,  and  to  this  no  exception  was  re- 
served. 

The  court  then  went  on  to  charge  the  jury  upon  the  law 
of  circumsttmtial  endence,  quoting  at  length  fi*om  Green- 
leaf  and  other  works  on  evidence,  and  tlien  proceeded  : 

*'  Now,  the  evidence  of  Mr.  Perdue  and  Dr.  Peacock,  in 
regard  to  conversations  between  Mr.  Perdue  and  Mr.  James 
Myers,  and  Dr.  Peacock  and  Wm.  P.  Myers,  were  admit- 
ted by  the  court  as  competent,  to  show  that  these  witnesses 
had  made  contradictory  statements,  and  what  they  said 
ir  these  conversations  is  not  evidence  against  the  defendants. 
Being  admitted  only  for  the  purpose  of  show  ing  contradic- 
tion, you  must  regard  this  testimony  for  this  purpose,  and 
this  purpose  alone,  but  I  leave  it  to  you  to  determine 
whether  they  made  any  contradictory  statements,  this  being 
a  matter  belonging  to  you  to  determine.  T  he  evidence  of 
an  accomplice^  says  the  laiv,  is  to  be  viewed  loith  suspicion, 
unless  tltey  are  supported  by  other  vntnesses  or  corroborating 
circumsfa^ices. ' ' 

The  defendant  excepted  to  the  whole  charge,  and  espe- 
cially to  those  portions  which  are  italicised. 

"  The  court  also  charged  the  jury  orally,  by  consent  of 
the  defendant,  and  amongst  other  things  said,  in  reference 
to  the  weight  of  the  evidence  of  James  Myers,  (introduced 
as  a  witnes.s  for  the  defendant,  and  who  was  jointly  indicted 
with  the  defendants  Kelsoe  and  May,)  that '  tlie  fact  that  a 
witness  is  charged  in  the  indictment  creates  a  suspicion 
against  the  witness.'  To  this  part  of  the  charge  defendant 
excepted." 

"The  defendant  asked  the  court  to  give  the  following 
charge  in  writing,  which  charge  was  refused,  and  the  de- 
fendant excepted : 

"  10.  That  the  flight  of  a  defendant,  although  a  circum- 
stance to  be  weighed  by  the  jury  as  evidence  against  the 
defendant,  is  of  weak  and  inconclusive  character ;  that  it 
may  not  be  evidence  of  guilt  at  all,  if  it  be  shown  that  any 


584  POKTY-SEVEKTH  ALABAMA. 


Kelsoe  v.  The  State. 


-other  motive  for  the  flight  than  that  of  the  sense  of  guilt. 
Flight  may  proceed  from  an  unwillingness  to  stand  a  pub- 
lic prosecution,  or  from  fear  of  the  result ;  from  an  inabil- 
ity to  explain  certain  false  appearances,  or  from  advice  of 
friends  to  avoid  pubHc  excitement,  or  other  reasonable 
motive ;  and  if  from  any  cause  it  may  be  that  the  flight 
was  produced  by  anything  other  than  a  sense  of  guilt,  the 
flight  would  be  no  evidence  of  guilt ;  or  if  the  facts  proven 
render  it  doubtful  whether  the  flight  was  from  conscious 
guilt,  the  jury  ought  not  to  regard  it  an  evidence  of  guilt." 

The  court  gave  the  following  charges  at  the  request  of 
the  State,  to  each  of  which  defendant  excepted : 

"  1.  The  question  for  the  jury  to  decide  is,  whether  they 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendants  are  guilty  of  committing  the  off'ense  in  this 
county,  before  the  finding  of  the  indictment.  You  can 
not,  if  your  belief  is  the  result  of  the  evidence,  separate 
jour  belief  as  men  fi'om  your  belief  as  jurors  ;  and  if  as 
men  you  believe  from  the  evidence,  according  to  the  rules 
of  law  given  you  in  charge,  that  the  defendants  are  guilty, 
then  you  are  bound  to  convict ;  and  you  may  convict  one 
and  acquit  the  other,  if  it  should  appear  that  one  is  guilty 
and  the  other  not ;  you  may  acquit  one  and  convict  the 
other,  or  you  may  acquit  both. 

"2.  When  the  law  says  you  must  be  convinced  to  a 
moral  certainty,  it  does  not  mean  an  absolute  certainty. 
Nothing  more  is  meant  than  that  you  must  be  convinced 
beyond  a  reasonable  doubt. 

"  3.  It  does  not  matter  to  you  what  the  theory  of  the 
counsel  for  the  State  may  be,  or  what  the  theory  of  the 
counsel  for  the  defendant  may  be ;  you  are  to  go  by  the 
facts,  and  not  to  be  governed  by  the  theories  of  anybody. 
If,  according  to  the  rules  that  have  heretofore  been  laid 
down,  you  believe  either  of  the  defendants,  beyond  a  rea- 
sonable doubt,  to  be  guilty,  you  must  so  find ;  and  if  the 
defendants,  or  either  of  them,  did  the  killing,  it  does  not 
matter  whether  it  was  with  a  rifle  or  a  shot  gun. 

"  4  Although  the  witness  Mosely  may  have  been  suc- 
cessfully impeached,  yet  the  jury  are  not  therefore  bound 
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to  set  aside  and  disregard  his  testimony,  but  thej  may  still 
look  at  it  in  connection  with  the  other  evidence  of  the 
cause,  and  if  they  find  it  is  corroborated  in  its  material 
points  by  other  evidence,  and  if  they  find  points  of  coinci- 
dence between  Mosely  and  other  witnesses,  which  coinci- 
dences the  jury  believe  could  not  have  been  the  result  of 
design  or  accident,  then  to  such  coincidences  they  will  give 
such  weight  as  they  may  be  entitled.  They  may  also  look 
at  the  manner  in  which  Mosely  testified,  the  conversations 
which  he  relates,  the  circumstances  under  which  he  says 
they  came  up,  the  reasonableness  or  unreasonableness  of 
the  conversations  themselves,  the  probabiUty  or  improba- 
bility that  Mosely  could  have  manufactured  these  conver- 
sations ;  and  if,  under  all  the  circumstances,  the  jury,  as 
common  sense  men,  beheve  that  Mosely  has  told  the  truth, 
then  it  is  the  duty  of  the  jury  to  act  on  his  evidence  so  far 
as  they  may  have  no  reasonable  doubt  of  its  truth.  Your 
object  is  to  get  at  the  facts,  come  from  whatever  sworn  vrit- 
ness  in  the  cause  tliey  may. 

"  5.  If  the  evidence  shows  that  up  to  the  time  of  the 
murder  the  defendant,  Kelsoe,  was  evadii^  arrest  by  the 
officers  of  the  law,  yet,  if  there  is  any  evidence  tending  to 
show  that  from  the  date  of  the  mui'der  he  began  to  con- 
ceal himstilf  more  carefully  from  the  public  than  before, 
then  the  jury  may  look  to  that  circumstance  in  deciding  on 
the  weight  and  efiect  of  his  subsetjuent  flight,  if  the  evi- 
dence shows  he  did  subsequently  flee." 

The  defendant  makes  forty-four  assignments  of  error, 
to-wit :  each  of  the  matters  excepted  to,  the  charge  of  the 
court,  the  charges  refused,  and  the  charges  given  at  the 
reijuest  of  the  State. 

T.  H.  Watts,  and  John  Gamble,  for  appellant — The 
witness  Razor  was  pennitt«id  to  detail  the  facts  constituting 
the  previous  difficulty.  The  fact  that  there  htul  been  a 
difficulty  was  competent,  but  the  particulars  of  that  diffi- 
culty were  not  competent  and  l^al  evidence. —  Tarvr  v. 
TJie  State,  43  Ala.  354;  3Iartin  and  FUnn  v.  The  State, 
38 
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28  Ala.  71 ;  26  Ala.  44.  These  authorities  apply  to  all  the 
objections  made  to  the  different  parts  of  Bazor's  testimony 
admitted  against  the  objection  of  defendant,  except  the 
7th  assignment  of  error. 

2.  It  is  clear  that  the  evidence  of  Bazor  was  merely  the 
unproved  statements  and  acts  of  third  parties,  made  in  the 
absence  of  the  defendant,  and  these  statements  and  acts 
were  res  inter  olios  actu,  and  wholly  incompetent  and  ille- 
gal evidence  against  the  defendant. 

3.  The  witness  Durden  did  not  remember,  and  did  not 
hear,  all  that  was  said  between  Walker  and  defendant, 
Kelsoe,  and  he  supposed  he  was  alluding  to  Otts,  This 
supposition  of  the  witness  was  whohy  illegal.  The  rule  is 
well  settled,  that  if  you  undertake  to  prove  what  a  witness 
has  sworn  on  a  former  trial,  the  witness  must  be  able  to 
remember  the  substance  of  the  whole,  or  he  is  not  permit- 
ted to  testify  as  to  any  part. —  Thorp  v.  The  State,  15  Ala. 
749 ;  Davis  v.  The  State,  17  Ala.  354.  There  is  no  reason 
why  this  rule  should  not  apply  to  a  detail  of  a  conversa- 
tion. Here  the  witness  did  not  pretend  to  remember,  or 
even  to  have  heard  the  whole  conversation.  The  conver- 
sation lasted  for  five  mmutes,  and  the  witness  could  only 
remember  the  first  words  and  the  last ;  he  did  not  hear 
what  occurred  in  the  interim,  and  then  he  was  permitted 
to  give  his  mere  inference  or  supposition  that  Kelsoe,  by 
the  last  remark  made,  alluded  to  Otts,  the  deceased.  It 
needs  no  authority  to  show  that  this  supposition  of  the 
witness  was  wholly  illegal  as  evidence. 

4.  Mosely  was  a  convicted  horse-thief,  and  was  incom- 
petent. At  common  law  he  was  legally  infamous,  and 
therefore  incompetent.  The  statute  which  once  existed  in 
this  State,  (§  2302  of  Code  of  1853,)  declaring  that  a  con- 
viction, except  for  perjury  and  subornation  of  perJTiry, 
shall  not  disquaHfy  a  witness,  never  applied  to  any  except 
civil  cases,  and  it  is  repealed  by  the  act  of  1867. — Kevised 
Code,  §  2704. 

5.  That  portion  of  the  written  charge  in  reference  to 
the  witness  Mosely  was  erroneous,  being  calculated  to  mis- 
lead the  jury  as  to  the  weight  to  be  given  to  his  evidence. 
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It  was  peculiarly  the  province  of  the  jury  to  determine 
what  his  testimony  was  worth.  The  effect  of  the  charge 
was  to  bohiter  him  up. 

6.  The  portion  of  tlie  written  charge  excepted  to  in  ref- 
erence to  the  witness  Myers,  was  clearly  erroneous.  The 
oral  charge  in  reference  to  the  same  witness  was  as  follows : 
"The  fact  that  a  witness  is  chained  in  the  indictment 
•creates  a  suspicion  against  the  witness."  The  first  one 
quoted  assumes  that  James  Myers  was  an  accomplice, 
merely  because  he  was  jointly  charged  in  the  indictment 
This  assumption  was  directly  the  reverse  of  the  law. 
Every  man  is  presumed  to  be  innocent,  until  his  guilt  is 
proven.  The  finding  of  an  indictment  by  a  grand  jury  is 
no  proof  of  his  guilt,  and  therefore  is  no  proof  that  he  is 
an  accomplice.  The  charge  assumes,  also,  that  the  defend- 
ants on  trial  were  guilty,  because  James  Myers  could  not 
be  an  accomplice  of  the  defendant  unless  they  were  guilty. 
The  very  language  of  the  charge  is,  therefore,  but  an  ex- 
pression of  the  opinion  of  the  judge  that  the  defendai^ts 
on  trial  were  guilty  of  the  charge  made,  and  also,  that 
James  Myers,  who  is  jointly  charged,  was  likewise  guilty, 
and  therefore,  ticcording  to  the  judge,  his  evidence  must 
be  viewed  with  suspicion.  A  charge  more  directly  invad- 
ing the  province  of  the  jury  could  not  woU  be  conceived. 
Even  when  a  defendant  is  on  trial,  the  indictment  creates 
no  suspicion  of  liis  guilt.  The  j)resumption  of  innocence 
continues  through  the  whole  progress  of  the  trial,  and  any 
chaise  which  ignores  the  presumption  of  innocence,  or 
which  treats  it  as  overcome,  even  by  evidence,  is  erroneous. 
Oifh-tree  i\  The  State,  28  Ala.,  particularly  pages  701,  702. 

This  charge  had  the  double  eiTor  of  telling  the  jury  that 
Myers  was  guilty,  because  chained  in  the  indictment,  luid 
therefore  that  he  should  be  viewed  as  an  accomplice  and 
with  suspicion ;  and  also,  that  the  defendants  then  on  trial 
were  guilty,  bccauHe  charged  in  the  same  indictment  with 
Myers,  and,  therefore,  they  must  be  viewed  with  suspicion, 
and  held  pritmi  fade  guilty,  l>ecause  chained  by  a  grand 
jury  with  crime.  It  is  true,  that  the  testimony  of  an  ac- 
complice is  to  be  viewed  with  suspicion ;  but  who  is  to  de- 
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termine  whether  he  is  an  accomplice  ?  The  jury,  and  not 
the  judge. 

It  sometimes  happens  that  the  State  introduces  as  a  wit- 
ness an  avowed  accomplice.  In  such  a  case,  it  is  quite 
proper  for  the  court  to  charge  the  jury  that  the  testimony 
of  such  Avitness  is  to  be  viewed  with  suspicion,  and  that  no 
conviction  should  be  made  on  his  uncorroborated  testi- 
mony. But  when  a  witness  is  introduced  by  the  defend- 
ant, and  he  swears  that  he  is  not  guilty,  and  testifies  as 
this  witness  did,  it  is  trifling  with  justice  for  a  judge  to 
charge  the  jury  that  such  witness  is  an  accomplice,  and 
that  the  mere  finding  of  an  indictment  against  him  creates 
a  suspicion  against  the  witness. 

7.  The  refusal  of  the  judge  to  give  the  charge  asked  by 
.  defendants  in  the  following  words,  viz  :  "  The  proof  of  an 

alibi  by  defendants  is  to  be  looked  at  like  any  other  fact 
proven  in  the  cause,"  was  erroneous. —  Williams  v.  The 
State,  45  Alabama  Reports,  57.  It  was  proper  to  give 
this  charge,  in  reply  to  the  general  written  charge  given  by 
the  court  on  the  subject  of  alibi.  This  charge,  as  asked 
by  defendants'  counsel,  does  not  assume  that  defendants 
had  proved  an  alibi.  It  simply  asked  that  it  (alibi)  should 
be  looked  at  by  the  jury  like  any  other  fact  in  the  case. 

8.  The  refusal  of  the  charge  No.  10,  asked  by  the  de- 
fendants, was  erroneous.  Why  is  flight  (in  a  case  of  cir- 
cumstantial evidence,  as  this,)  regarded  as  competent  evi- 
dence against  a  defendant?  It  is  because,  in  accoi'dance 
with  the  experience  of  mankind,  guilty  persons  frequently 
flee.  This  flight  is  supposed  to  result  from,  and  be 
prompted  by,  a  sense  or  consciousness  of  guilt  in  the  mind, 
which  compels  the  person  to  avoid  the  scene  of  his  crime 
and  the  faces  of  his  accasers.  It  is  therefore  admitted  in 
evidence  as  a  circumstance  from  which  a  jury  may  infer 
guilt.  If  it  can  be  shown  that  the  flight  arose  from  some- 
thing else  than  a  sense  or  consciousness  of  guilt,  it  ceases 
to  be  evidence  of  guilt,  and  the  presumption  arising  from 
flight  is  thus  rebutted.  It  is  consequently  always  the  privi- 
lege of  the  defendant,  in  order  to  rebut  the  inference  to  be 
draAvn  from  flight,  to  inti-oduce  any  evidence  which  tends 
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to  show  tliat  the  flight  did  not  arise  from  a  sense  of  guilt. 
Smith  V.  The  State,  9  Ala.;  Oliver  v.  The  State,  17  Ala., 
and  other  authorities  hereafter  cit«d  under  this  point. 

Now,  the  charge  asked  and  refused,  asked  the  court  to 
announce  as  a  legal  proposition,  that  if  the  flight  arose 
from  any  other  motive  than  a  sense  of  guilt,  the  flight 
would  not  be  evidence  of  guilt.  This  charge  is  almost  en- 
tirely in  the  language  of  the  best  legal  authorities,  and  if 
there  is  any  truth  in  logic,  it  should  have  been  given.  To 
refuse  it,  was  in  eflfect  to  say  to  the  jurj'  that  the  flight  of 
the  defendant  was  evidence  of  his  guilt,  although  his  flight 
did  not  proceed  from  a  sense  of  guilt,  but  from  some  law- 
ful and  innocent  motive. — See  the  follo\^dng  authorities: 
Roscoe  Cr.  Ev.  p.  17,  note  2,  and  authority  cited  in  note ; 
and  the  remark  on  p.  18,  ib. ;  see,  also,  Wharton  Cr.  Law, 
§  714,  and  authorities  cited  in  notes;  Smith  v.  The  State, 
9  Ala.,  especially  on  p.  995;  Oliver  v.  The  State,  17  Ala. 
595,  near  bottom. 

9.  In  every  case  of  circumstantial  evidence,  there  is  a 
theory  of  guilt  contended  for  by  the  State,  as  explaining 
every  material  fact,  and  reconciling  it  with  every  other  well 
established  fact ;  and  there  is  a  theory  of  innocence  cofa- 
tended  for  by  the  counsel  for  the  defendant,  as  explaining 
and  reconciling  every  well  established  fact  proven.  In  such 
cases,  (those  of  circumstantial  CN-idence,)  the  theory  of  the 
State  and  the  theory  of  the  defendant  are  made  up  of  hy- 
potheses more  or  leas  numerous,  according  to  the  number 
of  independent  facts  proven.  It  is  essential  (in  order  to 
convict,)  that  all  the  facts  should  bei,  consistent  with  the 
hypothesis  or  theory  of  guilt  as  advocated  by  the  State. 
1  Stjukic  Ev.  p.  504,  the  2d  rule  for  government  of  courts 
and  juries  in  cases  of  circumstantial  evidence.  It  is  es- 
sential that  the  circumstances  proven  should,  to  a  moral 
certainty,  actually  exclude  every  h}']X)thesis  but  that  of  the 
guilt  of  the  defendant,  the  one  proposed  to  be  proved  by 
the  State.— 1  Stark.  Ev.  510,  §  77.  It  is  therefore  of  the 
highest  importance  in  arrinng  at  truth,  to  inquire,  with  the 
most  scrupulous  attention,  what  other  hyix)thesis  or  theory 
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there  may  be  which  may  agreee  wholly  or  partially  with 
the  facts  in  evidence. 

"  In  criminal  cases,  the  statement  made  by  the  accused 
(through  his  counsel)  is,  in  this  point  of  view,  of  the  most 
essential  importance.  Such  is  the  complexity  of  human 
affairs,  so  infinite  the  combinations  of  circumstances,  that 
the  true  hypothesis  (or  theory)  which  is  capable  of  explaining 
and  reconciling  all  the  apparently  conflicting  circumstances 
of  the  case  may  escape  the  utmost  penetration ;  but  the 
prisoner,  so  far  as  he  alone  is  concerned,  can  always  afford 
a  clue  to  them.  His  account  of  the  transactions  (thrdugh 
his  counsel)  is  for  this  purpose  always  most  material  and 
important.  The  effect  may  be  to  suggest  a  view  of  the  case 
which  consists  with  the  innocence  of  the  defendant." — See 
1  Stark.  Ev.  pp.  511,  512,  top  page,  (marg.  p.  513,)  §  78. 

It  is  also  well  settled,  that  if  there  be  two  reasonable 
constructions  which  can  be  given  to  facts  proven,  one  fa- 
vorable and  the  other  unfavorable  to  a  party  charged  with 
fraud  or  crime,  it  is  the  duty  of  the  judge  or  jury  to  give 
that  which  is  favorable  rather  than  that  which  is  unfavora- 
ble to  the  party  accused  of  crime  or  fraud. — Ala.  lAfe  Ins. 
Co.  V.  Petiway,  24  Ala.  566,  8th  head-note. 

The  law  of  Alabama — the  constitution  of  Alabama — 
gives  to  every  defendant  in  a  criminal  case  the  right  to  be 
heard  by  himseK  and  counsel.  And  the  law  provides  coun- 
sel for  him  if  he  be  too  poor  to  employ  one.  Now,  why  is 
all  this?  It  must  be  on  the  supposition  that  lawyers,  by 
long  experience  and  study,  have  become  able  to  aid  courts 
and  juries  in  ascertaining  the  truth,  by  their  arguments, 
illustrations,  and  theories,  especially  in  every  case  of  cir- 
cumstantial evidence. 

Now,  what  is  the  effect  of  the  charge  No.  3,  on  page  43 
of  record,  which  teUs  the  jury  that  "  it  does  not  matter  to 
you  what  the  theory  of  the  counsel  for  the  State  may  be, 
or  what  the  theory  of  the  counsel  for  the  defendants  may 
be"?  It  is,  that  it  matters  not  what  arguments — what 
reasonable  construction  to  these  facts — what  light  may  be 
thrown  on  the  comphcated  facts  of  this  case  by  the  coun- 
sel; you,  gentlemen,  have  nothing  to  do  with  them.     "It 
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matters  not  to  you  what  reasonable  tlieory  the  defendant 
may  suggest,  through  his  counsel,  which  explains  and  re- 
conciles all  the  apparently  conlhctiug  facts  of  this  case — 
disregard  it ;  and  you  look  to  the  facts  yourselves,  and  pay 
no  attention  to  the  theories  of  any  body !  Take  no  aid  in 
yom*  investigations  after  truth  from  the  suggestions  or  the- 
ories or  arguments  of  any  body !" 

How  can  a  defendant  be  heard,  if  the  theories  of  his 
counsel  matter  not  to  the  jury  trying  his  case ! 

10.  The  court  erred  in  admitting  the  wife  of  Randall 
May  to  be  a  witness. — Amer.  Crim.  Law,  §  767 ;  1  Greenl. 
Ev.  §§  407,  335,  and  note  4.  In  this  case  the  defense  of 
each  defendant  was  the  same — not  guilty ;  and  each  defend- 
ant attempted  to  prove  an  oldbL 

11.  The  court  erred  in  admitting  the  declarations  of  May, 
as  proven  by  Moseley,  to  be  introduced  as  evidence.  If 
these  declarations  in  any  manner  tended  to  prove  May's 
gmlt,  they  would  have  been  competent  against  him.  But 
if  tliese  declarations  do  not  tend  to  prove  May's  guilt,  then 
they  could  serve  no  purpose  except  to  prejudice  the  minds 
of  the  jury  against  Kelsoe. 

These  declarations  of  May  were  all  against  Kelsoe,  and 
not  against  himself.  They  were  therefore  irrelevant  and 
illegal.  They  were  simply  hearsay. — Smith  v.  State,  9  Ala. 
sujyra. 

The  remark  of  the  court  that  these  declarations  were 
introduced  for  the  sole  purjjose  of  proving  that  May  was 
guiltj',  did  not  prevent  them  from  doing  injury  to  the  other 
defendant.  The  error  was  in  the  impression  made  on  the 
minds  of  the  jury,  which  could  not  be  wiped  out  by  the 
remark  of  the  judge.  In  a  case  of  circumstantial  e>idence 
a  very  slight  circumstance  may  become  great  in  its  influ- 
ence. These  small  influences  are  beautifully  Illustrated  in 
the  couplet  of  the  poet — 

"A  pebble  in  the  streamlet  scant 

Has  changed  the  course  of  many  a  river ; 
'  A  dew>drop,  on  the  baby  plant. 

Has  warped  a  giant  oak  forever." 

12.  The  court  erred  in  refusing  to  allow  the  defendant  to 
prove  his  expressions  of  friendship  and  kindness  to  Otts, 
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The  State  had  proved  enmity  to  Otts.  This  hostile  state 
of  his  mind  might  be  presumed  to  exist  until  a  dilBferent 
state  was  shown.  Now,  how  could  the  defendant  prove  a 
change  of  mind  from  hostile  to  friendly? 

AU  the  books  agree  that  the  fact  of  a  previous  difficulty, 
old  grudges,'  may  be  competent  for  the  State,  in  order  to 
prove  malice — motive.  And  all  the  books  agree  that  the 
defendant,  in  order  to  rebut  this  presumption  of  malice, 
may  prove  a  reconciliation  of  the  old  grudge,  at  any  time 
before  the  killing ;  and  then  the  rule  not  to  attribute  the 
kiOing  to  the  old  grudge. 

How  is  a  reconciliation  to  be  proved?  By  the  acts  and 
declarations  of  the  defendant  made  before  the  kilHng.  lie- 
conciliations  are  frequently  proven  by  the  declarations  of 
the  defendant  and  of  the  other  party  to  the  difficulty.  If 
these  declarations  of  the  defendant  are  made  in  the  pres- 
ence of  the  deceased,  it  is  admitted  by  the  counsel  for  the 
State  that  they  are  competent  evidence.  Does  the  fact  that 
they  are  made  in  the  px'esence  of  the  deceased  make  any 
difference  as  to  their  competency?  None  whatever.  If 
otherwise  incompetent,  the  presence  of  the  deceased  would 
not  make  them  competent.  The  State  is  the  party  to  the 
suit,  and  not  the  person  with  whom  the  previous  difficulty 
was  had.  You  can  not  prove  a  reconciliation  by  proving 
the  declarations  of  the  deceased,  not  made  in  the  presence 
of  the  defendant.  The  declarations  of  the  deceased,  when 
made  in  the  presence  of  the  defendant,  showing  a  recon- 
ciMation,  are  competent.  On  what  principle  ?  Simply  be- 
cause his  declarations,  made  in  the  presence  of  the  defend- 
ant, when  acquiesced  in  or  assented  to,  not  denied,  by  the 
defendant,  are,  in  the  eye  of  the  law,  the  declarations  of 
the  defendant  as  to'  his  state  of  mind.  What  differ- 
ence can  it  make,  then,  whether  the  declarations  of 
the  defendant,  showing  his  state  of  mind,  are  made  in  tlie 
presence  of  the  deceased  or  in  the  presence  of  some  other 
person  ? 

Whenever  the  state  of  the  defendant's  mind  at  any  given 
time  is  to  be  proved,  it  can  only  be  done  by  his  acts  and 
declarations.     His  state  of  mind  can  not  be  proved  by  any 
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other  person.  I  can  not  know,  and  therefore  can  not  swear 
to  another's  mind,  except  by  proving  his  acts  and  declara- 
tions. Whenever,  therefore,  the  state  of  mind  or  body  is 
to  be  proven,  the  bodily  or  mental  feelings  of  an  individual 
are  to  be  proved  the  usual  expressions  of  snch  feelings 
made  at  the  time  in  question,  are  original  evidence,  and 
not  hearsay ;  nor  is  it  making  evidence  for  himself  by  the 
defendant. — 1  Greenl.  §  102 ;  Phillips  v.  Kdly,  29  Ala.  pp. 

632-3 ;  McNiujh  v.  State,  31  Ala. ;  Wharton's  Amer. 

Crim.  Law,  §  664. 

Whether  these  declarations  are  feigned  or  not,  the  weight 
to  be  given  to  them  must  be  left  to  the  juiy.  The  court 
can  not  exclude  them. 

Judge  &  Holtzclaw,  and  Herbert  &  Buell,  contra. — 
1.  Wlien  one  is  charged  with  a  crime,  and  the  circumstan- 
ces point  to  the  accused  as  the  perpetrator,  facts  tending 
to  show  a  motive  for  the  commission  of  the  act,  however 
remote,  are  competent. — 17  Ala.  457. 

The  evidence  of  Bazor,  therefore,  was  competent.  The 
details  of  the  difficulty,  testified  to  by  Bazor,  were  not  gone 
into.  The  attack  was  made  by  Myers  on  the  deceased. 
Kelsoe  was  present,  and  sided  with  Myers ;  and  it  was  com- 
petent to  show  this  as  evidence  of  hostility  on  the  part  of 
Kelsoe  to  the  dececsed,  before  the  deceased  was  murdered, 
and  as  tending  to  show  a  motive  in  Kelsoe  to  commit  the 
murder,  especially  when  it  was  shown,  as  the  witness  stated, 
"  that  the  fight  orginated  about  Kelsoe." 

The  admission  of  the  evidence  to  prove  the  second  diffi- 
culty between  Myers  and  Otts,  the  deceased,  was  proper. 
It  was  the  next  day  after  the  first  difficulty,  which  occurred 
on  Kels<^)e'8  account — was  in  eflfect  a  continuation  of  the 
first  difficulty — although  Kelsoe  was  not  present,  and  was 
admitted  for  tlie  "sole  puri)oso  of  proving  the  death  of 
Myers,  a  kinsman  of  Kelsoe,  at  the  hands  of  Otts,  and  to 
show  cause  of  enmity  t<.)wardi*  deceased  by  Kelsoe."  This 
was  competent,  though  remote,  to  show  a  motive  in  Kelsoe 
for  killing  Otts  subsequently. 

No  attempt  was  made  to  prove  who  was  right  or  who  was 
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wrong,  in  the  two  difficulties  to  which  Bazor  testified ;  nor 
were  the  particulars  gone  into,  further  than  to  show  that 
the  Myers'  and  their  friend  and  relative,  Kelsoe,  were  en- 
gaged in  them  on  one  side,  and  the  deceased,  Otts,  on  the 
other  side,  and  that  one  of  the  friends  and  a  relative  of 
Kelsoe  was  killed  in  the  second  difficulty,  the  origin  of  them 
having  been  on  Kelsoe's  account ;  which  would  show,  or 
tend  to  show,  a  motive  on  the  part  of  Kelsoe  for  afterwards 
killing  Otts. 

2.  The  testimony  of  Durden,  referred  to  by  appellant, 
was  properly  admitted. 

There,  is  no  rule  of  evidence  or  law,  of  which  we  are  ad- 
vised, which  will  exclude  evidence  of  the  declarations  of  a 
party,  because  the  witness  can  not  remember  aU  that  was 
said.  If  he  can  not  remember  all,  it  is  a  question  for  the 
jury  to  determine  whether  what  he  did  hear  is  worth  much 
or  little. 

A  different  rule  prevails  in  proving  what  the  testimony 
of  a  deceased  witness  was  on  a  former  trial,  and  for  obvi- 
ous reasons. 

The  conversation  commenced  by  talking  about  the  de- 
ceased, Otts.  It  continued  for  some  minutes  without  break 
or  pause,  when  Kelsoe  said :  "  If  I  live  I'll  kill  him,  if  it 
takes  me  a  life-time  to  do  it  in." 

The  witness  said  he  understood  Kelsoe  to  be  speaking  of 
Otts  when  he  made  this  declaration.  The  accused  "  moved 
to  exclude  this  declaration  from  the  jury."  He  made  no 
objection  to  the  witness  saying  he  "understood"  that  the 
accused  was  speaking  of  Otts. —  Townsend  v.  Je fries,  Adm'r, 
24  Ala.  329 ;  Walker  v.  Blassingame,  17  Ala.  810 ;  Garrett's 
AdmW  V.  Garrett,  27  Ala.  687 ;  King  v.  Pope,  28  Ala.  601 ; 
Newton  v.  Jackson,  23  Ala.  3o5. 

3.  The  witness  Moseley  was  a  competent  witness.  It 
may  be  questionable  whether  the  offense  of  larceny  is  of 
the  species  of  the  crimen  falsi  which,  at  the  common  law, 
would  render  incompetent  as  a  witness  one  convicted  of  it. 
2  EusseU  on  Crimes,  marg.  p.  973 ;  1  Greenl.  on  Ev.  §  375. 

But  however  this  may  be,  a  verdict  of  guilty,  as  in  the 
case  of  the  witness  Moseley,  is  not  sufficient  to  render  a 
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witness  incompetent.  It  is  the  judgment  only  which  is  re- 
ceived as  the  legal  and  conclusive  evidence  of  the  party's 
guilt,  for  the  purpose  of  rendering  him  incompetent  to  tes- 
tify.—1  Greenl.  §  375. 

But  further  still.  Section  2302  of  the  Code  of  1852  pro- 
vides that  no  objection  must  be  allowed  to  the  competency 
of  a  witness  for  conncfion  of  any  crime,  except  peijury  and 
subornation  of  jierjury. 

This  section  of  the  Code  of  1852  has  never  been  re- 
I^ealed. 

In  the  Reused  Code,  between  sections  2703  and  2704,  it 
is  stated  in  brackets,  "  (2302)  [Repealed  by  section  2  act 
14th  Febi-uary,  1867,  p.  435.J" 

On  looking  at  the  act  of  14th  February,  1867,  p.  435,  it 
will  be  perceived  that  section  2302  of  the  Code  of  1852  is 
not  repealed — is  not  even  mentioned. 

We  contend  that  the  statement  in  brackets  in  the  Re- 
vised Code,  above  quoted,  does  not  repeal  section  2302  of 
the  Code  of  1852,  nor  did  the  omission  to  insert  that  sec- 
tion in  the  Revised  Code  repeal  it. 

4.  The  declarations  of  one  of  the  defendants  on  trial, 
Randall  May,  as  proved  by  Moseley,  were  all  competent 
evidence  as  against  May ;  were  offered  as  evidence  against 
May  alone,  and  were  admitted  by  the  court  (notwithstand- 
ing the  multitude  of  objections)  as  evidence  against  May 
alone. 

May  was  acquitted ;  and  if  there  was  any  error  in  allow- 
ing any  of  the  questions  to,  and  answers  of,  Moseley,  relat- 
ing exclusively  to  May,  and  not  offered  or  admitted  against 
Kelsoe,  I^elsoe  can  not  avail  himself  of  the  error. 

5.  Some  of  the  early  English  decisions  seem  to  hold 
that  the  wife,  in  such  a  case,  would  not  be  competent  for 
or  against  a  co-defendant  of  her  husband.  For  a  reference 
to  the  cases,  see  Wharton's  Amer.  Crim,  Law,  p.  358. 

Mr.  Phillips,  in  his  work  on  Evidence,  in  commenting  on 
one  of  these  cases,  says,  that  it  "  must  be  understood  as 
having  been  decided  on  its  own  particular  circumstances, 
and  not  Jis  waniintjug  the  conclusion,  that  where  prisoners 
set  up  a  separate  and  distinct  defense,  tlfe  wife  of  one  pris- 
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oner  can  not  in  any  case  be  a  witness  for  another  prison- 
er,"— 1  Phillips  on  Evidence,  75  ;  see,  also,  1  Greenleaf  on 
Evidence,  §  335. 

And  further.  Mr.  Greaves,  in  a  note  to  2  Russell  on 
Crimes — (Mr.  Greaves  vras  of  Lincoln's  Inn  and  the  Inner 
Temple) — says :  "  The  authority  of  these  cases  [Early  Eng- 
lish Cases]  seems  open  to  some  doubt,  as  they  irjfringe  the 
the  rule,  as  it  is  only  when  there  is  a  certain  interest  in  the 
result  that  the  witness  is  incompetent,  and  the  utmost  that 
can  be  said  is,  that  in  such  cases  the  evidence  has  a  tend- 
ency to  produce  such  a  result.  It  is  also  a  great  anomaly 
that  a  witness  should  be  competent  for  a  prisoner,  if  tried 
separately,  but  incompetent  for  him,  if  tried  jointly  with 
the  witness'  husband." — Roscoe's  Crim.  Ev.  m.  p.  158, 

6.  The  declarations  of  Kslsoe,  sought  to  be  proved 
by  the  witness  Chancellor,  were  incompetent,  because 
not  a  part  or  parts  of  the  res  geske. — Oliver  v.  The 
State,  17  Ala.  587 ;  Spivey  v.  TU  State,  26  Ala.  90 ;  Law- 
son  &  Sweeney  v.  The  State,  20  Ala.  65 ;  Starr  v.  The  State, 
25  Ala.  49;  Barthelmy  v.  The  People,  3  HiU,  (N.  Y.)  248. 
See,  also,  1  Greenl.  Ev.  §§  131,  132,  133. 

7.  The  testimony  of  the  witness  Perdue  was  competent 
for  the  sole  purpose  for  which  it  was  offered,  viz :  To  im- 
peach defendants'  witness  Myers.  Myers  was  not  contra- 
dicted as  to  an  immaterial  matter. 

The  foregoing  disposes  of  all  the  objections  relating  to 
testimony. 

In  considering  the  objections  relating  to  testimony  and 
charges  of  the  court  excepted  to,  the  court  will  note  that 
the  bill  of  exceptions  does  not  purport  to  set  out  all  the 
evidence.  And  it  is  well  settled  by  this  coui"t,  by  numerous 
adjudications,  that  no  intendment  will  be  made  to  put  the 
court  below  in  error ;  error  must  be  affirmatively  shown. 

"An  affirmative  charge  of  the  court,  which  upon  any 
supposable  state  of  facts  would  be  correct,  wiU  be  presumed 
to  have  been  justified  by  the  evidence,  unless  such  pre- 
sumption is  rebutted  by  the  record." — Tempe  v.  The  State, 
40  Ala.  350. 

This  court  will*  presume  that  facts  were  in  evidence  to 
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authorize  any  affirmative  charge  given  which  is  relevant  to 
the  case,  when  all  the  facts  in  evidence  are  not  set  out  in 
the  record. — 40  Ala.  355. 

That  part  of  the  affirmative  chaise  relating  to  the  evi- 
dence of  James  Myers  was  not  erroneous,  for  the  rea«on 
that  none  of  the  evidence  showing  him  to  have  been  an 
accomphce  is  set  out  in  tlie  record ;  save  and  except  tliat 
he  was  jointly  indicted  with  the  defendants  on  trial.  And 
not  only  is  the  e\'idence  not  set  out,  but  tlie  oral  charge 
itself  is  garbled ;  only  a  portion  of  the  entire  oral  charge 
is  given  in  the  bill  of  exceptions. 

But  the  portion  given  was,  on  its  face,  free  from  error. 
Although  James  Myers'  being  joined  in  the  indictment 
would  be  no  evidence  against  him  on  his  trial,  yet,  being 
indicted  jointly  with  the  defendants  for  the  same  alleged 
oflfense,  when  offered  as  a  witness,  he  was  to  be  regarded 
as  an  accomplice,  because  jointly  indicted,  so  far  as  his 
testimony  was  concerned. 

A  ca«e  has  never  beeu  known  or  heard  of,  where  e\idence 
was  taken  to  show  a  person  an  a<jcompUce  before  he  could 
be  called  an  accomplice  when  oflfered  as  a  witness.  Being 
jointly  or  sepai-ately  charged  Anth  the  commission  of  the 
ofi'euse  in  an  indictmejit,  has  always  been  sufficient  to  au- 
thoiize  him  to  be  regarded  and  called  an  accomplice  when 
offered  as  a  witness. 

The  charge  requested  as  to  the  alihi,  was  clearly  erro- 
neous. It  assimied  that  an  (tliln  had  been  proved  as  a 
fact  in  the  case,  which  alone  it  was  the  province  of  the  jury 
to  determine. 

Charge  nimibered  10  requested  by  defendent  was  prop- 
erly refused,  because  the  larger  portion  of  it  was  abstract, 
lugged  in  matters  about  which  tliere  was  no  pr(X)f.  The 
only  testimony  showing  luiy  excuse  for  flight  was  Cham- 
pion's. There  was  no  evidence  about  "  an  unwilhngness 
to  stand  a  public  prosecution." 

PECK,  C.  J. — 1.  A  bill  of  exceptions  was  signed  in  this 
case  at  the  Instance  of  the  appellant.  It  does  not  state 
that  all  the  evidence  is  sot  out ;  but  contains  tliirty-seven 
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exceptions  to  the  rulings  of  the  court  below,  besides  the 
exceptions  to  the  charges  given  by  the  court  and  refused 
to  be  given ;  and  forty-four  errors  are  assigned  to  the  rul- 
ings of  the  court  on  the  trial. 

It  will  be  a  useless  piece  of  labor  to  examine  all  these 
numerous  exceptions  separately.  To  do  so,  will  render  our 
opinion  obscure  and  confused,  rather  than  plain  and  intel- 
ligible, as  many  of  them  are  nearly  alike  and  depend  upon 
the  same  principles. 

The  offense  was  committed  secretly,  and,  as  the  evidence 
tended  to  show,  by  lying  in  wait.  Offenses  so  committed 
can  rarely  be  proved,  except  by  crrcumstantial  evidence. 
All  such  cases  are  surrounded  with  difficulties,  and  great 
carefulness  and  discrimination  are  necessary;  otherwise 
innocent  parties  may  be  convicted,  or  guilty  ones  escape. 

In  this  case,  the  State  first  introduced  evidence  tending 
to  show  that  the  deceased  was  shot  as  he  was  riding  along 
a  road,  by  persons  lying  in  wait  behind  a  log.  To  show 
that  the  appellant  was  one  of  these  persons,  and  was  the 
enemy  of  deceased,  as  a  motive  for  the  act,  the  State  was 
permitted,  against  the  objection  of  appellant,  to  prove  by 
one  Bazor,  that  in  March,  1869,  two  difficulties  had  oc- 
curred between  one  John  P.  Myers,  a  nephew  by  marriage 
and  friend  of  appellant,  and  deceased  ;  that  said  difficulties 
happened  on  two  succeeding  days ;  that  in  the  first  diffi- 
culty said  Myers  attacked  deceased ;  that  appellant  was 
present  with  a  stick  in  his  hands,  and,  in  the  language  of 
the  witness,  sided  with  said  Myers ;  that  appellant  had  no 
fight  or  difficulty  himself  with  deceased,  though  the  evi- 
dence showed  the  fight  originated  about  him.  The  appel- 
lant was  not  present  at  the  second  difficulty,  on  the  next 
day.  In  this  difficulty  said  Myers  shot  twice  at  deceased, 
and  deceased  shot  three  times  at  said  Myers,  and  said  My- 
ers was  killed.  This  evidence  was  admitted  by  the  coui't, 
only  for  the  purpose  of  showing  a  cause  of  enmity  on  the 
part  of  appellant  towards  deceased. 

Although  these  difficulties  may  be  regarded  as  shght  evi- 
dence of  the  purpose  they  were  offered  to  prove,  yet,  ag 
they  terminated  in  the  death  of  appellant's  relative  and 
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friend,  who  hacl  engiiged  in  them  on  his  account,  we  think 
there  was  no  error  in  i)erniitting  the  evidence  to  go  to  the 
jury. 

2.  Tlie  conversation  bctwooii  appellant  and  F.  M.  Walker, 
deposed  to  by  the  witness  E.  F.  Durden,  was  properly  per- 
mitted to  go  to  the  jurj'.  it  took  place,  as  is  manifest,  after 
the  difficulties  above  mentioned,  and  before  deceased  was 
killed.  It  was  a  conversation  about  deceased,  and,  in 
answer  to  the  following  question  asked  by  said  Walker : 
"  What  are  you  gouig  to  do  about  it  ?"  appellant  replied, 
"  If  I  hve  I'll  kill  liim,  if  it  takes  me  a  life-time  to  do  it." 
The  witness  stated  that  he  heard  the  whole  conversation, 
but  did  not  remember  the  whole  of  it  so  as  to  repeat  it  all, 
but  he  could  repeat  the  beginning  and  end  erf  it. 

Oral  admissions  or  declarations  are  to  be  received  with 
great  caution. — 1  Greenl.  Ev.  §  200.  There  are  many  good 
reasons  for  this  stated  by  the  author,  which  need  not  be 
here  rei)eated ;  but  I  know  of  no  authority  for  excluding 
the  declarations  of  a  party  altogether,  because  the  witness 
may  not  remember  all  that  was  said.  It  often  happens 
that  some  parts  of  a  conversation  make  a  stronger  impress- 
ion on  the  mind  than  others,  and  such  parts  may  be  re- 
membered, and  other  parts,  less  impressive,  may  be  forgot- 
ten. To  exclude  conversations  and  verbal  declarations  in 
all  cases  where  witnesses  do  not  remember  and  can  not  re- 
]H»at  the  whole  of  them,  will  be  substantially  to  exclude 
such  evidence  from  the  courts  and  juries  altogether.  The 
true  nile  in  all  cases  of  verbal  lulmissions  and  declarations 
is,  to  leave  them  to  the  jiuy  to  determine  the  credit  and 
effect  to  be  given  to  such  evidence,  under  all  the  circum- 
stances. In  some  cases  such  evidence  may  be  very  satis- 
factory, and  in  others  worth  but  very  little.  Much  must 
depend  upon  the  intelligence  of  the  party  by  whom  the  ful- 
missioDs  or  declarations  are  made,  and  the  intelligence  and 
recollection  of  the  witness  V)y  whom  they  are  proved. 

3.  The  court  committed  n«)  error  hi  ovemilmg  the  objec- 
tion to  the  competency  of  tlie  witness  Moseley,  because  he 
had  been  mdictod  for  hoi*sc-8tealing,  and  tlie  jiu'v  hiul  at 
that  term  of  the  court  returned  a  verdict  of  guilty.     We 
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do  not  decide  that,  even  if  judgment  had  been  pronounced 
on  the  verdict,  it  would  have  rendered  the  witness  incom- 
petent on  the  ground  of  infamy,  as  it  is  not  necessary.  But 
we  think  it  very  clear  that  the  witness  did  not,  in  legal  con- 
templation, become  infamous  by  the  rendition  of  the  ver- 
dict, before  judgment  was  pronounced  against  him  on  the 
verdict.  Until  that  was  done,  it  could  not  be  known  that 
a  new  trial  would  not  be  granted,  or  that  the  judgment 
would  not  be  arrested ;  and  in  either  case  the  verdict  would 
become  a  mere  nullity,  as  though  it  had  not  been  rendered. 
Mr.  Greenleaf,  in  his  work  on  evidence,  (vol.  1,  §  375,)  says : 
"  We  have  already  remarked,  that  no  person  is  deemed  in- 
famous in  law  until  he  has  been  legally  found  guilty  of  an 
infamous  crime.  But  the  mere  verdict  of  the  jury  is  not 
sufficient  for  that  purpose  ;  for  it  may  be  set  aside,  or  the 
judgment  may  be  arrested  on  motion  for  that  purpose.  It 
is  the  judgment,  and  that  only,  which  is  received  as  the  legal 
and  conclusive  evidence  of  the  party's  guilt,  for  the  purpose 
of  rendering  him  incompetent  to  testify." — See,  also,  the 
authorities  referred  to  in  note  6  to  this  section. 

This  witness  was  introduced  to  prove  alleged  conversa- 
tions with  the  said  Randall  May,  when  he  and  the  witness 
were  in  the  jail  together,  in  the  absence  of  appellant.  These 
conversations  were  objected  to  by  appellant,  but  admitted 
by  the  court,  as  was  stated,  only  against  said  May ;  and  in 
this  there  would  have  been  no  error,  if  the  evidence  of  the 
witness  had  been  confined  to  such  portions  of  said  conver- 
sations as  tended  to  prove  the  guilt  of  said  May  only,  or 
such  parts  as  tended  to  prove  the  guilt  of  both,  if  of  such, 
a  character  that  what  tended  to  prove  the  guilt  of  May 
could  not  be  stated  without  implicating  the  appellant  also. 
In  such  case,  there  would  have  been  no  error,  if  the  court 
at  the  time  the  evidence  was  received  had  instructed  the 
jury  it  was  evidence  against  May  only,  and  was  not  to  be 
considered  by  them  as  evidence  against  the  appellant. 
This,  under  such  circumstances,  would  have  been  the  best, 
and  aU  that  could  be  done  for  the  appellant.  The  State 
could  not  be  deprived  of  the  benefit  of  May's  statements, 
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if  necessary  to  prove  his,  gfuilt,  although  they  might  to  some 
extent  implicate  the  appellant. 

But  no  one,  it  seems  to  us,  can  read  the  evidence  of  this 
witness,  and  fail  to  see  that  much  of  it  not  only  did  not 
tend  to  prove  the  guilt  of  May,  but  to  prove  his  innocence, 
and,  if  true,  tended  strongly  to  show  that  appellant  was 
guilty.  Let  two  or  three  examples  be  here  given.  In 
one  ])lace  this  witness  states  that  May  said,  "  J  am  not 
yuUty  of  killing  OttSy  and  I  don't  know  that  I  know 
enough  to  make  me  a  State's  witness.  I  am  tired  of 
staying  in  jail."  In  another  place  ho  states  that  May  said, 
"Mr.  Kelsoe  came  to  borrow  my  gun.  I  asked  Kelsoe 
what  he  wanted  with  my  gun ;  he  said,  I  want  to  go  a  hunt- 
ing. Kelsoe  said,  I  don't  know  what  I  may  hunt,  but  I 
may  hunt  some  damned  rascal."  Again,  this  witness  says. 
May  stated  that  "  Mr.  Kelsoe  went  oflF,  I  suppo.se  hunting. 
The  next  time  I  saw  Mr.  Kelsoe,  he  was  at  the  place  where 
W.  C.  Otts  was  killed.  I  saw  Mr.  Kelsoe  and  George  My- 
ers sitting  on  a  pine  log  blown  up  by  the  roots.  They  said, 
have  you  seen  Willie  Otts?  I  said,  I  have  seen  him  at 
Mrs.  Hijlmes'.  I  then  started  to  Garland,  but  after  I  saw 
them  I  exi)ected  what  was  going  to  be,  and  I  went  towards 
home.  May  then  said,  I  went  to  my  field ;  I  heard  the 
guns  fire,  and  I  said  to  Zade  Stinson,  There !  Willie  Otts  is 
killed." 

It  was  proved  that  Mrs.  Holmes  lived  but  a  short  dis- 
tance from  where  Otts  was  killed.  At  another  time  this 
witness  states,  that  May  then  went  on  to  tell  what  he  knew 
about  tlie  case ;  "  he  said,  Mr.  Moseley,  if  you  had  a  son, 
and  I  knew  who  killed  him,  and  wouldn't  tell,  you  would 
think  mighty  hard  of  me."  Witness  said,  "I. would,  and 
if  you  know  wh«>  killed  Mr.  Otts'  son,  you  had  better  tell 
it."  May  then  said,  "  I  am  going  to ;  and  the  reason  I 
have  not  done  it  before,  I  thought  I  had  to  prove  what  I 
said.  Mr.  Kelsoe  and  Mr.  ISIyers  were  sitting  there,  and 
tliey  undoubtedly  must  have  done  it." 

All  these  several  statements  were  objected  to  by  api)el- 
lant,  and,  notwithstanding  his  objections,  admitted;  the 
39 
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court  saying  they  were  admitted  only  against  May.  As  the 
only  effect  of  these  statements  must  have  been  to  preju- 
dice the  jury  against  the  appellant,  and  to  benefit,  rather 
than  injure  May,  who  was  acquitted,  they  shoidd  have  been 
excluded;  and  for  this  error  the  judgment  must  be  re- 
versed. 

4.  The  question,  as  to  the  competency  of  May's  wife  as 
a  witness  against  appellant,  need  not  be  decided.  As  May 
has  been  acquitted,  the  question  can  not  arise  on  another 
trial  of  the  appellant. 

5.  The  evidence  of  the  witness  Perdue,  introduced  by 
the  State  to  impeach  the  said  James  Myers,  one  of  the  de- 
fendants named  in  the  indictment,  who  was  examined  by 
appellant  without  objection,  was  rightly  admitted.  It  was 
clearly  admissible  for  that  purpose. 

After  the  evidence  was  closed,  the  court  having  been  re- 
quested by  the  defendants  to  do  so,  charged  the  jury  in 
writing  and  at  length,  which  charge  is  set  out  at  length 
in  the  bill  of  exceptions.  After  the  written  charge  was 
given  j  sundry  special  charges  were  asked  by  the  State, 
which  were  given.  The  defendants  also  asked  several 
charges,  some  of  which  were  given,  and  others  refused. 
These  charges  have  been  carefully  examined,  and  we  are 
unable  to  discover  any  errors  in  the  charges  given,  and  we 
think  the  rulings  of  the  court  correct  as  to  the  charges  re- 
fused to  be  given.  We  shall,  therefore,  say  nothing  further 
as  to  any  of  the  charges  refused  to  be  given,  except  the 
charge  in  reference  to  tlie  flight  of  the  appellant.  That 
charge  would  have  been  a  very  proper  charge  if  the  last 
clause  had  been  omitted,  to-wit :  "  If  the  facts  proven  ren- 
der it  doubtful  whether  the  flight  was  from  conscious  guilt, 
the  jury  ought  not  to  regard  it  an  evidence  of  guilt."  Al- 
though the  evidence  may  have  been  more  or  less  doubtful 
as  to  the  cause  of  the  flight,  that  was  no  suflicient  reason 
for  the  jury  to  disregard  it  altogether.  As  this  charge  was 
asked  in  writing,  the  court  was  required  to  give  or  refuse 
it  altogether,  and  as  the  latter  part  of  the  charge  was  im- 
proper, the  whole  charge  was  correctly  refused. 

Let  the  conviction  and  the  judgment  of  the  circuit  court 
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be  reversed,  and  the  cause  remanded  for  a  new  trial.  The 
appellant  will  remain  in  custody  until  discharged  by  due 
course  of  law. 


FIELDS  vs.  THE  STATE. 

[IMDICTUENT  FOB  MUBDBS.1 


1.  'Deeeatid,  evidence  of  bad  character  of,  a«  blood-thirsty,  turbulent,  ^c; 
for  what  purpose  adfni»»iblei  — On  a  trial  on  an  indictment  for  marder^ 
under  our  Btatutes,  the  jury  are  not  only  required  to  pass  upon  the 
guilt  or  innocence  of  the  accused,  but  also,  on  conviction,  to  find  by 
their  verdict  whether  it  be  murder  in  the  first  or  second  degree,  and 
determine  the  character,  the  extent,  and  severity  of  the  punishment  to 
be  inflicted.  Evidence,  therefore,  of  the  general  l-ad  character  of  the 
deceased  as  a  turbulent,  blood-thirsty,  revengeful,  dangerous  man,  is 
competent,  relevant  and  proper  evidence,  (although,  under  the  circum- 
stances of  the  particular  case,  it  may  not  be  sufficient  to  reduce  the  of- 
fense from  murder  to  manslaughter,)  to  enable  the  jury  to  determine 
the  degree  of  the  offense,  and  the  character  and  measure  of  the  punish- 
ment. 

2.  Good  character,  aa  mam  of  peace  ;  effect  of  proof  of. — Where  the  general 
good  character  of  the  accused  as  a  peaceable  man  is  proved,  the  follow- 
ing is  a  correct  charge,  to-wit :  "If  the  prisoner  has  proved  a  good 
character  as  a  man  of  peace,  the  law  says  that  such  good  character  may 
be  sufficient  to  create  or  generate  a  reasonable  doubt  of  his  guilt,  al- 
though no  such  doubt  would  have  existed,  but  for  such  good  charac- 
ter;" and  if  asked  in  writing,  it  is  error  to  refuse  iL 

Appeal  from  Circuit  Court  of  Russell. 
Tried  before  Hon.  Littleberry  Strange. 

Appellant  was  indicted  and  tried  for  the  murder  of  Jesse 
Dumas,  found  guilty  of  murder  in  the  second  d^ree,  and 
sentenced  to  the  i>enitentiary  for  ten  years. 

On  the  trial,  it  was  proved  that  the  killing  took  place  in 
the  public  highway,  in  front  of  defendant's  gate,  in  the 
month  of  December,  1870.  It  seems  that 'defendant  had 
attached'  some  property  belonging  to  deceased's  sister,  a 
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short  time  before  the  killing.  A  little  after  mid-day  on  the 
day  of  the  killing,  defendant  was  at  the  house  of  a  neigh- 
bor named  Sarter.  Shortly  after  this,  deceased,  who  was 
a  powerful  man,  came  there  and  commenced  abusing  and 
cursing  defendant;  deceased's  conduct,  according  to  the 
evidence,  being  overbearing,  and  indicative  of  a  determina- 
tion to  force  a  difficulty  with  defendant.  Finally,  deceased 
called  defendant  a  gin-house  burning,  thieving  son  of  a 
bitch,  twisted  his  nose,  struck  him  in  the  face  with  his  hat, 
and  pulled  defendant  off  the  steps  where  he  was  sitting, 
jerking  him  by  the  collar.  A  nephew  of  deceased  had  a 
pistol  drawn  during  part  of  the  difficulty.  Defendant  made 
no  resistance ;  "  said  that  he  did  not  want  to  fight."  After 
this  the  parties  separated,  deceased  going  to  Society  Hill, 
where  he  remained  two  or  three  hours  drinking  whisky,  and 
defendant  started  home.  As  soon  as  defendant  got  to  his 
house,  which  was  about  three  o'clock  in  the  afternoon,  he 
went  to  his  room,  got  his  gun,  firing  off  the  old  loads,  and 
reloaded  it  with  buckshot  in  each  barrel,  remarking  that  he 
would  kill  the  d— d  rascal  before  morning. 

The  proof  as  to  what  occurred  at  Sarter's  was  made  by 
the  defendant,  without  objection  on  the  part  of  the  State. 

The  deceased,  toward  sundown,  left  Society  Hill  on  horse- 
back to  go  home,  passing  by  defendant's  house.  Deceased 
was  shot  at  defendant's  gate.  How  the  parties  met  there 
does  not  appear. 

The  witness  who  proved  the  shooting  testified,  that  he 
was  at  Mr.  Sarter's,  about  one  hundred  and  fifty  yards  from 
defendant's  house ;  that  he  heard  loud  talking  in  the  di- 
rection of  defendant's  house ;  that  he  did  not  see  any  one 
at  first,  but  only  heard  loud  talking ;  that  he  heard  deceased 
say,  "Fields,  I  am  not  afraid  of  you,"  and  heard  defendant 
say,  "You  accused  me  of  burning  your  gin-house."  When 
the  witness  reached  a  point  where  he  could  see  the  parties, 
deceased  was  on  his  horse  in  front  of  defendant's  gate, 
leanmg  forward  on  his  horse,  and  the  horse's  head  was  in 
the  direction  of  deceased's  home.  Defendant,  with  his  gun 
in  his  hands,  was  in  front  of  deceased.  Defendant  shot, 
and  deceased  fell  dead  from  his  horse.     Another,  witness 
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testified,  that  about  sundown  she  heard  defendant  say,  "  You 
called  me  a  gin-house  burner,  and  I'll  shoot  you ;"  and  de- 
ceased then  said,  "  go  into  your  yard,"  about  the  time  the 
gun  lired.  Witness  could  not  see  the  position  of  the  par- 
ties at  the  time,  as  she  was  behind  a  ti'ee.  Defendant  re- 
marked to  persons  at  his  house,  shortly  after  the  gun  fired, 
"I  have  shot  the  d — d  devil,  and  would  kill  any  man  who 
would  charge  me  with  burning  his  gin-hou.so  and  call  me  a 
thief." 

There  was  no  jn'oof  that  deceased  had  any  weapon  about 
him  when  he  was  shot.  Defendant  proved  his  character 
as  a  peaceable  and  law-abiding  man  to  be  good.  Tliere 
were  several  witnesses  examined  on  either  side,  but  the 
foregoing  is  the  substance  of  all  the  testimony. 

The  defendant  asked  of  several  witnesses,  some  of  whom 
he  introduced,  and  of  others  on  cros.s-examination,  whether 
they  were  acquainted  mtli  the  general  character  of  de- 
ceased, <fec.,  for  turbulence,  violence,  bloodshed,  and  reck- 
lessness of  human  life.  The  court,  upon  the  objection  of 
the  sohcitor,  refused  to  permit  this  question  to  be  answered, 
and  defendant  excepted. 

The  bill  of  exceptions  further  states,  that  the  defendant* 
on  cross-examination  of  a  State's  ^vitness,  proposed  to  ask 
of  the  witness  the  same  question  as  stated  above,  with  the 
additional  inquiry,  if  ho,  "  witness,  had,  before  the  shoot- 
ing, communicated  to  the  prisoner  any  instance  of  the  ex- 
ercise of  Huvh  character  by  deceased."  Upon  objection  by 
the  sohcitor,  the  court  would  not  permit  an  answer  to  either 
question,  and  defendant  duly  excepted.  The  bill  of  excej)- 
tions  does  not  state  the  puii)ose  for  which  defendant  desired 
to  make  the  proposed  proof,  nor  the  ground  upon  which 
the  solicitor  objected. 

Tlie  court  gave  a  charge  to  the  jury,  at  tlie  instance  of 
the  State,  which  need  not  l>e  further  noticed,  to  which  de- 
fendant excepted.  Tlie  defendant  requested  the  court,  in 
writing,  to  charge  the  jury  as  follows :  "  If  the  prisoner  has 
proved  a  good  character  as  a  man  of  peace,  the  law  says 
that  such  good  character  may  Ik;  sufficient  to  create  or 
generate  a  reasonable  doubt  of  his  guilt,  although  no  such 
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doubt  would  have  existed  but  for  such  good  character." 
The  court  refused  to  give  this  charge,  and  defendants  duly 
excepted. 

L.  W.  Mabtin,  for  appellant. 
Attorney-Geneeal,  and  Hooper,  contra. 

[No  briefs  on  file.] 

PECK,  C.  J. — 1.  Was  the  evidence  offered  by  the  de- 
fendant, that  the  general  character  of  the  deceased  was 
that  of  a  violent,  turbulent,  revengeful,  blood-thirsty,  dan- 
gerous man,  and  reckless  of  human  life,  properly  excluded 
by  the  court  ?  I  feel  constrained  to  answer  this  question 
in  the  negative. 

By  the  common  law,  the  jury  determined  merely  the 
guilt  or  innocence  of  the  prisoner ;  and,  if  their  verdict 
was  guilty,  their  duties  were  at  an  end.  They  had  nothing 
whatever  to  say  as  to  the  punishment  to  be  inflicted.  The 
couii;  alone  determined  what  the  punishment  should  be,  its 
extent  and  its  severity ;  with  that  the  jury  had  nothing  to 
do.  Their  whole  duty  was  discharged  when  the  verdict  of 
guilty  was  pronounced. 

The  common  law,  on  this  subject,  has  been  greatly 
changed  by  our  statutes,  and  the  duties  and  responsibili- 
ties of  juries  largely  increased ;  consequently,  evidence 
that  would  have  been  iiTelevant  and  impertinent  at  the 
common  law,  becomes  proper  and  necessary,  under  our 
statutes,  to  enable  juries  to  discharge  their  newly  imposed 
duties  rightly  and  properly. 

By  our  statutes,  the  crime  of  murder  is  made  one  of  de- 
grees, divided  into  murder  in  the  first  and  second  degree. 
Eev.  Oode,  §  3653.  Section  3654,  Revised  Code,  enacts, 
that  "  any  person  who  is  guilty  of  murder  in  the  first  de- 
gree, must,  on  conviction,  suffer  death,  or  imprisonment  in 
the  penitentiary  for  life,  at  the  discretion  of  the  jury  ;  and 
any  person  who  is  guilty  of  murder  in  the  second  degree, 
must,  on  conviction,  be  imprisoned  in  the  penitentiary,  or 
sentenced  to  hard  labor  for  the  county,  for  not  less  than 
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ten  years,  at  tfi£  discretion  of  the  Jury."  Section  3657  pro- 
vides, that  "  when  the  jury  find  the  defendant  guilty,  un- 
der an  indictment  for  murder,  they  must  ascertain  by  their 
verdict,  whether  it  is  murder  in  the  first  or  second  degree  ; 
but,  if  the  defendant,  on  arraignment,  confesses  his  guilt, 
the  court  must  proceed  to  determine  the  degree  of  the 
crime,  by  the  verdict  of  a  jury,  uixjn  an  examination  of 
testimony,  and  pass  sentence  accordingly." 

Here,  wo  see  that  the  degree  of  the  crime  must  be  de- 
termined by  the  verdict  of  a  jury,  upon  an  examination  of 
testimony,  and  the  punishment  to  be  inflicted  on  the  de- 
fendant rests  in  the  discretion  of  the  jury.  If  the  crime 
be  murder  in  the  first  degree,  the  jury  must  determine 
whether  the  punishment  shall  be  death,  or  imprisonment  in 
the  penitentiary  for  life.  If  in  the  second  degree,  the  de- 
fendant must  be  imprisoned  in  the  penitentiary,  or  be  sen- 
tenced to  hard  labor  for  the  county,  for  not  less  than  ten 
years,  at  the  discretion  of  the  jury.  Testimony  is  as  neces- 
sary and  important,  to  enable  the  jury  to  exercise  this  dis-« 
cretion  prudently  and  properly,  as  to  enable  them  to  de- 
termine the  guilt  or  innocence  of  the  defendant.  The  jury 
have  two  important  duties  to  perform,  and  both  are  to  be 
governed  and  controlled  by  the  evidence,  and  neither  can 
be  wisely  or  lightly  discharged  without  evidence.  As  these 
duties  are  different,  the  evidence  must  necessarily  be  dif- 
ferent After  the  guilt  of  the  defendant  is  settled,  the 
proper  evidence,  to  determine  the  d^ree  of  his  crime,  and 
Avhat  should  be  the  extent  and  severity  of  his  punishment, 
must,  in  great  measure,  depend  upon  a  careful  examination 
of  the  circumstances,  not  those  only  immediately  attend- 
ant on  the  kilUng,  but  those  also  which  may  reasonably  be 
supposed  to  have  led  to  it ;  and  these  circumstances  should 
be  considered  in  connection  vnth  the  good,  or  bad  charac- 
ter, both  of  the  defendant  and  the  deceased.  Who  is  pre- 
pared to  say  the  punishment  should  be  the  same  where  a 
turbulent,  revengeful,  blowl-thirsty,  dangerous  man,  reck- 
less of  human  life,  has  been  slain,  who  had  recently,  only 
a  few  hours  Iwfore,  violated  and  outraged  the  pi'i^son  of 
his  slayer,  as  though  tlie  party  slain  had  been  a  man  of 
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good  character,  and  of  a  peaceable  disposition  ?  For  my- 
self, I  can  not,  conscientiously,  say  so.  Although  the  vio- 
lence and  outrage  committed  upon  the  person  of  the  de- 
fendant, in  this  case,  might  not  have  been  sufficient  to  re- 
duce the  offense  from  murder  to  manslaughter,  yet,  we  hold 
it  was  clearly  proper  for  the  consideration  of  the  jury  in 
determining  the  turpitude  of  the  crime,  and  what  should 
be  the  measure  of  the  punishment  to  be  inflicted.  If  the 
evidence  of  the  general  bad  character  of  the  deceased  was 
proper,  only  in  the  latter  case,  it  should  have  been  re- 
ceived, and  not  excluded  by  the  court. 

2.  The  charge  in  writing,  which  the  defendant  requested 
the  court  to  give  to  the  jury,  we  think*  was  improperly  re- 
fused. The  good  character  of  the  defendant  as  a  peace- 
able man  was  proved  by  several  witnesses.  In  the  case  of 
The  Commomvealth  v.  Hardy,  2  Mass.,  Chief- Justice  Pae- 
SONS  said  he  was  of  the  opinion  that  a  prisoner  ought  to 
be  permitted  to  give  in  evidence  his  general  good  charac- 
•ter,  in  all  criminal  cases ;  Justices  Sewall  and  Parker 
said  they  were  not  prepared  to  say  that  testimony  of  gen- 
eral good  character  should  be  admitted  in  behalf  of  the 
defendant  in  all  criminal  prosecutions,  but  they  were 
clearly  of  the  opinion  that  it  might  be  admitted  in  capital 
cases,  in  favor  of  life.  In  Roscoe's  Cr.  Ev.  p.  96,  it  is  said, 
"In  trials  for  high  treason,  for  felony,  and  for  misdemean- 
ors, where  the  direct  object  of  the  prosecution  was  to 
punish  the  offense,  the  prisoner  was  always  permitted  to 
call  witnesses  to  his  general  character ;  and  in  every  case 
of  doubt,  proof  of  good  character  was  entitled  to  great 
weight."  In  the  case  of  Felix  (a  slave)  v.  The  State, 
18  Ala.  720,  it  is  decided  that  "  in  criminal  cases,  evidence 
of  previous  good  character  is  proper  for  the  consideration 
of  the  jury,  not  only  where  a  doubt  exists  upon  the  other 
proof,  but  even  to  generate  a  doubt  as  to  the  guilt  of  the 
accused." 

The  evidence  of  good  character  was  admitted  in  this 
case,  but  the  error  of  the  court  consists  in  refusing  to  give 
a  proper  charge  based  upon  said  evidence.  I  do  not  say 
the  evidence  of  good  character  should  have  created  a  rea- 
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sonable  donbt  in  the  minds  of  the  jurors,  in  this  case,  when 
considered  in  connection  with  the  other  evidence.  But  as 
the  law  permits  evidence  of  good  character  in  criminal 
cases,  it  certainly  intends  it  for  the  consideration  of  the 
jury,  and  it  is  for  the  jury  alone  to  determine  whether, 
when  considered  with  the  other  evidence,  it  does  or  does 
not  create  a  reasonable  doubt  as  to  the  defendant's  guilt. 

It  is  manifest  that  a  part  of  the  charge  given  at  the  re- 
quest of  the  soUcitor,  and  excepted  to  by  the  defendant,  is 
left  out  in  copj-ing  it  into  the  transcript.  As  the  charge 
tliere  appears  it  is  unintelligible,  and  we  can  not  tell 
whetlier  it  was  right  or  wrong. 

For  the  errors  in*  excluding  the  evidence  of  the  general 
bad  character  of  the  deceased,  as  a  violent,  blood-thirsty 
man,  <fec.,  and  in  refusing  to  give  the  charge  asked,  the 
judgment  and  sentence  of  the  court  below  is  reversed,  and 
the  cause  is  remanded  for  another  trial;  and  the  de- 
fendant will  remain  in  custody  until  acquitted,  or  dis- 
charged by  due  course  of  law. 


Ex  PARTE  SCOTT. 

[petition  tor  PBOHIBmON,   *c.] 


1.  Jierited  Code.^^  I&3-11)9  ;  to  tchat  casft  apply -Sectious  193-199  of  the 
Revised  Code,  to  compel  the  delivery  of  the  books,  papern,  Ac,  of  au 
office,  were  not  intended  to  provide  a  mode  for  trying  the  right  to  the 
office.  They  apply  only  to  cases  where  the  title  of  the  applicant  to  the 
vacated  office  is  free  from  donbt,  and  his  predecessor,  or  some  other 
person,  without  reasonable  claim  thereto,  willfully,  contomaoioasly,  or 
negligently,  withholds  the  property  of  such  office. 

2.  Prohibition ;  kHch  tciU  not  bf  grantrd.—Vfhen  an  appeal  to  the  circuit 
court  has  been  taken  from  the  judgment  o1  the  probate  court  in  favor 
of  the  contestant  in  a  case  of  contested  election  for  sheriff,  and  the 
saceessful  party  is  proceeding  under  sections  103-199  of  the  Revised 
Code  to  recover  Irom  the  incumbent  the  books,  papers,  &c.,of  the 
office,  this  conrt  will  not  issue  a  prohibition  against  an  injunction  from 
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the  chancery  court  restraining  the  further  prosecution  of  the  summary- 
remedy,  until  decision  upon  the  appeal. 

This  was  a  petition  in  this  court  by  Scott  for  a  prohibi- 
tion, &c.  The  facts  material  to  an  understanding  of  the 
motion  will  be  found  in  the  opinion. 

Ejce,  Ghilton  &  Jones,  p'o  motion. 

Stone  &  Clopton,  and  TV"atts  &  Teoy,  contra. 

[No  briefs  reached  Reporter.] 

B.  F.  SAFFOLD,  J.— At  an  electidn  held  in  Montgom- 
ery county  in  November,  1871,  for  sheriff  of  that  county, 
Paul  Strobach  received  the  largest  number  of  votes  cast, 
and  obtained  the  certificate  of  election.  He  also  gave 
bond,  took  the  oath  of  office,  and  received  a  commission  as 
such  officer.  Charles  H.  Scott  contested  the  election  with 
him  in  the  probate  court,  and  judgment  was  given  in  his 
favor,  and  against  Strobach.  Strobach  appealed  from  this 
judgment  to  the  circuit  court,  giving  bond  as  required  by 
the  statute.  Notwithstanding  the  appeal,  Scott  made  ap- 
plication to  the  probate  court  to  recover  the  books,  papers, 
property,  &c.,  of  the  office  from  Strobach,  as  provided  by 
art.  6,  chap.  1,  title  5,  par.  1,  of  the  Revised  Code,  p.  125. 
Strobach  sued  out  an  injunction  from  the  chancery  court 
to  restrain  this  proceeding,  until  decision  upon  the  ap- 
peal. On  motion  to  dissolve  the  injunction,  the  chan- 
cellor refused  to  do  so,  and  an  appeal  was  taken  to  this 
court  by  Scott,  which  is  now  pending.  Scott  now,  also, 
petitions  for  a  writ  of  prohibition,  or  other  remedial 
writ,  which  shall  have  the  effect  to  permit  him  to  pro- 
ceed under  his  apphcation  for  the  recovery  of  the  books, 
papers,  &c. 

The  effect  of  the  appeal  taken  by  Strobach  to  the  circuit 
court  was  to  transfer  the  cause  to  that  court,  and  to  super- 
sede the  judgment  of  the  probate  court.  The  statute  pre- 
scribes the  bond  to  be  exacted. — Election  Act  1868.  Such 
is  the  general  effect  of  either  a  writ  of  error  or  an  appeal. 
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3  Wend.  Blackstone,  411 ;  1  Chit.  Plead.  720 ;  3  Chit.  Plead. 
1207;  Petition  of  Berry,  26  Barb.  56. 

If  this  were  not  the  case,  as  the  petitioner  contends,  he 
would  be  permitted  to  oust  the  other  party  from  his  office 
under  a  judgment  which  might  be  reversed,  without  rem- 
edy to  the  latter,  because  no  provision  existed  by  which  he 
could  supersede  that  judgment.  This  of  itself  would  caU 
for  the  super\ision  of  some  superior  tribunal.  On  the  other 
hand,  if  Strobach's  apj^eal  does  supersede  the  judgment, 
and  the  bond  required  by  him  is  too  small,  as  is  alleged, 
Scott  can  not  complain  that  he  has  resorted  to  an  injunc- 
tion, because  he  has  thereby  been  compelled  to  give  a  suf- 
ficient bond. 

It  can  not  be  supposed  there  is  no  remedy  in  our  law  for 
Strobach  to  maintain  his  possession  of  the  office  until  the 
pending  litigation  concerning  the  right  to  it  shall  be  finally 
adjudicated.  It  is  the  province  of  chancery  to  provide  a 
remedy,  if  no  other  that  is  adequate  exists.  It  has  inter- 
fered by  injunction  when  one  of  two  claimants  of  an  office, 
pending  an  action  to  test  tlie  title,  has  sought  by  suit  to 
collect  the  salary. — Mayor,  dec,  v.  Flagg,  6  Ala.  296.  Why 
not  in  this  case  restrain  the  recovery  of  property  without 
which  the  incumbent  can  not  perform  necessary  public 
duties? 

The  judgment  of  the  probate  court  in  the  matter  of  the 
books,  palmers,  «fec.,  is  as  binding,  in  a  proi>er  case,  as  any 
other  adjudication  until  reversed.  Might  not  Strobach  re- 
cover the  office  in  the  circuit  court,  and  Scott  retain  the 
property  of  the  office  by  equally  valid  and  binding  judg- 
ments. 

In  Peof>fe  v.  Peabocfy,  (26  Barb.  437-440,)  it  is  said  an 
officer  acting  under  a  statute  of  like  import,  has  no  right 
to  grant  the  order  prayed  for,  until  the  title  of  the  appli- 
cant is  clear  and  free  from  all  doubt.  This  summary  rem- 
edy was  never  intended  to  tr}'  the  right  to  the  office.  If  it 
did  so,  it  would  be  unconstitutioual,  because  not  providing 
for  an  a]ii>eal  or  a  trial  by  jurj-.  It  was  only  designed  to 
operate  in  cases  where  an  office  is  vacated,  and  the  prede- 
cessor, or  other  person,  without  any  rational  claim,  willfully, 
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contumaciously,  or  negligently  withholds  the  specified  prop- 
erty. 

It  is  clear,  that  this  case  is  not  one  in  which  the  probate 
court  should  entertain  the  application.  The  controversy 
is  in  the  best  condition  for  both  parties  that  it  can  be  placed 
at  this  time. 

The  prohibition  is  denied. 


COWLES  vs.  MARKS. 

[bill  in  equity  to  bemote  cloud  feom  title  to  land,  and  to  foeeclose 

MARRIED  woman's  RIGHT  OF  REDEMPTION  TO  LAND  BOUGHT  BY  HER  PARTLY 
ON  CREDIT,  AND  SOLD  UNDER  MORTGAGE  FOR  BALANCE  OF  PURCHASE-MONEY.] 

1.  Married  woman  ivith  separate  statutory  estate;  can  not  purchase  land 
partly  on  credit,  and  take  title  to  herself. — A  married  woman,  in  this 
State,  since  the  passage  of  the  act  of  the  general  assembly  of  March  1, 
1848,  entitled,  "An  act  securing  to  married  women  their  separate  es- 
tates, and  for  other  purposes,"  has  no  legal  capacity  to  purchase  lands 
and  take  title  to  herself.  And  if  she  attempts  to  do  so,  and  enters 
into  such  a  contract,  and  pays  a  part  of  the  purchase-money  and  gives 
her  promissory  notes  for  the  balance  of  the  purchase-money,  and  se- 
cures the  notes  by  a  mortgage  on  the  lands  thus  attempted  to  be  sold 
to  her,  she  may  go  into  chancery  and  have  such  sale  to  her  set  aside, 
and  have  her  money  paid  back  to  her. 

2.  Same;  what  relief  chancery  will  give  to. — In  such  case,  if  the  lands 
should  be  sold  under  a  power  in  the  mortgage,  and  the  purchaser  at 
the  mortgage  sale  comes  into  chancery  against  the  married  woman  to 
foreclose  her  right  of  redemption,  and  to  have  her  deed  given  up  and 
cancelled  as  a  cloud  upon  his  title,  upon  a  cross-bill  filed  by  such 
married  woman  setting  up  her  rights  as  a  married  woman  under  our 
statute,  the  court  will  direct  her  debt  to  be  held  as  a  charge  upon  the 
land,  and  decree  her  money  to  be  paid  back  to  her,  within  a  reasonable 
time,  or  in  the  event  of  failure,  that  the  land  be  sold,  and  her  debt 
paid  out  of  the  proceeds  of  such  sale. 

3.  Same;  for  what  married  woman  will  le  held  to  account.— But  such  mar- 
ried woman  will  be  held  to  account  for  the  value  of  the  rents  and 
profits,  if  any,  which  accrued  to  her  out  of  said  land  during  her  use 
and  occupation,  which  have  been  used  by  her  "for  articles  of  comfort 
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aud  Moppori  of  the  bonaebold,  Haitable  to  the  degree  and  coudition  in 
life  of  the  family  of  said  married  woman,  and  lor  which  the  hnshand 
woald  be  liable  at  common  law." 

Appeal  from  Ihe  Chtincery  Court  of  Montgomery. 
Heard  before  Hon.  A,  W.  Dillard. 

All  the  facts  necessarj'  to  a  proper  understanding  of  the 
case  will  be  found  in  the  opinion. 

Elmore  &  Gunter,  for  appellant.— 1.  It  is  sought  to 
sustain  the  chancellor's  decree  in  this  case  by  the  authority 
of  the  case  of  Shepherd  v.  Sha/aer,  45  Ala.  But  that  case 
has  no  application ;  here,  the  trade  is  alleged  to  have  been 
with  the  ^-ife,  and  for  her,  and  the  money  is  alleged  to 
have  been  paid  (in  eflfect)  by  her.  John  B.  Scott,  who 
made  the  sale  to  Mi's.  Cowles,  can  not  claim  that  he  did 
not  have  notice  with  whom  he  was  dealing.  And  the  com- 
plainant, having  taken  a  transfer  of  the  notes,  not  payable 
in  biuik  and  after  maturity,  takes  them  subject  to  all  the 
equities  between  the  original  parties. — 7  Port.  541. 

Tlie  notes  are  not  signed  by  Mrs.  Cowles  in  the  presence 
of  two  witnes.ses,  and  can  in  no  sense  be  called  her  debt. 
Smyth  V.  Oliver,  31  Ala.  And  Mrs.  Cowles  having  a  deed 
to  the  land,  and  being  in  jxjssession  of  the  land,  all  persons 
are  charged  with  notice  of  the  character  of  her  title  and 
interest  in  the  land,  and  of  all  of  her  equitable  rights 
which  are  binding  on  her  vendor. — Burns  v.  Tayh/r,  23  Ala. 
255 ;  Garrett  v.  Lyle,  27  Ala.  486 ;  Brewer  v.  Bretoer  and 
Lwjan,  19  Ala.  482. 

2.  But  even  if  the  case  of  Shepherd  v.  SIta/aer,  sttpm,  is 
applicable,  the  decree  of  the  chancellor  is  wrong,  for  Mrs. 
Cowled  should  at  lea.st  be.  paid,  aftt^r  tlu>  complainant's 
notes  are  satisfied. 

3.  The  case  of  Sinylli  v.  Olivtr,  31  Ala.,  defines  tlie  na- 
ture of  the  use  the  husband  can  make  of  tlie  wife's  money 
and  pro|>erty. 

4.  The  bill  and  answer  to  the  cross-bill  clearly  show  that 
this  transaction  was  made  for  tlie  wife,  and  with  her  means. 
Pleadings  are  to  l>e  token  most  sti'ongly  against  the  pleader. 
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See  Quaiies  v.  Winter,  43  Ala.  692.  The  mere  fact  that 
the  husband,  who  was  the  legal  custodian  of  the  wife's 
money  and  estate,  delivered  the  money  to  the  seller  of  the 
land,  amounts  to  nothing,  for  he  was  the  proper  person  to 
have  done  it  for  her ;  and  if  he  did  it  even  out  of  his  own 
means,  it  would  be  good  and  valid  as  a  gift,  and  create  at 
the  instant  a  separate  estate  in  her. — Molton  v.  Martin, 
43  Ala.  651. 

But  the  bill  and  the  answer  to  the  cross-bill  clearly  show 
that  the  sale  was  to  the  wife ;  that  she  bought ;  that  she 
had  a  separate  estate,  and  that  this  land  was  bought  as  an 
adjunct  to  her  plantation;  and  on  the  pleadings,  "the  al- 
legations of  the  bill  being  taken  most  strongly  against  the 
complamant,  and  in  favor  of  the  defendant,"  (43  Ala.  696,) 
there  being  no  averment  by  the  complainant  that  the 
money  used  did  not  belong  to  the  trust  estate,  this  court 
must  hold  that  it  was  the  wife's  money  that  made  the  cash 
payment,  and  the  five  hundred   dollars  subsequently  paid. 

The  only  question,  then,  is,  can  the  partial  payment 
made  by  the  husband  out  of  the  wife's  estate  be  sold  out 
and  lost  by  reason  of  a  mortgage,  or  vendor's  lien,  for  the 
credit  payments? 

The  wife's  disabilities  are  not  removed  by  any  statute. 
She  can  not  make  a  valid  contract,  except  as  expressly 
authorized.  The  notes  taken,  are  not  hers,  unless  the 
statute  makes  them  so,  and  we  know  of  no  statute  that  at- 
tempts it.  Section  2373  of  the  Code  only  provides  a  way 
in  which  the  estate  of  the  wife  may  be  conveyed  when  the 
exigencies  of  the  family  require  a  conveyance.  Her  assent 
to  the  ^purchase,  therefore,  is  nothing,  being  at  the  time 
incapable  of  contracting,  and  the  notes  are  those  of  the 
husband. —  Wilkinson  v.  C  heatham,  45  Ala. 

The  object  of  the  law  was  to  preserve  the  wife's  estate 
free  from  the  speculations  and  disasters  of  the  husband, 
and  to  bind  it  only  for  necessaries  for  the  family ;  which 
would  be  defeated,  it  seems  to  us,  if  the  husband  could 
contract  for  the  purchase  upon  credit  of  an  estate,  and 
mortgage  the  wife's  property  for  the  credit  payments.  The 
law  only  allows  the  husband  to  invest,  and  declares  the 
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property  acquii'ed  by  the  investment  the  separate  estate  of 
the  wife ;  which  clearly  contemi)late8  what  the  word  "  in- 
vest" means,  the  exchanging  of  money  for  property,  and 
not  a  purchase  upon  credit. 

Tlie  j>roi)er  decree,  it  seems  to  us,  is  to  have  the  land 
sold  under  decree  of  the  court  to  foreclose  mortgage  of 
husband,  and  to  direct  that  Mrs.  Cowles  shall  be  refunded 
the  $2,250  j)aid  upon  the  purchase,  and  that  the  remainder 
be  applied  to  the  discharge  of  the  complainant's  notes 
against  the  husband. — Martin  v.  MoH(m,  43  Ala.;  BiW  v. 
FuiK.,  ib.;  Code,  §§  2371-4.  This  works  no  hardship,  for 
the  creditor  knew  well  where  he  stood,  and  was  aware  of 
the  rights  of  Mi-s.  Cowles  by  the  conti'act  he  made,  and 
the  deeds  and  notes  made  and  taken,  and  if  he  did  not, 
there  can  be  no  one  with  a  higher  equity  than  a  mai-ried 
woman,  who  is  incapable  of  protecting  herself,  and  can  not 
be  guilty  of  Im-hes. 

The  cross-bill  was  filed  merely  because  Mrs.  Cowles 
prayed  relief  upon  tlie  case  made  by  the  complainant  in 
his  bill,  the  rule  being  that  there  must  be  a  cross-bill  when- 
ever relief  is  prayed.  There  is  no  necessity  for  testimony 
to  sustain  the  allegations  of  a  cross-bill  which  are  admitted 
ejq>re8sly  or  imphedly  by  the  original  bill. 

Martin  k  Sayre,  contra. — The  record  in  this  case  pre- 
sents a  state  of  facts  not  before  brought  before  this  court. 
In  Bibb  v.  Pope^  (43  Ala.)  and  Wilkinson  v.  Clieaihamy 
(Januarj'  term,  1871,)  the  decision  of  the  court  is,  that  the 
wife  can  not  mortgage  her  sepai'ate  statutory  estate,  for 
the  benefit  of  her  husband. 

In  Martin  i\  Mdt/jn,  (43  Ala.)  the  only  question  deter- 
mined wjis,  that  the  separate  statutorj*  estate  of  the  wife 
could  not  be  converted  into  a  contract  estate,  and  be  sub- 
jected to  the  payment  of  a  note  given  for  the  land  by  her 
cind  her  husband,  not  executed  in  the  presence  of  two  wit- 
nesses. 

There  is  no  averment  in  the  cross-bill  and  no  proof  of 
the  "  defendant's  knowledge,  that  the  use  made  of  the 
money  of  Mrs.  Cowles  by  her  husband  was  in  derogation 
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of  her  right. — She^pherd  v.  Shafaer,  45  Ala.  233.  That 
case  conclusively  establishes  the  proposition  that  Mrs. 
.Cowles  was  entitled  to  no  relief  on  the  cross-bill.  The  al- 
legations in  the  answer  of  Marks  are  fully  sustained  by  the 
evidence,  to  which  the  attention  of  the  court  is  respect- 
fully invited. 

There  is  no  pretence  that  Mrs.  Cowles  did  not  know  that 
the  title  to  the  land  w^as  in  her  name,  and  that  the  land 
itseK  was  in  her  possession  and  used  for  her  benefit. 

The  single  allegation  in  the  cross-bill,  upon  which  its 
equity  must  depend,  is,  that  the  cash  payments  were  made 
with  moneys  belonging  to  her  statutory  estate.  This  alle- 
gation is  not  admitted  by  the  answer,  and  there  is  no  proof 
to  establish  that  proposition.  The  cross-bill,  then,  stands 
as  if  no  such  allegation  had  been  made. 

The  original  bill  contains  no  such  averment,  and  there 
is  no  averment  in .  it  from  which  that  inference  can  be 
made. 

The  property  was  purchased  for  the  benefit  of  Mrs. 
Cowles'  statutory  estate  ;  was  used  for  that  purpose,  and 
was  of  the  annual  value  of  five  hundred  doUars,  besides 
adding  greatly  to  the  value  of  her  origiiial  estate.  She 
quietly  holds  and  enjoys  this  property.  It  is  advertised 
for  sale  under  the  mortgage,  and  purchased  by  Mr.  Marks 
at  the  sale.  No  complaint  is  made  between  the  day  of  the 
purchase  and  the  day  of  the  sale,  and  no  word,  on  that 
day,  is  heard,  giving  word  that  a  law-suit  would  result  to 
the  purchaser.  But  now  she  appears,  and  claims,  what 
she  calls  her  money,  with  interest.  She  makes  no  offer  to 
pay  for  what  she  has  actually  received. 

If  a  decision  be  rendered  in  her  favor,  the  result  would 
be,  that  for  ten  years  she  would  have  had  the  use  of  the 
land  free,  and  still  be  entitled  to  recover  the  amount  of  tlie 
money  paid,  with  interest  thereon. 

The  court  will  certainly  hesitate  before  pronouncing  an 
opinion  which  would  produce  such  monstrous  results. 

But,  under  section  2374,  the  property  of  the  wife,  when 
it  is  money,  "  may  be  used  by  the  husband,  in  such  man- 
ner as  is  most  beneficial  to  the  wife."     This  power  is  given 
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exclusively  to  the  husband.  Its  exercise  does  not  require 
the  co-operation  of  the  ^vife.  The  husband  is  the  sole 
judge  of  the  time  and  manner  of  investment.  The  statute 
only  requires  that  it  shall  be  for  the  benefit  cf  the  wife. 
The  investment  can  not  be  for  his  own  benefit,  nor  for  the 
benefit  of  a  third  person  ;  but  whenever  the  transaction  is 
a  hona-fide  one  for  the  benefit  of  the  wife,  it  will  be 
upheld. 

The  court  can  not  enquire  whether  or  not  a  better  in- 
vestment could  have  been  made.  It  can  not  review  the 
judgment  of  the  husband  on  that  question.  He  may  have 
acted  wisely  or  unwisely,  but  whether  he  has  done  so  or 
not,  is  not  left  to  the  court  to  ascertain.  The  only  ques- 
tion for  the  court  is,  has  the  husband,  in  good  faith,  exer- 
cised the  power  conferred  upon  him  by  law  ?  The  facts  in 
this  case  abundantly  prove  that  the  investment  of  Mrs. 
Cowles'  money  was  for  the  benefit  of  her  statutory  estate ; 
that  the  land  pui'chased  was  indispensable  to  the  enjoy- 
ment of  her  adjoining  plantation,  and  added  largely  to  its 
value. 

In  reference  to  her  having  a  separate  estate,  the  allega- 
tion is  that  she  had  a  plantation  adjoining  the  land,  which 
was  her  separate  estate. 

The  conveyance  of  the  land  to  Mrs.  Cowles,  by  Scott, 
was,  in  legal  efiect,  a  sale  to  Mrs.  Cowles.  The  purchase- 
money  might  have  been  paid  by  her,  or  some  third  party. 

Marks  had  no  connection  with  the  land  until  his  pur- 
chase at  the  sale  under  the  mortgage. 

The  mortgage  is  executed  in  the  presence  of  two  wit- 
nesses, and  is,  in  effect,  an  acknowledgment  of  a  debt  duo. 
So  that,  oven  if  notes  were  void,  the  debt  upon  which  the 
mortgage  is  based  is  sufiiciently  established,  not  only  by 
the  mortgage  itself,  but  by  other  proof.  The  notes  did  not 
constitute  the  debt — they  were  merely  evidence  of  the 
debt. 

The  execution  of  thn  m  )rtg.ig?  ha  I  tlie  same  offset  as  if 
the  notes  had  been  j»roi)erl3'  executed.     It  was  not  neces- 
sary to  introduce  the  notes  as  evidence. — Feniw  et  al.  v. 
40 
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Say  re  dt  Converse,  3  Ala.  469  ;   Gillett  v.  Powell,  1  Speer's 
Eq.  Hep.  (S.  C.)  155. 

Mrs.  Cowles  is  bound  by  her  admission  in  the  mortgage 
Hartwell  v.  Blocker,  6  Ala.  586. 

PETEES,  J.— This  is  a  bill  filed  by  WilHam  M.  Marks, 
as  complainant,  against  Laura  S.  Cowles  and  her  husband, 
Thomas  W.  Cowles,  as  defendants,  in  the  chancery  court 
of  Montgomery  county,  on  the  16th  day  of  August,  1869. 
The  main  purpose  of  the  bill  is  to  quiet  the  title  of  the  said 
Marks  to  a  certain  tract  of  land  lying  in  said  county  of 
Montgomery,  and  particularly  described  in  the  pleadings. 
The  material  facts  are  these  :  On  the  13th  day  of  Septem- 
ber, 1859,  John  B.  Scott  attempted  to  sell  the  tract  of  land 
mentioned  in  the  bill  to  the  aj^pellant,  Mrs.  Cowles,  wife  of 
Thomas  W.  Cowles,  for  the  sum  of  $7,000.  Seventeen 
hundred  and  fifty  dollars  of  this  sum  was  paid  in  cash  by 
Mrs.  Cowles  at  the  time  of  the  purchase,  out  of  the  moneys 
of  her  statutory  separate  estate,  and  she  and  her  said  hus- 
band gave  their  four  promissory  notes,  each  for  the  sum  of 
$1,312.50,  due  at  different  dates,  for  the  balance  of  the 
purchase-money  for  said  land.  These  notes  were  payable 
to  Scott,  and  were  secured  by  a  mortgage  in  his  favor  exe- 
cuted by  Mrs.  Cowles  and  her  said  husband  on  said  lands, 
which  bears  date  said  13th  day  of  September,  1859.  Co- 
temporaneously  Scott  and  wife  executed  a  deed  to  Mrs. 
Cowles.  It  is  also  alleged,  "that  though  the  name  of 
Thomas  W.  Cowles  appears  on  said  notes  and  mortgage, 
he  was  not  taken  as  surety  thereon,  but  to  comply  with  what 
was  supposed  to  be  the  law  in  reference  to  manried  women." 
These  notes  were  not'attested  in  the  presence  of  two  wit- 
nesses. This  mortgage  contained  a  power  of  sale  in  favor 
of  Scott,  upon  a  failure  to  pay  said  notes  and  interest 
thereon,  or  either  of  them,  as  they  fell  due.  There  was  a 
failure  to  pay  the  notes,  except  the  sum  of  $500  paid  on 
the  4th  day  of  January,  1861.  On  the  13th  day  of  Feb- 
ruary, 1868,  Scott  sold  the  said  lands,  under  the  j)ower  in 
his  mortgage,  and  said  Marks  (appellee)  became  the  pur- 
chaser at  the  sum  of  $4,000 ;  and  on  the  11th  day  of  March, 
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1868,  Scott,  as  mortgagee,  made  a  deed  to  said  Marks,  as 
purchaser  at  said  sale,  for  said  lands ;  and  afterwards,  on 
the  9th  day  of  October,  1868,  Scott  and  wife  also  made 
their  deed  to  said  Marks  for  said  lands,  in  consideration  of 
the  sum  of  $1,000.  And  upon  the  title  thus  derived  Marks 
brought  his  suit  to  recover  said  lauds  of  Mrs.  Cowles. 
Marks  avers  that  he  has  the  legal  title  to  said  lands,  but 
that  he  "  is  willing,  if  the  said  Laura  S.  Cowles  and  Thomas 
W.  Cowles  so  elect,  to  let  said  sale  be  considered  as  of  no 
eflfect,  and  that  said  lands  may  bo  sold  under  a  decree  "  of 
the  chancery  court.  It  does  not  appear  with  certainty  that 
the  said  four  promis.sory  notes  given  by  Mrs.  Cowles  to 
Scott  for  the  purcha.se-money  of  said  lands  were  assigned 
to  Marks  by  Scott ;  but  Marks  avers,  that  if  said  mortgage 
is  invalid,  then  "  ho  is  entitled  to  a  vendor's  lien  "  on  said 
lands.  And  Marks  insists,  that  he  is  entitled  to  have  the 
deed  executed  by  Scott  to  Mrs.  Cowles  delivered  up  to  him 
and  cancelled,  so  that  there  may  be  no  cloud  on  his  title  ; 
and  he  prays  that  Mrs.  Cowles  may  be  foreclosed  of  her 
equity  of  redemption,  and  for  general  relief. 

Mrs.  Cowles  answers,  and  admits  the  allegations  of  the 
bill,  and  by  way  of  cro8.s-bill  she  elects  to  have  the  land 
sold,  but  iusists.that  on  account  of  her  coverture,  and  under 
the  laws  of  this  State,  she  is  not  liable  as  the  maker  of  said 
notes,  and  that  the  sale  of  said  lands  to  her  by  Scott  was 
unlawful  and  void,  and  that  she  is  entitled  to  a  resulting 
trust  in  said  land  to  the  amount  of  the  money  she  had  paid 
Scott  for  the  same,  with  interest  thereon,  as  her  separate 
estate  under  the  laws  of  this  State ;  and  prays  that  said 
lands  be*sold,  and  the  proceeds  applied  first  to  the  payment 
of  her  do])t  until  that  is  satisfied.  Marks  and  tlie  husband 
of  Mrs.  Cowles  are  made  defendants  to  the  cross-bill,  and 
each  puts  in  a  separate  answer,  and  admits  the  coverture 
of  Mrs.  Cowles,  and  the  sale  t^)  her  of  the  lands  as  shown 
in  the  original  bill.  And  Marks  alleges  that  the  lands  sold 
to  Mrs.  Cowles  were  adjacent  to  lands  owned  by  her  as  her 
separate  j>roport}-,  and  were  necessary  for  the  use  of  her 
plantation,  and  that  large  quantities  of  timber  had  been 
taken  therefrom  by  her  and  her  said  husband ;  but  it  is  not 
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shown-  that  this  happened  since  his  title  and  right  to  the 
possession  had  accrued.     He  demurs  to  the  cross-bill. 

There  was  some  testimony  taken,  but  it  does  not  mate- 
rially alter  the  character  of  the  case  as  made  in  the  plead- 
ings. The  learned  chancellor  in  the  court  below,  by  his 
decree,  ordered  the  lands  to  be  sold  as  upon  a  foreclosure 
of  a  mortgage,  and  the  proceeds  of  the  sale  to  be  paid 
over  to  Marks,  and  paid  no  attention  to  the  cross-bill,  so 
far  as  appears  from  the  decree.  Mrs.  Cowles  appeals  to 
this  court  from  this  decree. 

Under  the  facts  the  question  arises,  what  are  the  rights 
of  all  the  parties  before  the  court?  Did  the  transaction 
between  Scott  and  Mrs.  Cowles  give  him  any  right  to  hold 
on  to  her  money  obtained  from  her  under* sanction  of  the 
attempted  sale,  after  she  elected  to  repudiate  it?  Will  the 
court,  dealing  with  the  land  only,  permit  it  to  pass  from  its 
jurisdiction  and  leave  her  unpaid?  Can  Marks  be  treated 
as  an  innocent  purchaser  without  notice  of  her  equity,  if 
she  has  any ;  and  to  what  extent,  if  at  all,  is  she  liable  to 
account  for  rents  and  profits  of  said  land? 

One  who  deals  with  a  married  woman  in  this  State  about 
her  property,  must  take  notice  of  her  powers  and  her  dis- 
abihties.  These  are  the  creatures  of  .the  law,  and  every 
one  is  bound  to  take  notice  of  the  law.  The  ignorance  of 
the  individual  does  not  suspend  the  law. —  Givynnand  Wife 
V.  Hamilton  s  Adinr,  29  Ala.  233 ;  2  J^ent,  655,  and  notes, 
(11th  ed.  by  Comstock,  1866) ;  Story's  R.  353 ;  1  Story  Eq. 
§116;  Broom's  Max.  190.  This  is  so  with  regard  to  all 
the  statutes  of  the  State.  A  person  can  not  lend  out  his 
money  at  usurious  interest. — E,ev.  Code,  §  1831. "  So,  like- 
wise, a  person  can  not  be  bound  to  perform  a  contract 
founded  on  a  gambling  consideration. — Rev.  Code,  §  1874. 
So,  also,  a  person  can  not  loan  his  money  on  a  "  Sunday, 
unless  for  the  advancement  of  religion,  or  in  the  execution 
or  for  the  performance  of  some  work  of  charity,  or  in  case 
of  necessity." — Rev.  Code,  §  1882.  If  this  is  done,  and  a 
note  is  taken  on  the  sabbath  for  its  repayment,  the  lender? 
when  he  finds  himself  confronted  by  a  plea  of  the  illegaUty 
of  his  contract,  can  not  answer  such- plea,  by  replying  that 
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he  did  not  know  the  law,  and  that  to  disallow  his  plea  was 
to  swindle  him.  The  rights  of  a  married  woman  are  just 
as  sacred  as  the -rights  of  an  infant,  or  the  law  for  the  pro- 
tection of  the  sabbath.  It  is  not  by  her  means  or  by  her 
device  that  her  powers  over  her  estate  are  hampered  by 
disabilities.  The  sovereign  power,  in  which  she  has  no 
voice  to  speak,  and  which  intends  all  its  regulations  for  the 
best,  has  so  fixed  it.  It  is  not,  then,  her  fault  that  she 
clings  to  aU  the  disabilities  which  afford  her  protection.  It 
is  her  right  to  do  so,  and  it  is  among  the  highest  duties  of 
the  courts  to  see  that  this  right  is  upheld.  Since  the  ^rst 
of  March,  1848,  the  general  assembly  of  this  State,  upon 
repeated  occasions,  has  attempted  by  a  peculiar  system  of 
regulations  to  secure  to  married  women  their  estates  as  their 
separate  property.  Li  this  effort  they  have  not  attempted 
to  patch  up  the  old  system  with  amendments,  as  by  pour- 
ing new  wine  into  old  bottles,  but  by  devising  a  wholly  new 
system  which  is  unique  and  complete,  in  itself.  And  to  make 
this  more  secure,  they  have  stricken  down  the  old  system 
by  a  sweeping  repeal  "  of  all  laws  and  parts  of  laws  in  con- 
flict with  the  provisions"  of  the  new  system. — Acts  1849- 
60,  p.  65,  §  11 ;  Rev.  Code,  §§  2870  to  2388,  both  inclusive. 
In  conformity  with  these  enactments,  now  of  more  than 
twenty  years'  standing,  it  has  been  settled  by  this  court 
that  a  married  woman  with  a  statutory'  separate  estate  can 
not  go  into  the  market  as  a  feme  sole  trader  or  free-dealer ; 
she  can  not  contract  debts  as  such  trader,  or  execute  a 
mortgage  for  the  security  of  such  debts. —  Wilkerson  v. 
Cheatham,  45  Ala.  337 ;  Botoen  v.  Blount,  in  MSS.  Tlien, 
the  sale  of  the  lands  named  in  the  complainant's  bill  by 
Scott  to  Mrs.  Cowles,  her  notes  for  the  purchase-money, 
and  her  mortgage  to  secure  them,  were  all  made  without 
authority,  and  they  are  without  any  legal  validity,  unless 
she  chooses  to  affirm  thorn ;  and  this  she  refuses  to  do. 
Therefore,  tlie  notes  aud  the  mortgage  were  invalid,  and 
the  sale  under  the  mortgage  can  not  effect  her  rights.  And 
Marks  does  not  show  that  he  has  done  more  than  to  step 
into  Scott's  shoes.  He  must  be  visited  with  a  knowledge 
of  all  the  facts  and  all  tlie  law  connected  with  his  title. — 
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Tkweatt  V.  Johnson,  18  Ala.  781.  His  equities  and  Scott's 
are  the  same.  He  comes  into  court  and -says  tliat  he  "is 
willing,  if  the  said  Laura  S.  Cowles  and  Thomas  W.  Cowles 
so  elect,  to  let  said  sale  be  considered  as  of  no  effect,  and 
that  said  lands  be  sold  under  a  decree"  of  the  chancery 
court.  He  also  alleges,  "  that  although  the  name  of  Thomas 
W.  Cowles  appears  on  said  notes  and  mortgage,  he  was  not 
taken  as  a  surety  thereon,  but  to  comply  with  what  was 
supposed  to  be  the  law  in  reference  to  married  women." 
It  is  also  insisted  by  Marks,  "  that  he  is  entitled  to  the  ven- 
dor's Hen."  These  allegations  are  not  denied  by  Mrs. 
Cowles,  and  she  elects  to  have  the  land  sold,  and  insists 
that  she  shall  have  returned  to  her  the  money,  with  inter- 
est, which  she  paid  to  Scott  on  the  aboriive  sale,  out  of  the 
proceeds  of  the  sale  thus  to  be  made  under  decree  of  the 
chancery  court. 

This  is  the  main  question  in  the  case.  And  the  learned 
chancellor  in  his  decree  in  the  court  below  acted  without 
due  regard  to  her  rights.  There  was  no  controversy  as  to 
the  balance  of  the  sums  due  upon  the  notes,  and  there  can 
be  none,  if  the  notes  and  the  mortgage  to  secure  their 
payment  are  voidable  and  illegal,  and  no  controversy  about 
the  land.  Mrs.  Cowles  does  not  claim  it,  but  the  proceeds 
of  the  sale  under  the  chancellor's  decree  are  before  the 
court  within  its  potential  jurisdiction.  Then,  as  between 
Mrs,  Cowles  and  Marks,  the  sole  question  is,  what  shall  be 
done  with  it?  Shall  she  lose  her  money,  which  can  not  be 
legally  taken  from  her  in  this  way,  and  turn  it  over  to 
Marks,  because  he  did  not  know  the  law,  or  because  he 
acted  imder  a  misapprehension  of  her  powers  and  her 
rights?  or  shall  justice,  administered  according  to  law,  be 
done  her  in  the  first  instance,  and  leave  him,  and  others 
like  him,  to  grow  wiser  by  their  mistakes  ?  I  think  the 
latter  course  is  the  time  one.  It  is  vain  to  say  that  the  wife 
can  defend  herself  against  the  solicitations,  or  more  often 
against  the  gentle  restraints,  of  the  husband,  when  he 
wishes  to  use  her  estate.  "All  know  and  feel,"  says  Chief- 
Justice  Marshall,  "  the  plaintiff,  as  well  as  others,  the  sa- 
credness  of  the  connexion  between  husband  and  wife.     All 
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know,  that  the  sweetness  of  social  intercourse,  the  har- 
mony of  society,  the  happiness  of  families,  depend  on  that 
mutual  partiality  whicli  they  feel,  or  that  delicate  forbear- 
ance which  they  manifest,  towards  each  other." — Season  v. 
Wheaion,  8  mea.  239, 229.  And  all  know,  that  in  a  great 
number  of  instances,  this  mantal  congeniality  would  soon 
end,  and  that  thorns  and  thistles  would  soon  spring  up  in 
suffocating  abundance,  where  but  yesterday  the  rose  and 
the  lily  bloomed,  if  the  wife  should  be  so  luckless  as  to 
oppose  the  husband  in  the  control  and  the  management  of 
her  estate.  Women  are  naturally  amiable  and  yielding; 
and  it  is  only  by  the  impassable  and  impregnable  barriers 
of  the  law  that  their  estates  can  be  defended  and  fsecnred 
against  the  powei-ful  and  often  fatal  influence  of  the  hus- 
band. On  this  important  conviction  our  law  is  founded. 
It  is  a  grant  to  the  married  women  of  the  State  not  less 
important  to  the  protection  of  their  interests  than  Mcujna 
Charta  itself  has  been  to  all  who  speak  our  native  tongue. 
The  husbands  of  the  State  hare  matle  this  pledge  to  their 
wives ;  let  it  be  kept  in  sacred  good  faith,  and  in  the  fullest 
protective  power  of  its  generous  intent  I  therefore  think 
that  tlie  leanied  chancellor  fell  into  grave  en*or,  both  in 
the  spirit  and  in  the  legal  principles  of  his  judgment  in  the 
court  below.  He  should  have  ascertained,  in  a  proper 
way,  the  amount  of  money  of  the  separate  property  of 
Mrs.  Laura  S.  Cowles  which  went  into  tlie  hands  of  said 
John  B.  Scott  on  said  abortive  sjile  by  him  to  her,  as  men- 
tioned in  said  bill  of  complaint,  and  intere.st  thereon, 
whetlier  the  moneys  had  been  paid  by  her,  or  by  her  said 
husband,  or  by  any  one  else  for  her,  on  said  abortive  con- 
tract of  sale  of  said  lands  to  her,  and  also  the  value  of  the 
rents  and  profits  derived  from  the  use  and  occujmtion  of 
said  lands  by  her,  if  any  such  rents  and  profits  tliere  were, 
which  were  used  by  her,  or  her  said  husband  as  her  trustee, 
for  her,  for  articles  of  couifort  and  support  of  the  house- 
hold, suitable  to  the  degree  and  condition  in  life  of  the 
ftunily  of  her,  said  Laura,  for  which  the  hiisband  would 
have  been  responsible  at  common  law,  and  deducted  the 
sum  so  ascertained  for  rents  and  profits,  if  any,  from  the 
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sum  SO  paid  by  her  on  said  abortive  sale  aforesaid,  and  de- 
creed the  balance,  if  any,  in  favor  of  said  Laura,  a  charge 
upon  said  lands,  and  order  the  said  lands,  or  so  much 
thereof  as  may  be  necessary  to  pay  and  satisfy  the  charge 
so  raised,  if  the  said  Mafks  shall  fail  or  refuse  to  pay 
the  same  within  such  time  as  the  court  below  shall  ap- 
point. 

I  am  unable  to  consent  to  the  position  of  the  learned 
counsel  for  the  appellee,  said  Marks,  that  the  transaction 
between  said  Scott  and  Mrs.  Cowles  in  reference  to  said 
abortive  sale  of  said  lands  mentioned  in  the  bill  and  cross- 
bill was  "re-investment"  of  "the  proceeds"  of  a  sale  of 
the  separate  estate  of  Mrs.  Cowles,  under  section  2374  of 
the  Revised  Code,  The  protective  force  of  that  statute 
depends  upon  its  literal  enforcement.  Where  this  is  insuf- 
ficient, the  husband,  as  trustee,  oi  the  wife,  must  resort  to 
a  court  of  chancery. — 2  Story  Eq.  §§  1327,  1366,  et  seq. 

Let  the  decree  of  the  court  below  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in  the  court  below 
in  conformity  with  the  principles  announced  in  this 
opinion.  The  appellee  (Marks)  will  pay  the  costs  of  this 
appeal  in  this  court  and  in  the  court  below. 
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[action  on  peomissobt  note.] 

1.  Plea;   when  sufficient  as  to  form  and  substance. — Pleas,  in  this  State, 
have  no  technical  forms  as  at  common  law.    A  succinct  statement  of 
the  facts  relied  on  in  bar  or  abatement  of  the  suit  is  sufficient,  if  the 
facts  are  so  stated  that  a  material  issue  can  be  taken  thereon. — Rev. 
Code.  §§  2629,  2638. 

2.  Set-off,  plea  of;  ivhat  sufficient. — Pleas  of  set-off  which  allege  that  the 
plaintiff  is  indebted  to  the  defendant  in  a  certain  sum  falling  due  on  a 
day  named,  " by  liquidated  demand,"  or  "by  unliquidated  demand," 
on  which  debt  or  assumpsit  may  be  maintained,  and  which  insist  upon 
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Boch  demand  as  offset  against  the  plaintiff,  is  sofficient,  if  the  facts 
are  stated  as  required  in  the  forms  prescribed  in  the  Code.— Code, 
$§  2642-3. 

3.  Same;  what  evidence' improper  under. — Under  such  pleas,  evidence  of 
an  nnliqnidated  demand  sounding  in  damages  merely,  is  improper, 
and  should  not  be  iidmitted.  « 

4.  Note  payable  in  dollars;  how  only  can  be  dUcharged. — A  promissory 
note  payable  iu  *'  dollars''  can  only  be  discharged  by  a  tender  of  "dol- 
lars in  legal  tender  currency,"  unless  there  is  an  agreement  between 
the  parties  that  ifc  may  be  discharged  in  something  else.  A  tender  in 
"baled  cotton  "  on  such  a  note  is  not  sufficient  without  such  an  agree- 
ment. 

5.  Pleading  ;  diecretion  of  court  as  to  time  allowed  for.— The  court  trying 
a  cause  may  enlarge  the  time  of  pleading,  or  permit  additional  pleas 
to  be  filed,  when  this  tends  to  the  administration  of  right  and  justice. 
Such  power  is  discretionary,  and  not  the  subject  of  revision  in  this 
court. 

6.  Witness;  re-examination  of ;  matter  of  discretion. — The  court  may  also 
permit  the  re-examination  of  a  witness,  or  the  admission  of  additional 
testimony,  after  a  party  has  closed  the  examination  of  his  witnesses. 
This  is  also  a  matter  of  discretion,  to  be  exercised  in  favor  of  right  and 
justice,  and  is  not  revisnble  in  this  court. 

7.  Wife;  in  what  case  may  be  agent  and  witness  for  husband. — The  wife 
maj'  lawfully  become  the  agent  or  attorney  of  the  husband,  and  as 
such  she  is  a  competent  witness  for  him,  except  in  "criminal  cases," 
and  in  certain  suits  against  executors  and  administrators  — Kev.  Code, 
§  8704. 

8.  fiame;  agency  of  wife  for  husband,  how  may  be  proved.— The  wife, 
being  the  agent  of  the  husband,  may  prove  her  agency,  in  a  suit 
against  him. 

Appeal  from  the  Circuit  Court  of  Choctaw. 
Tried  before  Hon,  Luther  R.  Smith. 

This  was  an  action  by  the  payee  against  the  maker, 
founded  on  a  promissory  note,  dated  December  26,  1859, 
and  due  Januar}'  1,  1862,  for  ten  thousand  four  hundred 
and  forty  dollars.  * 

Defendant  pleaded  four  pleas — Ist,  payment,  upon  which 
issue  was  taken.    The  other  pleas  were  as  follows: 

"2d.  Defendant  says,  as  a  defense  to  the  action  of 
plaintiff,  that  at  the  time  said  summons  was  sued  out,  the 
plaintiff  was  indebted  to  him  in  the  stmi  of  115,000,  by  an 
uuliquidatod  demand  amounting  to  $15,000,  stated  above, 
tlie  1st  day  of  March,  1863,  and  due  at  that  date  to  the 
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defendant,  which  he  hereby  offers  to  set-off  against  the 
demand  of  the  plaintiff,  and  he  claims  the  judgment  for 
the  residue."  » 

The  third  plea  was  identical  with  the  second,  except  that 
the  demand  offered  to  be  set-off  was  stated  to  be  "liqui- 
dated." 

The  fourth  plea  (marked  in  the  record  as  the  fifth,)  was 
as  follows: 

"  The  defendant  for  [answer  to]  said  complaint,  says  that 
he  tendered  to  the  plaintiff  two  hundred  bales  of  cotton, 
worth  fifteen  thousand  dollars,  in  payment  of  the  amount 
he  claimed  to  be  due  before  this  action  was  commenced, 
and  that  he  has  always  been  ready  and  willing  to  perform 
this  contract  with  the  plaintiff',  and  offered  to  do  so  before 
this  action  was  commenced." 

Plaintiff'  demurred  to  the  second>iliir(i  and  fourth  pleas 
on  the  following  grounds : 

To  the  second  plea,  because  it  purports  to  be  a  plea  by 
way  of  set-off,  but  fails  to  show  a  cause  of  action  thereon 
against  the  plaintiff;  2d,  because  it  does  not  show  any  un- 
liquidated demand,  or  upon  what  said  claim  was  based,  so 
that  plaintiff  could  prepare  to  disprove  it ;  3d,  because  it 
presents  a  conclusion  of  law,  and  does  not  show  whether 
or  no  the  claim  of  defendant  is  one  sounding  in  damages 
merely. 

The  grounds  of  demurrer  to  the  third  plea  were  sub- 
stantially the  same  as  those  to  the  second,  the  grounds 
being  varied  so  as  to  assail  the  sufiiciency  of  the  plea  of 
liquidated  demand. 

The  plaintift'  demurred  to  the  fourth  plea  on  the  follow- 
ing, among  other  grounds :  1st,  it  is  no  answer  to  the  com- 
plaint ;  2d,  it  does  not  set  up  or  show  any  agreement  on 
the  part  of  plaintiff  to  receive  cotton,  this  being  an  action 
for  money  ;  3d,  said  plea  is  informal  and  insufficient. 

The  court  overruled  the  demurrer  to  each  of  the  pleas, 
and  thereupon  plaintiff'  tdok  issue  thereon,  and  the  parties 
went  to  trial. 

The  judgment  entry  recites  that  the  jury  being  duly 
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"  sworn  to  try  the  issues  joined  in  this  case,  upon  their 
oaths  do  say,  we,  the  jury,  find  for  the  defendant" 

It  appears  from  the  biU  of  exceptions,  that  defendant 
set  up,  and  partly  proved  by  several  witnesses,  as  a  defense 
to  the  action,  that  he  set  apart  two  hundred  bales  of  cot- 
ton on  his  plantation,  some  time  in  1862,  to  pay  the  note, 
and  told  his  wife  the  purpose;  that  this  was  done  on  ac- 
count of  a  message  to  that  efiect  from  plaintiff;  that  plain- 
tiff was  notified  of  this  in  1862,  and  made  an  agreement 
with  defendant's  wife,  as  his  agent,  and  in  his  absence,  to 
accept  the  cotton,  and  that  afterwards  the  wife  of  defend- 
ant, under  and  in  pursuance  of  an  agreement  and  under- 
standing with  plaintiff,  sold  the  cotton  for  Confederate 
money,  and  transmitted  the  proceeds  thereof  to  Boykin  & 
McRae,  who  held  the  notes  for  collection,  at  Mobile,  Ala- 
bama ;  that  they  refused  to  receive  it,  and  that  the  identi- 
cal money  was  then  placed  with  Gates  <fe  Pleasant,  at  Mo- 
bile, on  special  deposit  for  plaintiff,  <fcc.  The  bill  of  excep- 
tions then  states : 

"The  plaintiff  objected  to  the  introduction  of  defend- 
ant's wife  as  a  witness  on  behalf  of  defendant,  on  the 
ground  that  sha  was  incompetent;  which  objection  the 
court  overruled,  and  plaintiff  excepted.  The  x^itness  was 
asked,  'Did  your  husband  leave  an  agent  in  his  absence?* 
to  which  she  answered,  *  He  did;  I  was  his  agent.'  The 
question  and  answer  was  objected  to  by  the  plaintiff,  upon 
the  ground  that  she  wjvs  not  competent  to  prove  herself 
to  be  the  agent  of  her  husband ;  but  the  court  overruled 
the  objection,  and  plaintiff  excepted.  She  was  then  asked, 
*  Do  you  know  of  any  settlement  between  plaintiff  and  de- 
fendant?' to  which  she  answered,  'I  know  that  defendant 
owed  ])laintiff  a  note ;  plaintiff  told  me  so,  and  I  knew  it 
before.'  The  question  and  answer  were  objected  to  by 
plaintiff,  which  was  overruled  by  the  court,  and  plaintiff 
excepted  upon  the  same  ground  as  the  aV>ove  stated  objec- 
tion. Witness  stated  that  she  received  a  message  from 
plaintiff,  on  his  return  from  the  army,  that  he  wanted  his 
money ;  a  few  days  after,  he  called  to  see  her,  and  asked 
her  if  she  could  pay  dt^fendant's  not<>  ?     She  replied  that 
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she  did  not  have  the  money,  but  had  two  hundred  bales  of 
cotton.  He  rephed  that  he  did  not  want  the  cotton,  but  it 
would  be  an  accommodation  if  she  would  sell  the  cotton 
and  pay  him  before  he  went  to  Texas ;  if  not  paid  before 
he  left,  he  wanted  the  money  paid  to  Boykin  &  McRae,  in 
MobUe,  and  he  would  instruct  them  to  receive  it.  She  re- 
phed that  she  would  sell  it  if  he  wanted  it  sold.  Plaintiff 
said  it  would  be  an  accommodation,  and  that  if  he  had 
left  for  Texas  when  she  received  the  money,  she  could  pay 
the  money  to  Boykin  &  McEae,  ia  MobUe.  She  sent  the 
money  to  them,  and  they  replied  that  plaintiif  passed 
through  Mobile  a  few  days  before,  and  gave  them  no  in- 
structions to  receive  Confederate  money.  Told  plaintiff 
she  would  sell  the  cotton  and  pay  the  money  to  Boykin  & 
McRae.  The  witness  could  not  say  that  she  would  know 
the  same  money.  She  gave  the  money  to  Mr.  Hill  to  send 
to  Gates  &  Pleasants,  in  Mobile,  for  safe  keeping ;  did  not 
use  any  of  the  money ;  told  her  husband  where  it  was,  and 
that  it  should  be  bonded ;  he  replied  that  the  cotton  money 
must  not  be  bonded.  He  afterwards  brought  it  up  home, 
and  has  had  it,  that  which  is  in  court,  in  possession  five  or 
six  years  just  as  it  is.  The  cotton  was  sold  in  eight  or  nine 
days,  and  weighed  and  paid  for  in  about  three  weeks  after 
the  interview  with  plaintiff." 

"On  cross-examination,  witness  stated  that  about  three 
weeks  after  the  interview  with  plaintiff,  the  cotton  was  sold 
and  the  money  started  to  Mobile.  Defendant  told  her  the 
cotton  was  set  apart  to  pay  plaintiff.  Defendant  told  her 
that  [if]  plaintiff'  required  it,  to  sell  the  cotton  and  pay  the 
debt.  She  sold  the  cotton  in  opposition  to  her  feelings.. 
Did'nt  know,  of  her  own  knowledge,  that  the'  money  was 
tendered ;  she  was  told  so.  She  had  special  instructions 
from  defendant  to  take  good  care  of  the  cotton,  that  it  was 
plaintiff's.  Defendant  told  her  the  money  was  not  to  be 
bonded.  Had  all  the  cotton  sold  in  1863  shipped  in  1864, 
except  twenty-five  bales  that  were  torn  to  pieces ;  that  was 
out  of  the  two  hundred  bales.  The  cotton  was  shipped  to 
Battle  &  Co.,  and  to  John  Scott.  In  1863  defendant  made 
about  one  hundred  bales ;  in  1864,  some  fifty  or  sixty ;  in 
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1865,  did  not  know.  The  cotton  shipped  was  signed  A.  G. 
Waters,  by  me,  as  his  agent  in  the  same  to  the  contract 
of  sliipment.  She  had  no  cotton  of  the  kind.  She  only 
sold  two  hundred  bales ;  did  not  remember,  and  did  not 
believe  she  sold  any  more,,  and  this  was  sold  at  the  request 
of  Lang,  the  plaintiff,  to  pay  his  debt.  Plaintiff  did  not 
tell  her  ho  did  not  want  to  leave  so  much  money  behind. 

"  Defendant's  attorney  asked  the  witness,  Mrs.  Waters, 
if  she  or  her  husband  used  the  money,  the  proceeds  of  the 
sale  of  cotton.  Plaintiff  objected,  upon  the  ground  that 
she  was  not  a  competent  witness  to  prove  what  use  was 
made  of  the  money  by  her  husband.  The  court  overruled 
the  objection,  and  plaintiff  excepted.  Witness  answered 
that  they  did  not  use  the  money ;  that  she  told  her  hus- 
band the  money  should  be  bonded,  and  he  told  her  it  must 
not  be  bonded,  but  must  be  kept  for  Lang. 

"The  plaintiff's  attorney  objected  to  the  answer — Ist, 
because  she  was  not  competent  to  make  such  proof ;  2d, 
because  Lang  could  not  be  bound  or  prejudiced  by  any 
such  conversation ;  3d,  because  it  was  not  responsive  to 
the  question.  The  court  overruled  the  objection,  and 
plaintiff  excepted.  Plaintiff  moved  to  exclude  the  answer 
from  the  jury,  for  the  same  reason ;  the  motion  was  over- 
ruled, and  plaintiff  excepted.  Witness  testified  that  her 
husband  told  her  he  owed  a  debt  to  Lang,  and  also  in- 
stnieted  her,  if  Lang  desired  it,  to  sell  the  cotton  and  pay 
him. 

"  To  Ciich  several  question  propounded  to  the  witness, 
Mrs.  Waters,  and  to  which  resjKjnses  were  made  as  herein- 
before set  out  as  her  evidence,  the  plaintiff  objected — Ist, 
u|K)n  the  ground  that  she,  being  the  wife  of  defendant, 
was  not  a  competent  witness  for  him  to  prove  the  facts  in- 
quirwl  after ;  2d,  because  said  witness  testified  to  conver- 
sations with,  imd  statements  by,  her  husband,  had  and 
made  when  plaintiff  was  not  present  The  court  ovennled 
each  several  objection,  and  plaintiff  exceptod  to  each  sev- 
eral ruling  of  the  court  overruhng  his  said  objections." 

The  bill  of  exceptions  then  states  that  the  *  defendant 
pi"oix>sed  to  intr<xluoe  Cfeorge  F.  Smith  as  a  witness ;  the 


630  FORTY-SEVENTH  ALABAMA. 

Lang  V.   Waters'  Adm'r, 

plaintiff  objected  on  the  ground  that  he  had  closed  his 
evidence,  but  the  court  overruled  the  objection,  and  per- 
mitted the  witness  to  testify,  and  plaintiff  excepted." 

From  the  bill  of  exceptions  it  appears  that  A.  G.  Waters, 
the  defendant,  was  examined  as  a  witness  in  his  own 
behalf,  testihed,  and  was  cross-examined.  After  this 
two  or  three  other  witnesses  were  examined  in  behalf  of 
the  defense,  and  the  bill  of  exceptions  states,  "A.  G.  "Waters 
was  again  introduced,  plaintiff  objected,  which  objection 
the  court  overruled,  and  permitted  Waters  to  testify,  and 
plaintiff  duly  excepted."  Neither  the  purpose  for  which 
the  witness  was  put  upon  the  stand  a  second  time,  nor  the 
grounds  of  the  objection  to  him,  are  referred  to  in  any 
manner,  except  as  stated  in  the  above  quotation  from  the 
bill  of  exceptions.  It  would  appear,  from  reading  his  tes- 
timony as  set  forth  in  the  bill  of  exceptions,  that  Waters 
was  recalled  to  testify  as  to  what  was  done  with  the  Con- 
federate money,  the  proceeds  of  the  cotton,  and  his  instruc- 
tions as  to  the  disposition  of  it  after  the  refusal  of  Boy  kin 
&  McRae  to  receive  it;  which  were  matters  about  which 
he  did  not  testify  on  his  first  examination. 

Appellee  having  died  during  the  pendency  of  the  aj)peal, 
his  administrator  was  made  a  party  in  his  stead. 

Plaintiff  took  a  bill  of  exceptions  on  the  trial,  and  re- 
served numerous  exceptions  to  the  rulings  of  the  court. 
It  is  only  necessary,  however,  to  notice  such  of  the  excep- 
tions as  were  passed  upon  by  this  court. 

The  rulings  excepted  to,  and  the  action  of  the  court  in 
overruling  the  demurrer,  are  now  assigned  for  eiTor. 

Brooks,  Haralson  &  Hoy,  and  Glover  &  Coleman,  for 
appellee. — I.  The  court  erred  in  overruling  plaintiff's  de- 
murrers to  the  pleas  numbered  2,  3,  and  5. 

The  second  plea  was  bad  for  uncertainty.  "A  plea  of 
set-off  must  describe  the  debt  intended  to  be  set  off,  with 
the  same  certainty  as  in  a  declaratron  for  like  demand." 
1  Chit.  PL  607.  A  declaration  on  a  demand,  describing  it 
as  "  an  unliquidated  demand  for  $15,000,  dated  about  the 
1st  of  March,  1863,  and  due  at   that   date,"  would  have 
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been  a  bad  declaration  even  under  the  liberal  rule  of 
pleatling  establLshed  by  the  Code.  It  would  have  shown 
no  cause  of  action. 

II.  The  third  plea  is  also  bad — 1st,  for  uncertainty ;  2d, 
as  stating  a  legal  conclusion. 

1.  It  shows  no  cause  of  action  which  would  have  sup- 
ported a  declai-ation. — Authority  supra.  If  the  tenn 
"liquidated  demand"  be  considered  equivalent  to  the  term 
"  account  stated,"  it  would  still  have  l>een  necessarj',  in 
order  to  secure  the  certaipty  in  pleading  required  by  law, 
to  set  out  when  and  by  whom  the  demand  was  liquidated, 
(Forms  in  the  Code,  674,)  that  the  opposite  party  may 
have  an  opportunity  to  disprove  the  same.  The  rule  as  to 
a  declaration  is — 

"  That  these  and  all  other  circumstances  essential  in  law 
to  the  action,  must  be  stated  with  such  certainty,  precision 
and  clearness,  that  the  defendant,  knowing  what  he  is 
called  upon  to  answer,  may  be  able  to  plead  a  direct  and 
unequivocal  plea ;  and  that  the  juiy  may  be  enabled  to 
give  a  complete  verdict  upon  the  issue ;  and  that  the  court, 
consistently  with  the  rules  of  law,  may  give  a  certain  and 
distinct  judgment  upon  the  premises." — 1  Chit.  PI.  286. 

And  y>'o  have  seen  that  a  plea  of  set-oft"  must  describe 
the  demand  with  the  same  cei-tainty  as  a  declaration. 
J  Chit.  PI.  007,  207,  268. 

2.  The  third  plea  is  bad  as  stating  a  legal  conclusion  in 
the  use  of  the  U'uu  "liquidated  demand."  The  terms 
"  liquidated  and  unliquidated  demands,"  are  used  in  sec- 
tion 2642  of  the  Code  to.  express  legal  conclusions,  and  the 
plea,  to  be  good,  must  have  stated  the  facts  from  which  to 
draw  the  legal  conclusion  of  a  "  liquidated  demand."  The 
jury  can  not  define  a  "  liquidaied  demand,"  nor  the  court 
determine  the  fact  of  liquidation ;  and  the  plea  should 
have  stated  the  particular  facts  which,  if  true,  would  have 
constituted  a  "  liquidateil  demand."— 1  Chit.  PI.  574;  Gould 
PI.  ch.  3,  §  12 ;  Darriufftm  v.  Walsh  rfr  Emanuel,  26  Ala. 
619. 

The  fifth  plea  is  bad.  It  is  no  answet*  to  a  declaration 
on  a  moneyed  demand,  to  soy  that  defendimt  tendered 
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plaintiff  two  hundred  bales  of  cotton  worth  $15,000.  The 
admission  of  every  fact  stated  in  the  plea  would  in  no  wise 
affect  the  plaintiff's  rights  as  set  forth  in  the  declaration, 
"A  plea  must  be  adapted  to  the  nature  of  the  action,  and 
conformable  to  the  declaration,  and  must  deny,  or  admit 
and  avoid,  the  facts  stated  in  the  declaration." — 1  Chit.  PL 
552,  554,  556. 

A  plea  of  tender  of  cotton  would  only  be  good  in  a  suit 
for  cotton ;  and  a  plea  of  tender  of  nothing  except  money 
is  good  to  an  action  on  a  contract  for  the  payment  of 
money. — 2  Parsons  Contr.  149,  163.  If  the  plaintiff  had 
agreed  to  receive  cotton  in  payment  of  the  note,  such 
agreement  should  have  been  set  out,  and  made  the  basis  of 
the  plea.— 1  Chit.  PI.  267-8,  607. 

The  wife  was  incompetent  to  prove  her  agency.  In  Roh- 
inson  v.  Rohiifison  the  court  j^rmitted  the  trustee  forced  hy 
laiv  upon  the  wife^  to  be  a  witness  for  her  as  to  what  he 
did  with  the  trust  property.  The  defendant  was  not  forced 
to  appoint  his  wife  agent.  Public  policy  forbids  the 
stretching  of  the  rule  further. 

A.  J.  Walker,  and  Reavis  &  Cooke,  contra.— Tlhe  second 
and  third  pleas  are  good.  They  conform  to  the  form  pre- 
scribed. The  second  plea  alleged  the  set-off  of  an  unliqui- 
dated demand,  and  gives  its  amount,  date,  and  the  person 
to  whom  it  was  due.  The  third  special  plea  varies  from  it 
only  in  setting  up  a  liquidated  demand.  It  may  be  con- 
ceded that  these  pleas  would  have  been  bad  at  common 
law,  but  if  conformable  to  the  form  prescribed  in  the  Code 
they  are  good.  Even  indictments  in  the  prescribed  form 
are  good,  although  not  stating  the  constituents  of  the  of- 
fenses charged.  The  forn^  will  be  found  on  pp.  678-9  of 
the  Revised  Code. 

The  overruling  of  the  demurrer  to  the  plea  marked  No. 
5  would  not  have  prejudiced  the  plaintiff.  The  bill  of  ex- 
ceptions, as  will  be  seen  by  reference  to  the  transcript,  sets 
out  all  the  evidence.  The  court  having  all  the  evidence 
before  it,  must  see  that  no  testimony  was  introduced  to 
support  the  plea  of  the  tender  of  cotton.     The  strongest 
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teodency  of  the  evidence  was  to  show  an  offer  to  pay  in 
cotton,  which  was  rejected,  and  met  by  a  counter  proposal 
that  Mrs.  Waters  should  sell  the  cotton  and  pay  the  money 
to  Boykin  and  McRay,  if  the  plaintiff  had  left  for  Texas. 

A  party  can  not  be  injured  by  the  allowance  of  an  im- 
proper plea,  when  no  evidence  is  introduced  to  support  it. 
An  injury  results  from  an  improper  plea,  only  when  a  re- 
coveiy  is  had  or  may  have  been  had  under  it.  If  no  evi- 
dence is  introduced  in  reference  to  it,  it  is  practically  aban> 
doned,  and  should  be  treated  as  abandoned.  In  fact,  the 
evidence  conduced  to  show  a  payment. 

Mrs.  Waters  was  a  competent  witness  for  her  husband. 
The  objection  of  interest  is  swept  away,  and  now  the  com- 
petency of  the  wife  to  testify  for  her  husband  is  the  clear 
result  of  the  reasoning  and  authorities  of  this  court  in 
Rchiaon  v.  Bobison,  (44  Ala.  R.  227.)  A  wife  may  be  the 
agent  of  her  husband,  and  there  is  a  necessity  that  she 
should  be  a  witness  in  matters  of  agency  and  trust — 
1  Greenleaf  on  Ev.  page  383,  §  334,  note  3;  State  v.  Neal, 
6  Ala.  685. 

The  conversation  between  Mrs.  Waters  and  her  husband, 
in  which  the  latter  informed  the  former  of  his  debt  to  the 
plaintiff  and  instructed  her  to  sell  the  cotton  and  pay  it, 
was  a  fact  in  the  case  establishing  the  agency,  and  was 
therefore  admissible. 

TNTiile  a  tender  could  not  legally  be  made  in  Confederate 
money  without  the  plaintiff's  authority,  it  could  be  made 
with  such  authority.  The  question,  whether  ther^^as 
such  authority,  was  a  proper  one  for  the  determination  of 
the  jury.  The  evidence  of  such  tender  was,  therefore,  ad- 
missible. 

PETERS,  J. — The  action  of  the  court  below  upon  the 
demurrers  will  be  first  considered.  The  pleadings  in  this 
State  are  regulated  by  statute.  Pleas  with  us  can  hardly 
be  said  to  have  any  technical  names  or  technical  forms,  as 
at  common  law.  A  succinct  statement  of  the  facts  reUed 
on  in  bar  or  abatement  of  the  suit  is  sufficient,  if  the  facte 
41 
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are  so  stated  that  a  material  issup  can  be  taken  thereon. 
This  is  th6  rule  that  must  govern  in  their  construction. — 
Rev.  Code,  §§  2629,  2638.  In  this  case  there  is  no  contro- 
versy about  the  first  plea.  It  is  only  the  second,  thu-d,  and 
fourth  pleas  that  are  objected  to  by  the  demurrers.  The 
statement  of  facts  made  in  the  second  and  thu'd  pleas  are 
set  up  by  way  of  set-off.  These  will  be  considered  by 
themselves.  They  are  substantially  in  the  form  prescribed 
by  the  statute,  and  use  the  language  given  for  such  pleas 
in  the  schedule  of  forms  appended  to  the  Code.  In  such 
a  case,  a  statement  of  facts  that  would  support  an  action 
of  debt  or  assumpsit  would  be  enough  to  make  such  pleas 
good.  We  think  the  facts  in  these  pleas  are  sufficient  for 
this  purpose.  In  the  first,  the  allegation  is,  that  the  plain- 
tiff', at  the  commencement  of  the  suit,  was  indebted  to  the 
defendant  in  the  sum  of  six  thousand  dollars,  due  March  1, 
1863,  "by  an  unliquidated  demand"  of  that  date,  and  the 
defendant  insists  upon  this  debt  as  an  offset.  The  other 
plea  in  this  series  is  almost  in  the  same  words,  except  it  is 
stated  that  the  set-off  is  founded  on  a  "liquidated  demand" 
for  fifteen  thousand  dollars,  which  is  also  insisted  on  as  a 
set-off  to  the  plaintiff's  debt.  Such  pleas  are  very  clearly 
within  the  purpose  and  the  language  of  the  statute,  and 
according  to  the  form  of  pleas  prescribed  in  the  Code. 
This  is  enough.— Rev.  Code,  §  2642 ;  ih.  p.  673,  Form  .S'e^ 
off.  The  demurrers  to  these  pleas  were  properly  over- 
ruled. If,  under  such  pleas,  the  defendant  should  offer 
proof  of  an  unliquidated  demand  sounding  in  damages 
merely,  it  should  be  rejected ;  because  siich  demands  are 
not  the  subject  of  set-off  under  our  statute.  And  there  is 
no  set-off  at  common  law. — Revised  Code,  §  2642 ;  White 
et  al.  V.  The  Governor,  use,  &c.,  18  Ala.  767. 

The  fourth  plea,  which  is  numbered ^ve  in  the  record,  is 
defective.  It  does  not  show  any  indebtedness  on  the  part 
of  the  plaintiff  to  the  defendant,  or  any  agreement  by  the 
plaintiff  with  the  defendant  to  receive  the  two  hundred 
bales  of  cotton  in  discharge  or  satisfaction  of  the  debt  sued 
for.  This  is  necessary.  A  suit  at  law  for  the  payment  of 
a  certain  sum  of  money  on  a  contract,  is,  in  effect,  a  suit 
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for  a  specific  performance. — Robinson  v.  Bland,  2  Burr.  pp. 
1077,  1086;  Budler  v.  Price,  1  H.  Bl.  547.  The  answer  to 
such  an  action  should  show  performance,  or  that  the  con- 
tract was  such  that  the  defendant  was  not  bound  to  perform 
it,  or  had  been  excused  or  discharged  by  the  plaintiff's 
agreement,  or  by  operation  of  law.  Therefore,  the  plaintiff 
could  not  be  required  to  receive  the  cotton  on  a  contract  to 
pay  money,  unless  he  had  in  some  way  bound  himself  to 
do  so,  or  unless  the  law  so  compelled  him ;  and  the  facts 
stated  in  the  plea  should  show  this. — Rev.  Code,  §§  2648, 
2649.  A  note  payable  in  dollars  can  only  be  discharged  by 
a  payment  or  tender  of  legal  tender  funds.  And  baled 
cotton  is  not  such  funds. — Const.  U.  S.,  art.  1,  §  10,  cl.  1 ; 
Paschall's  Const.  U..  S.  p.  163 ;  Legal  Tender  Case.%  11  Wal- 
lace, 682.  To  the  defects  of  this  plea,  one  of  the  demur- 
rers is  especially  directed.  The  court  therefore  erred  in 
overruhng  it.  It  is,  however,  contended  by  the  learned 
counsel  for  the  appellee,  that  this  was  error  without  injury. 
It  does  not  so  present  itself  to  us.  For  aught  that  other- 
wise appears,  or  can  be  legitimately  inferred  from  what  is 
exhibited  in  the  record,  it  may  have  been  upon  this  plea 
that  the  jury  founded  their  verdict  A  general  finding,  on 
all  the  pleas,  supports  such  a  presumption  upon  the  evi- 
dence in  this  case. 

There  are  one  or  two  other  objections  made  to  the  ruling 
of  the  court  below,  which  need  to  be  settled  in  order  to 
free  the  case  fi'om  their  embarra-ssment  in  the  future.  One 
of  them  was  the  objection  to  filing  additional  pleas  after 
issue  joined  on  the  first  plea.  There  was  no  error  in  this. 
The  defendant  is  authorized,  by  leave  of  the  court,  to  file 
as  many  several  pleas  as  he  may  be  advised  are  necessary 
for  his  defense.  If  the  court  permits  the  pleas  to  be  filed, 
this  is  sufiicient  leave  to  bring  its  action  within  the  statute. 
Rev.  Code,  §  2639;  Shep.  Dig.  p.  727,  §§  305,  306.  The 
court  has  also  clearly  the  power  to  enlarge  the  time  of  the 
pleading.  Tliis  is  a  matter  of  discretion,  and  it  should  not 
be  refused,  when  it  tends  to  the  administration  of  right 
and  justice.— Rev.  Code,  §§  2662,  2663 ;  Const  Ala.  art  1, 
§  15.    And  in  the  exercise  of  this  discretion,  the  court  be- 
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low  must  be  the  judge  whether  it  is  properly  or  improperly 
administered.  It  is  not  a  subject  of  error  and  revision 
here. — Bohe  v.  Frowner,  18  Ala.  89;  Newman  v.  Pryor, 
18  Ala.  186.  The  allowance,  then,  of  the  additional  pleas 
was  not  erroneous.  , 

The  recalling  the  witness  who  had  been  examined,  under 
the  facts  in  this  case,  and  his  re-examination,  was  also  mat- 
ter of  discretion  in  the  court  below.  So  was  the  admission 
of  additional  evidence  by  the  defendant  after  he  had  closed 
the  examination  of  his  witnesses.  There  is  no  peremptory 
statute  upon  this  branch  of  practice  which  forbids  the  court 
so  to  act.  It  is  a  discretionary  power,  and  it  is  not  to  be 
presumed  that  it  will  be  used  otherwise  than  in  furtherance 
of  right  and  justice ;  and  this  is  the  end  of  all  law.  Ipsce 
leges  capiunt  utjure  regantur. — 3  Chitt.  Gen.  Pr.  pp.  901-2, 
marg. ;  Coke's  Litt.  174,  b. 

The  wife  may  lawfully  become  the  agent  or  attorney  of 
the  husband,  and  her  acts  will  bind  him,  when  she  acts  as 
such  within  the  compass  of  her  authority. — Story's  Agency, 
§  7,  and  cases  cited;  Lyon  &  Go.  v.  Kent,  Payne  dt  Co., 
45  Ala. 

The  wife  is  also  a  competent  witness  for  the  husband  in 
all  "  suits  and  proceedings  before  any  court  or  officer,  other 
than  criminal  cases,"  except  in  certain  instances,  in  suits  or 
proceedings  by  or  against  executors  or  administrators. — 
Kevised  Code,  §  2704;  Rohison  v.  Robison,  44  Ala.  R.  227. 
There  was  no  error,  then,  in  permittirg  the  wife  to  testify 
as  a  witness  for  the  husband  in  this  case  in  the  trial  in  the 
court  below.  It  hardly  needs  remark,  that  the  wife's  con- 
versations with  the  husband  are  incompetent,  unless  they 
are  a  part  of  the  res  gestae.  What  she  told  him  to  do  with 
the  cotton  or  the  Confederate  money  was  not  of  that  char- 
acter. Such  declarations  were  improperly  admitted. — 
Thompson  v.  Bowie,  4  Wall.  463 ;  1  Greenl.  Ev.  §§  108, 109, 
et  seq. 

There  can  be  no  doubt,  under  the  law  as  settled  by  this 
court  before  the  statute  of  February  14th,  1867,  an  agent 
was  competent  to  prove  his  own  authority. —  Gayle  v.  Bishop, 
14  Ala.  552,  554.     But  since  the  statute,  any  reasons  which 
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might  then  have  existed  against  it  are  cei*tainly  removed. 
Interest  does  not  now  disqualify  a  witness  in  any  way.  In 
civil  cases  all  are  competent,  unless  executors  or  adminis- 
trators are  parties,  under  certain  circumstances. — Revised 
Code,  §  2704.  The  wife,  then,  was  a  competent  witness  to 
prove  her  agency,  in  a  suit  where  her  husband  was  a  party. 

We  purjK)sely  omit  any  notice  of  the  chaises  given  or 
refused  by  tlie  court,  because  the  case  will  have  to  be  sent 
back  for  a  new  trial,  and  the  charges  can  not  be  discussed 
without  the  expression  of  some  opinion  on  the  evidence, 
which  might  be  misconstrued  or  improperly  used  on  a  new 
trial. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 


HINES  V8.  CHANCEY. 

[ejectmknt.] 


1.  Deed,  certified  transcript  of  undet  $ectiona  1548-49  of  Reviaed  Code; 
when  only  can  he  received  in  evidence. — The  duly  certified  transcript  of 
A  deed,  acknowledged  or  proved,  aubstantially  in  the  form  gireu  in  the 
SeTised  Code,  sections  )&48-49.can  only  be  received  as  evidence  of  the 
execation  and  contents  of  the  original  deed,  after  the  original  is  shown 
to  be  lost  or  deHtroyed,  or  that  the  party  offering  it  has  not  the  ens- 
tody  or  control  of  it. 

8.  Deed;  tckat  proof  doea  not  Bufflcientljf  $ko%clo$a of. — The  loss  or  destmo- 
tion  of  a  deed,  left  in  the  office  of  the  jndge  of  probate  for  registration 
by  the  grantor,  without  paying  the  fees  of  registration,  is  not  snffl- 
riently  proved,  by  showing  it  can  not  be  found  iu  said  office,  where  the 
said  judge  of  probate  is  shown  to  have  been  succeeded  by  another,  who 
on  turning  over  to  his  successor  the  books  and  records  of  his  office, 
took  away  the  deeds  recorded  by  him  for  the  purpose  of  collecting  his 
fees,  there  being  no  proof  that  it  can  not  be  found  in  the  hands  of  the 
said  outgoing  judge  of  probate. 

3.  Deed,  probate  of;  what  inaufficient.— The  probate  of  a  deed  does  not 
substantially  comply  with  the  form  given  in  the  Revised  Code,  when  it 
omits  to  certify  the  subscribing  witness  was  known  to  the  officer  be* 
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fore  whom  the  proof  was  made  ;  or,  that  fails  to  show  that  the  grantor 
vohintarily  executed  the  deed,  in  the  presence  of  said  witness  and  of 
the  other  subscribing  witness,  on  the  day  the  same  bears  date  ;  or,  that 
tails  to  state  that  said  witness  attested  the  same,  in  the  presence  of  the 
grantor  and  of  the  other  witness,  and  that  such  other  witness  subscribed 
his  name  as  a  witness  in  his  presence. 
4.  Plaintiff  in  eject7nent ;  what  must  prove  as  to  possession  and  claim  of  Ms 
vendor,  before  entitled  to  recovery. — A  plaintifi'  who  makes  title  under  a 
deed  from  a  third  person  can  not  recover,  even  as  against  a  party  in 
possession  without  claim  of  title,  unless  it  be  shown  that  his  gn\ntor 
was  in  possession,  claiming  title  to  the  premises  at  the  time  the  deed 
was  made. 

Appeal  from  Circuit  Court  of  Coffee. 
Tried  before  Hon.  J.  McCaleb  "Wiley. 

This  was  an  action  in  the  nature  of  ejectment  under  the 
Code,  brought  by  Lucre tiaD.  Chancey  against  Wm.  Hines, 
to  recover  certain  lands  mentioned  in  the  complaint.  De- 
fendant pleaded  not  guilty,  and  went  to  trial  on  that  plea. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and  judg- 
ment was  rendered  accordingly. 

The  bill  of  exceptions  recites,  that  plaintiff  was  intro- 
duced as  a  witness  in  her  own  behalf,  and  testified  that 
"Wilkerson  Ezell,  some  time  in  the  year  1859,  made  to 
witness  a  deed  of  conveyance  to  the  lands  described  in 
plaintiff's  complaint ;  and  that  (she)  witness  had  left  said 
deed  in  the  office  of  the  judge  of  probate  of  Coffee  county 
to  be  recorded,  in  the  year  1859,  and  that  she  had  never 
seen  said  deed  since ;  and  that  her  name  was  Lucretia  D. 
Chancey.  The  plaintiff  further  introduced  B.  M.  Weekes 
as  a  witness,  who  testified,  that  he  was  now  the  probate 
judge  of  Coffee  county,  and  that  he  had  made  diligent 
search  for  such  a  deed  among  the  papers  on  file  in  his 
office,  and  that  the  deed  could  not  be  found.  The  said 
witness  further  testified,  that  B.  W.  Starke  was  his  prede- 
cessor in  said  probate  office,  and  that  when  Judge  Starke 
left  the  probate  office,  and  turned  over  to  witness  the  books 
and  records  of  said  office,  that  the  said  Starke  took  out  all 
the  deeds  that  had  been  recorded  in  his  office  for  the  pur- 
pose of  collecting  his  fees,  and  that  witness  had  never  seen 
the  deeds  since. 
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"  B.  W.  Starke  then  testified,  that  he  was  elected  jndge 
of  probate,  and  took  charge  of  the  records  of  the  probate 
court  of  Coffee  county  in  the  year  18G2 ;  tliat  P.  D.  Cos- 
tello  was  his  predecessor,  and  was  probate  judge  of  Coffee 
county  during  the  years  1858, 1859,  18G0,  and  1861 ;  that 
when  the  said  Costello  turned  o\<er  to  witness  the  books 
and  records  of  said  office,  that  the  said  Costello  took  out 
aU  the  deeds  that  had  been  recorded  in  said  probate  office, 
for  the  purpose  of  coUecting  his  fees ;  that  he  (witness)  had 
seen  some  of  the  deeds  in  the  hands  of  Mr.  Moody,  as 
agent  of  Judge  Costello,  while  Mr.  Moody  was  acting  as 
witness'  clerk  in  said  office,  and  that  witness  had  never  seen 
any  of  said  deeds  since.  He  does  not  know  where  they  are. 
The  witness  further  testified,  that  he  had  no  recollection  of 
ever  seeing  the  particular  deed  spoken  of.  The  plaintiff" 
then  offered  to  read  to  the  jury,  as  evidence,  the  following 
transcript  of  a  deed  from  Wilkerson  Ezell  to  plaintiff  for 
the  land  sued  for,  from  the  records  of  the  probate  court  of 
Coffee  county." 

The  deed  [as  set  forth  in  said  transcript]  was  attested  by 
two  witnesses,  G.  B.  Clark  and  Jeremiah  Sutherlin,  but  the 
name  of  the  grantee,  as  therein  written,  was  S.  D.  Chancey. 

The  form  of  probate  of  the  conveyance  was  as  follows : 

"  The  State  of  Alabama, )  I  certify  that  on  this  day 
Coffee  county.  )  personally  appeared  before  me 

G.  B.  Clark,  and  after  being  duly  sworn  says,  that  after  be- 
ing informed  of  the  within  contents  of  the  witliin  convey- 
ance, that  "Wilkerson  Ezell,  for  liimself,  and  F.  F.  Ezell, 
whose  signature  appears  to  the  same,  assigned  it  voluntarily 
on  the  day  the  same  bears  date,  as  did  himself  and  Jere- 
miah Sutherlin  as  witnesses. 

"  April  3d,  1860.  Wm.  F.  Beard,  J.  P." 

It  was  also  marked — 

"Received  for  record  April  3d,  and  recorded  April  12th, 
1860.  P.  D.  Costello,  Register." 

. "  The  defendant  objected  to  said  transoript  being  read  to 
the  jury  as  evidence — 1st,  because  said  transcript  purports 
to  be  made  to  S.  D.  Chancey,  and  not  to  L.  D.  Chancey ; 
2d,  because  the  deed  had  never  been  probated,  ackuow* 
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ledged,  and  proven,  as  required  by  law;  3d,  that  there  was 
no  proof  that  the  transcript  offered  in  evidence  was  a  copy 
of  the  deed  spoken  of  by  plaintiff ;  4th,  that  there  was  no 
proof  of  the  execution  of  this  deed,  of  which  the  transcript 
purported  to  be  a  copy ;  and,  5th,  that  there  was  no  proof 
of  the  loss  or  destraction  of  the  original  deed.  The  court 
overruled  defendant's  objections,  and  allowed  the  plaintiff 
to  read  said  transcript  to  the  jury  as  evidence,  and  the  de- 
fendant excepted. 

"The  defendant  then  introduced  as  a  witness  B.  M. 
Weekes,  .who  testified,  that  he  (witness)  was  judge  of  the 
probate  court  of  Coffee  county,  and  was  the  custodian  of 
the  records  of  said  court,  and  who  brought  the  original 
records  into  court,  and  after  an  inspection  of  said  records 
in  open  court,  testified  that  the  records  showed  that  the 
original  deed  which  had  been  put  upon  record  was  made  to 
S.  D.  Chancey,  and  not  to  L.  D.  Chancey." 

"The  defendant  then  introduced  G.  B.  Clark,  who,  ac- 
cording to  the  said  transcript,  was  one  of  the  subscribing 
witnesses  to  said  deed,  who  testified  that  he  had  no  recol- 
lection of  ever  signing  said  deed  as  a  witness ;  that  he  never 
heard  any  contract  between  the  plaintiff  and  Wilkerson 
Ezell  about  the  sale  of  any  land ;  and  that  if  witness  ever 
signed  the  original  deed,  it  was  brought  to  him  some  time 
and  he  signed  it  without  knowing  what  it  was ;  that  witness 
had  no  recollection  or  knowledge  of  ever  proving  said  deed 
before  Wm.  F.  Beard." 

"The  defendant  then  moved  the  court  to  exclude  said 
transcript  from  the  consideration  of  the  jury ;  but  the  court 
overruled  defendant's  motion,  and  the  defendant  duly  ex- 
cepted." 

The  bill  of  exceptions  does  not  state  that  it  contains  all 
the  evidence. 

The  action  of  the  court  to  which  defendant  excepted  is 
now  assigned  as  error. 

"W.  D.  RoBEBTS,  for  appellant. — Section  1544  of  the  Re- 
vised Code  is  the  only  authority  for  introducing  the  trans- 
cript of  a  conveyance  of  property,  when  properly  recorded, 
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as  evidence  when  the  original  conveyanc3e  is  lost  or  de- 
stroyed. Section  1550  of  the  Revised  Code  requires  the 
proof  or  acknowledgment  to  comply  substantially  with  the 
forms  in  sections  1548  and  1549  of  the  Re^'i8ed  Code.  The 
proof  of  the  execution  of  the  conveyance  is  not  a  substan- 
tial compliance  with  the  form  in  Action  1549  of  the  Re- 
vised Code.  There  was  no  proof  of  the  loss  or  destruction 
of  the  original  deed,  and  the  objections  of  the  appellant  to 
the  introduction  of  the  transcript  as  evidence  should  have 
been  sustained  by  the  court  below. 

W.  C.  Gates,  contra. — A  bill  of  exceptions  is  always  con- 
strued most  strongly  against  the  party  excepting. — Andreas 
V.  Broughton,  21  AJa.  200 ;  GtUesjnes  AdrrCr  v.  Burleson, 
28  Ala.  552. 

The  pariy  excepting  must  set  out  in  his  bill  so  much  of 
the  evidence  as  will  show  affirmatively  that  the  court  erred 
to  his  prejudice  in  the  rulings  complained  of. — Brazier  d' 
Co.  V.  Burt,  18  Ala.  201;  Soxdhron  v.  0' Riley, '^l  Ala.  228; 
Ltiois  V.  Pautt,  42  Ala.  136 ;  ThomoMm  v.  Grace.,  42  Ala.  431. 

In  the  case  at  bar  the  bill  of  exceptions  fails  to  sliow 
that  all  the  evidence  on  the  trial  is  set  out  in  it. — Owens  v. 
Calloimif,  42  Ala.  301 ;  May  v.  Lewis,  41  Ala.  315 ;  Kirksey 
V.  Hardaway,  41  Ala.  330 ;  Bridges  v.  Crihhs,  41  Ala.  367. 

PECK,  C.  J.— The  transcript  of  the  deed  from  Ezell  to 
the  appellee,  the  plaintiff  below,  was  improperly  admitted 
in  evidence. 

1.  The  loss  or  destruction  of  the  original  was  not  suffi- 
ciently proved.  The  plaintiff  was  examined  as  a  witness 
on  her  own  belialf,  and  stated  that  she  left  the  original 
deed  in  the  office  of  the  probate  judge  of  the  county  for 
registration  in  1859,  and  had  never  seen  it  since. 

The  probate  judge  then  in  office  had  been  succeeded  by 
another,  and  it  was  shown  that  when  he  turned  over  the 
books  and  records  of  the  office  to  his  successor,  he  took 
away  \^nth  him  the  deeds  that  he  had  recorded,  for  the  pur- 
pose of  collecting  liis  foes.  As  it  did  not  appeal*  the  plain- 
tiff" had  paid  for  recording  her  deed,  the  presumption  is,  it 
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was  taken  away  by  the  outgoing  judge  with  the  other  deeds, 
that  he  might  collect  his  fees.  The  probabUity,  therefore, 
is,  the  deed  is  still  in  his  hands,  and  may  be  had  by  the 
use  of  the  proper  means. 

2.  The  certificate  of  the  probate  of  the  said  deed  on  the 
transcript  does  not  show  that  the  same  was  proved,  sub- 
stantially in  the  form  given  in  the  Revised  Code. — §  1549. 
1.  It  does  not  state  the  name  and  style  of  the  officer  by 
whom  the  proof  of  the  said  deed  was  taken.  2.  It  does 
not  show  that  the  subscribing  witness,  by  whom  the  proof 
was  made,  was  known  to  the  said  officer.  3.  It  is  not  stated 
that  the  grantor  executed  the  deed  in  the  presence  of  said 
witness,  and  in  the  presence  of  the  other  subscribing  wit- 
ness. 4.  Or  that  said  witness  attested  the  same,  in  the 
presence  of  the  grantor  and  of  the  other  witness,  and  that 
such  other  witness  subscribed  his  name  as  a  witness  in  his 
presence. 

The  form  of  probate  given  in  the  Code  is  intended,  as 
far  as  possible,  to  protect  parties  from  deception  and  im- 
position, against  whom  the  transcript  of  a  deed  is  offered 
as  evidence,  in  place  of  the  original,  without  proof  of  exe- 
cution, in  open  court. 

If  the  officer  fails  to  certify  that  the  witness  by  whom  the 
proof  of  execution  is  made  is  known  to  him,  what  security 
is  there  that  the  deed  itself  may  not  be  a  forgery,  a  mere 
simulated  paper ;  or,  if  not  a  forgery,  that  the  witness  by 
whom  it  was  proved  did  not  personate  the  real  subscribing 
witness?  This,  perhaps,  is  the  most  essential  requisite  of 
the  form  given,  but  they  are  all  important  to  pi'otect  suitors 
and  prevent  injustice. 

The  judgment  must  be  reversed,  and  the  cause  remanded 
for  another  trial.  In  the  mean  while,  the  plaintiff,  by  the 
proper  dihgence,  may  be  able  to  recover  the  original  deed, 
or  to  show  its  loss  or  destruction,  and  thereby  lay  the  foun- 
dation for  secondary  evidence. 

Again :  The  transcript,  on  the  proof  made,  without  more, 
was  irrelevant  to  show  title  in  the  plaintiff.  It  should  have 
been  proved  that  the  plaintiff's  vendor,  Ezell,  at  the  time 
the  alleged  deed  was  made,  was  in  possession  of  the  land 
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conveyed  by  it,  claiming  the  same  or  exercising  acts  of  own- 
ership over  it.  Without  this,  no  recovery  could  be  had, 
even  as  against  a  party  in  possession,  without  any  claim  of 
title,  without  any  paper  title. — McCcdl  v.  Pryor,  17  Ala. 
533;  Cox  v.  Davis,  17  Ala.  714. 

We  lay  no  stress  on  the  discrepancy  in  the  initial  letter  of 
the  plaintiff 's  christian  name,  and  of  the  christian  name  of 
the  grantee,  as  it  appears  in  the  transcript.  The  L  was  no 
doubt  mistaken  for  an  S  by  the  register  in  recording  the 
deed,  and  should  be  treated  as  a  mere  clerical  misprision. 

If  the  original  deed  proves  to  be  lost,  the  transcript,  not- 
withstanding the  defective  character  of  the  certificate  of 
probate,  although  not  competent  to  prove  the  execution  of 
the  original,  that  being  otherwise  proved,  may  be  admissi- 
ble to  show  its  contents. 

Let  the  judgment  be  reversed,  and  the  cause  remanded 
for  further  proceedings,  at  the  cost  of  the  appellee. 

[Note  bt.Repobteb.]— The  opinion  in  this  case  was  delivered  at  the 
Jnne  term,  1871,  but  was  left  ont  of  the  46th  volume  of  Beports,  ou  ac- 
count of  a  want  of  space. 


FOSTER  vs.  THE  STATE. 

[im>ICTlfXllT   rOB    BE8I8TIKO   OmCXB,    AC.] 

1.  Evidence,  what  in  a  charge  on  effect  of;  vkem  erroneout. — A  charge  of 
the  court,  in  a  criminal  case,  that  "if  the  jnry  believe  the  evidence, 
they  are  bound  to  find  the  defendant  guilty."  is  a  charge  upon  the  ef- 
fect of  the  evidence.  If  the  court  gives  such  a  charge  without  being 
required  to  do  so  by  one  of  the  parties,  it  is  sach  an  error  as  will  cause 
a  reversal  of  the  judgment. 

Appeal  from  Circuit  Court  of  Pickens. 
Tried  before  the  Hon.  Luther  R.  Smith. 
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The  indictment  in  this  case  was  framed  under  section 
3580  of  the  Kevised  Code,  for  resisting  officer  in  execution 
of  process.  The  second  count,  under  which  the  conviction 
was  had,  charged  that  "  Joseph  S.  Foster  did,  knowingly 
and  willfully,  resist  an  officer  in  attempting  to  execute  a 
legal  process  against  Monroe  Clark,  charged  with  burglary," 
against  the  peace,  &c. 

Defendant  having  pleaded  not  guilty  and  gone  to  trial 
on  that  plea,  the  State  introduced  one  E.  G.  Parker,  who 
was  permitted,  against  objection  of  defendant,  to  testify 
that  he  (witness)  was  elected  justice  of  the  peace  in  the 
year  1864  for  Pickens  county,  and  then  duly  qualified  and 
commissioned  and  gave  bond,  and  under  such  election  and 
qualification  has  been  acting  as  justice  of  the  peace  up  to 
the  present  time.  Parker  further  testified  that  he  acted  as 
justice  of  the  peace  from  1864  up  to  the  present  time,  with- 
out any  other  election,  or  appointment,  or  authority,  than 
that  conferred  by  his  election  and  qualification  thereunder 
in  1864;  that  on.  the  5th  of  February,  1870,  witness,  as 
such  justice  of  the  peace,  issued  a  warrant  for  Monroe 
Clark,  charged  with  burglary ;  that  after  hearing  the  evi- 
dence on  preUminary  investigation,  witness  decided  to  bind 
over  said  Clark,  and  in  default  of  bail  issued  a  mittimus 
requiring  the  jailor  to  imprison  said  Clark,  and  turned  over 
this  mittimus  and  the  prisoner  to  one  C.  McCartney,  as 
deputy  sheriff,  to  execute.  The  witness  further  testified, 
that  at  the  time  of  handing  the  warrant  to  McCartney,  wit- 
ness ordered  him  verbally  to  arrest  said  Monroe  Clark. 

The  sheriff  testified,  that  "  he  had  never  appointed  Mc- 
Cartney as  a  deputy  sheriff  in  any  way  pointed  out  by  law, 
and  had  not  especially  deputised  him  to  execute  process  in 
this  case,  but  had  given  him  verbal  authority  to  execute 
process  as  a  deputy  sheriff." 

"  The  State  then  proved,  that  within  twelve  months  before 
the  finding  of  the  indictment,  and  in  Pickens  county,  the 
defendant  resisted  McCartney  with  a  double  barrel  shot 
gun,  and  prevented  McCartney  from  imprisoning  said  Clark 
under  the  mittimus.'''' 

This  being  all  the  evidence,  the  court  charged  the  jury, 
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that  if  they  believed  the  evidence,  they  were  bound  to  fin^ 
defendant  guilty  under  the  second  count  of  the  indictment. 
To  this  charge  defendant  excepted. 

Terry  <fe  Willet,  and  M.  L.  Stansel,  for  appellant. — 1. 
McCartney,  the  person  resisted  in  the  execution  of  tlie  pro- 
cess, was  not  a  deputy  sheriff,  for  the  reason  that  he  had 
never  been  appointed  or  qualified  as  such. — Revised  Code, 
§  155.  And  he  was  not  an  officer. — Kavannmjh  v.  The 
State,  41  Ala.  399.  Hence,  there  can  be  no  con^^ction  in 
any  possible  phase  of  this  case,  under  either  count  of  the 
indictment 

2.  The  charge  given  is  not  shovMi  to  have  been  requested 
by  either  of  the  parties,  and  is  a  charge  upon  the  effect  of 
the  evidence,  and  erroneous. — Edgar  v.  State,  43  Ala.  313. 

3.  McCartney,  under  the  evidence,  was  neither  an  officer 
dejure  or  de  facto.  The  decision  in  Heath's  Case,  therefore, 
does  not  apply. 

Attorney-General,  and  J.  A.  Billups,  contra. — The  offi- 
cial acts  of  an  officer  de  farto  are  valid,  so  far  as  the  rights 
of  tlie  public  or  of  third  parties  are  concerned,  and  can  not 
be  called  in  question  in  a  proceeding  to  which  he  is  not  a 
party. — Heath  v.  State,  36  Ala.  R.  Foster  wm  a  stranger 
to  this  proceeding,  and  therefore  will  not  be  permitted  to 
question  the  validity  of  the  acts  of  McCartney  as  deputy 
sheriff,  nor  of  Parker  as  justice.  Neither  the  title  of  an 
officer,  nor  the  validity  of  his  acts  as  such,  can  he  indirectly 
called  in  question  in  a  proceeding  in  which  he  is  not  a 
pai'ty. 

"  This  doctrine  dates  as  far  back  as  the  Year  Books,  and 
it  stands  confirmed,  without  any  quahfication  or  exception, 
both  in  England  and  in  the  United  States. — Heathv.  State, 
36  Ala.,  and  authorities  there  cited.  ^ . 

PECK,  C.  J. — The  judgment  in  this  case  must  be  re- 
versed. The  charge  of  the  court  was  a  clear  invasion  of 
the  province  of  the  jury.    It  was  a  chaige  upon  the  effect 
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of  the  testimony,  and  was  given  without  being  required  by 
either  of  the  parties. — Revised  Code,  §  2678. 

The  evidence,  if  believed,  did  not  prove  that  McCartney 
was  a  deputy  sheriff,  or  other  legal  officer. 

The  sheriff  testified  that  he  had  never  appointed  him  a 
deputy  sheriff  in  any  way  pointed  out  by  law.  Had  not 
specially  deputed  him  as  deputy  sheriff,  to  execute  the  pa- 
pers in  this  case,  but  had  verbally  authorized  him  to  exe- 
cute process  as  deputy  sheriff.  This  did  not  make  him  a 
deputy  sheriff. — Code,  §  155. 

The  witness  Parker,  by  whom  the  process  was  issued, 
testified  he  had  verbally  ordered  the  said  McCartney  to 
arrest  the  prisoner  named  in  the  writs  set  out  in  the  bill  of 
exceptions.  This  did  not  make  him  a  deputy  sheriff'  or  a 
constable,  nor  authorize  him  to  perform  the  duties  of  a 
constable. — Revised  Code,  §  852.  There  was  no  evidence 
of  a  vacancy  in  the  office  of  constable,  or  that  the  constable 
of  the  precinct  or  beat  was  interested,  or  otherwise  pre- 
vented from  executing  the  process. 

The  evidence,  if  believed  by  the  jury,  was  by  no  means 
sufficient  to  justify  the  charge  of  the  court,  "that  if  they 
believed  the  evidence,  they  were  bound  to  find  the  defend- 
ant guilty,  under  the  second  count  in  the  indictment." 

Let  the  judgment  be  reversed,  and  the  cause  remanded 
for  another  trial. 

[Note. — The  opinion  in  this  case  was  delivered  at  the  June  term,  1871.] 
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THEDFORD  vs.  McCLINTOCK. 

[actioiton  pbomissobt  mote.] 

1.  ProfHisBory  note  ;  what  conaideration  does  not  defeat  collection. ■^-It  is  no 
defeiiHe  to  a  Niiit  upou  a  promiRHory  note,  that  the  conAideration  was 
a  borne  purchased  from  the  plaiutiff  for  the  military  service  of  the 
Confederate  Stated,  within  the  knowledge  of  the  plaintiff,  and  that  the 
horse  was  so  used. 

3.  Secut — If  an  intention  or  purpose  of  the  plaintiff  to  have  the  horse  so 
used  be  shown. 

3  Same  ;  what  evidence  admitiible  to  ahme  purpoae  of  contract. — Upon  the 
trial  of  snob  an  issue,  any  evidence  is  admissible  to  show  the  purpose 
of  the  parties  in  making  the  contract. 

Appeal  from  the  Circuit  Court  of  Clay. 
Tried  before  Hon.  Charles  Pelham. 

Appellant,  Thedford,  sued  the  appellee,  McClintock,  upon 
a  promissory  note  made  on  2oth  day  of  November,  1865. 

Defendant,  among  other  pleas,  pleaded  the  following : 

"3d.  That  the  plaintiff's  cause  of  action  is  founded  on 
tlie  sale  of  a  horse  by  plaintiff  to  defendant  for  the  purpose 
of  using  said  horse  in  the  Confederate  ser^nce,  of  the  late 
Confederate  States,  and  was  actually  used  for  said  purjx)8e 
in  said  sendee,"  &c. 

"  4th.  That  the  note  mentioned  in  plaintiff's  complaint 
was  given  in  renewal  of  a  note  made  by  defendant  to  plain- 
tiff, in  Randolph  county,  Alabama,  in  the  year  1863,  for  a 
horse  to  be  used  by  the  defendant  in  the  militar}'  service 
of  the  late  Confederate  States,  which  were  at  that  time  en- 
gaged iu  rebellion  and  waging  war  against  the  United 
States ;  and  said  horse  was  actually  used  in  said  unlawful 
service,  and  died  therein ;  and  said  plaintiff  well  knew  be- 
fore and  at  the  time  of  said  sale  of  said  horse  that  said 
horse  was  purchased  for  the  j)uqx)se  of  being  used  in  the 
aforesaid  military  service  of  the  Confederate  States,  which 
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were  then  in  rebellion  and  waging  war  against  the  United 
States,"  &c. 

The  5th  plea  was  the  same  in  substance  with  the  4th, 
except  that  it  alleged  that  the  horse  "  was  sold  to  defend- 
ant for  the  purpose  and  with  the  intention  on  the  part  of 
plaintiff  to  be  used  in  said  military  service,  and  for  the 
purpose  and  with  the  intention  of  assisting  the  same  on 
the  part  of  plaintiff;  and  that  plaintiff  well  knew  that  said 
horse  was  being  purchased  for  the  purpose  and  with  the 
intention  of  being  used  in  the  military  service  aforesaid." 
The  court  sustained  a  demurrer  to  the  third  plea,  and 
overruled  it  as  to  the  fourth  and  fifth  pleas.  The  parties 
then  went  to  trial  on  issue  joined  on  the  fourth  and  fifth 
pleas,  and  on  the  plea  of  non  assumpsit. 

The  plaintiff  having  introduced  the  note  in  evidence, 
rested.  Defendant  testified  in  his  own  behalf,  that  he  was 
at  the  time  of  the  purchase  of  the  horse  a  first  heutenant 
in  the  7th  Alabama  (C.  8.)  Cavalry ;  "  that  he  went  out  in 
plaintiff's  neighborhood  to  purchase  horses  for  the  Confed- 
eracy;"  that  he  purchased  one  horse  of  plaintiff  for  which 
he  paid  in  Confederate  currency,  when  plaintiff  offered  to 
sell  another,  and  upon  defendant's  answering  that  he  had 
no  money,  plaintiff  replied  that  it  made  no  difference,  as 
witness  could  give  his  note  and  pay  plaintiff  when  witness 
drew  his  money  on  his  return  to  camp.  Under  this  agree- 
ment defendant  purchased  said  horse,  and  gave  his  note 
therefor.  At  the  time  of  the  purchase,  witness  had  on  the 
regular  uniform  of  a  first  lieutenant  of  Confederate  cavalry. 
Witness  did  not  remember  having  shown  plaintiff'  any  pa- 
pers authorizing  defendant  to  purchase  horses  for  the  Con- 
federate service.  He,  however,  told  plaintiff  that  he  was 
getting  up  horses  for  his  company. 

Plaintiff  asked  defendant  the  following  questions : 
1st.     "  Was  not  that  mare  your  property?" 
2d.     "  Did  you  not  buy  her  and  give  your  note  for  her?" 
3d.     "  Was  not  that  mare  your  property  after  you  gave 
your  note  for  her?" 

The  court,  upon  the  objection  of  defendant,  refused  to 


JANUABY  TEBM,  1872.  64» 


Tbedford  v.  McClintock. 


allow  the  witness  to  answer  either  of  these  questions,  and 
plaintiff  duly  excepted. 

There  was  some  evidence  that  in  1865  plaintiff  and  de- 
fendant agreed  uj^n  a  considerable  reduction  upon  the 
amount  of  the  first  note,  and  thereupon  defendant  executed 
the  note  sued  on,  and  promised  to  pay  it  in  a  short  time. 
The  bill  of  exceptions  recites,  that  "  defendant  introduced 
a  witness  who  proved  that  when  a  horse  was  taken  into  the 
Confederate  service  the  quartermaster  always  valued  him." 

The  above  was  all  the  evidence.  The  court  chained  the 
jury — 1st,  that  "if  they  believed  from  the  evidence  that 
plaintiff  sold  the  defendant  the  horse  in  1863,  and  that  the 
defendant  gave  him  his  note  therefor,  and  that  at  the  time 
the  note  was  given  the  horse  was  intended  for  the  miUtary 
service  of  the  Confederate  States,  and  that  plaintiff  knew 
it,  and  the  horse  was  used  in  that  service, — then  said  note, 
first  given,  was  void ;  2d,  "  that  if  the  jury  believed  from 
the  evidence  that  the  note  sued  on  had  no  other  considera- 
tion than  the  sale  of  the  mare  as  shown,  then  the  second 
note  is  void,  and  the  jury  should  find  for  the  defendant." 

Plaintiff  excepted  to  these  charges,  and  brings  the  case 
here  by  appeal,  assigning  as  error  the  overruling  of  his 
demurrer,  the  refusal  of  tlie  court  to  jiermit  the  defendant 
to  answer  the  questions  asked  of  him,  and  the  chjirges  ex- 
cepted to. 

Lewis  E.  Parsons,  for  appellant — The  note  first  given 
was  not  void,  there  being  no  agreement  that  the  horse 
should  be  used,  and  the  plaintiff  not  aiding  in  any  way  in 
carrying  into  effect  the  unlawful  intention  of  the  purchaser. 
Krnp  V.  Seligman,  8  Barbour,  439;  Armstrong  v.  Tdety 
11  Wheaton,  258. 

But  if  that  note  was  void,  the  horse  itself  constituted  a 
valuable  and  lawful  consideration  to  support  the  new  prom- 
ise— I.  e.,  the  note  8ue<l  on. — Oxfijrd  Iron  Co.  v.  QuiticJiett, 
U  Ala.  487 ;  MrKIvain  v.  Mmhf,  4^1  Ala.  48. 

James  Aikdj,  contra. — The  contract  was  void. — Oxford 
42  . 
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Iron  Co.  V.  Quinchett,  44  Ala.  Eep.  487 ;  Oxford  Iron  Co.  v. 
SpracUey,  46  Ala. ;  Shepherd  v.  Reese,  42  Ala.  329. 

Whether  a  contract  against  public  policy  be  executory 
or  executed,  no  action  can  be  brought  either  on  the  con- 
tract, or  to  recover  back  the  consideration,  or  to  recover 
judgment  on  a  promissory  note  made  in  consideration  of  a 
cancellation  of  said  contract. 

There  can  be  no  rescision  of  a  contract  against  public 
policy.  Such  contract  is  void  at  its  inception,  and  there  is 
nothing  to  rescind. — 3Iartin  v.  Ward,  37  Cal. ;  Amer.  Law 
Eeg.  (1870)  319. 

B.  F.  SAFFOLD,  J.— There  can  be  no  doubt  that  the 
defensfe  set  up  would  defeat  the  plaintiff's  suit  if  sustained 
by  the  proof.  The  questions  asked  by  the  plaintiff,  which 
the  court  would  not  allow  to  be  answered,  tended  to  ehcit 
answers  that  might  disprove  this  defense.  While  it  would 
be  manifestly  illegal  to  have  sold  a  horse  to  any  one  with 
the  intention  and  purpose  on  the  part  of  the  seller  to  have 
it  used  in  the  Confederate  ser\dce,  there  was  no  impropriety 
in  merely  selling  a  horse  to  a  Confederate  lieutenant.  A 
contract,  to  be  valid,  must  be  founded  on  a  consideration 
which  is  not  contra  honos  mores,  nor  against  the  principles 
of  sound  policy  or  the  positive  provisions  of  some  statute 
law.  Kent  says  the  general  and  more  liberal  principle  of 
discrimination  is,  that  whether  any  matter,  void  by  statute 
or  by  the  common  law,  be  mixed  up  with  good  matter, 
which  is  entirely  independent  of  it,  the  good  part  shall 
stand,  and  the  rest  be  held  void ;  though  if  the  part  which 
is  void  depends  on  that  which  is  bad,  the  whole  instrument 
is  void. — 2  Kent's  Com.  468 ;  Howe  v.  Synge,  15  East,  440. 

In  Armstrong  v.  T'oler,  (11  Wheat.  258,)  the  following 
illustration  of  the  law  was  declared:  "Where  A,  during  a 
war,  contrived  a  plan  for  importing  goods  on  his  own  ac- 
count from  the  enemj^'s  country,  and  goods  were  sent  to  B 
by  the  same  vessel.  A,  at  the  request  of  JBj  became  surety 
for  the  payment  of  the  duties  on  B's  goods,  and  became 
responsible  for  the  expenses  on  a  prosecution  for  the  illegal 
importation  of  the  goods,  and  was  compelled  to  pay  them  : 
Hdd,  that  A  might  maintain  an  action  on  the  promise  of 
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B  to  refund  the  money.  But  if  the  importation  is  the  re- 
sult of  a  scheme  between  the  plaintiif  and  defendant,  or  if 
the  plaintiff  has  any  interest  in  the  goods,  or  if  they  are 
consigned  to  him  with  his  privity,  in  order  that  he  may 
protect  them  for  the  owner,  a  promise  to  repay  any  ad- 
vances made  imder  such  understanding  or  agreement  is 
utterly  void."  The  mere  knowledge  of  one  party  of  the 
illegal  conduct  or  intention  of  the  other,  is  not  sufficient  to 
vitiate  a  contract  between  them.  Some  participation  in 
the  illegal  act  done  or  contemplated  must  enter  into  the 
consideration  of  the  contract  to  have  that  effect.  In  Bow- 
ery V.  Bennett,  (1  Camp.  N.  P.  C.  343,)  where  an  action  was 
brought  against  a  prostitute  to  recover  the  value  of  some 
clothes  which  had  been  furnished  by  the  plaintiff^  Lord 
Ellenborough  said,  that  the  mere  circumstance  of  the  de- 
fendant being  a  prostitute,  within  the  knowledge  of  the 
plaintiff,  would  not  render  the  contract  illegal.  In  order  to 
defeat  the  action,  it  must  be  shown  that  tlie  phuntiff  ex- 
pected to  be  paid  out  of  the  profits  of  tlie  defendant's  pros- 
titution, and  that  he  had  sold  hor  the  clothes  in  order  to 
carry  it  on. 

If  the  sale  of  the  horse  was  attended  with  such  circum- 
stances as  were  inconsisttmt  \nth  any  other  intention  or 
purpose  of  the  plaintiff  than  to  have  it  used  in  hostility  to 
the  United  States,  the  contract  of  sale  would  be  void. 
Whether  such  purpose  exist(^d  or  not,  nuist  be  determined 
by  the  jury.  In  this  particular  is  the  difference  between 
this  case  and  The  Oxford  Iron  Co.  v.  Quinchett,  (44  Ala. 
Rep.  487). 

The  judgment  is  reversed,  and  the  cause  remanded. 
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MICOU  ET  AL.  VS.  TALLASSEE  BKIDGE  CO. 

[bill  in  equity  to  enjoin  invasion  of  toll-bkidge  fbanchise,  and  fob 
account,  &c.] 

1.  Act  incorporating  persons  to  build  ioll-hridge ;  creates  a.  contract  goV" 
erned  by  the  then  existing  law. — An  act  of  the  general  assembly  of  this 
State  incornorating  a  company  of  persons,  with  authority  to  erect  a 
toll-bridge  across  a  river  in  this  State,  is  a  contract,  which  must  be 
construed  in  reference  to  the  laws  as  they  existed  at  the  date  of  its 


2.  Same;  how  such  contract  can  not  be  impaired. — Such  a  contract  the 
general  assembly  can  not  impair  by  a  second  grant  made  some  years 
after,  to  other  parties,  conferring  upon  them  authority  to  erect  an- 
other toll-bridge  within  three  miles,  by  water,  from  the  one  first 
erected,  over  the  same  stream,  when  the  first  act  was  passed  in  1837. 

3.  Chancery  ;  when  will  take  jurisdiction  to  enjoin  erection  of  toll-bridge. 
If  such  second  toll-bridge  is  erected  within  the  distance  prohibited  by 
law,  at  the  date  of  the  first  act,  chancery  will  enjoin  its  use  and  abate 
it  as  a  toll-bridge. 

4.  Final  decree;  whdt  not  sufficient  reason  for  disturbing. — A  decree  dis- 
posing of  the  equities  of  the  case  and  ordering  a  reference  to  the  mas- 
ter, where  the  bill  was  filed  in  1858,  and  the  cause  was  brought  to  a 
hearing  in  18(50,  will  not  be  sot  aside  as  a  nullity,  because  the  case  was 
not  finallj'  disposed  of  until  after  the  end  of  the  late  war.  If  other- 
wise regular,  such  decree  is  valid. 

5.  Same. — In  such  a  case,  a  final  decree  rendered  after  the  restoration  of 
the  legal  State  government,  will  not  be  held  void  or  irregular,  because 
the  reference  upon  which  it  is  founded  was  commenced  before  the  re- 
bellion, and  not  concluded  until  after  the  restoration  of  the  legal  State 
government,  when  such  order  of  reference  was  renewed  after  the  resto- 
ration, and  the  report  made  under  the  authority  of  the  renewed  order. 

6.  Sa7ne  ;  what  sufficient  to  support  decree. — A  report  on  such  a  reference, 
after  it  is  confirmed  without  objection  or  exception  in  the  courc  below, 
will  be  held  suflEieient  to  support  the  final  decree,  for  the  amount  of 
principal  and  interest  ascertained  and  stated  by  the  master  on  such  re- 
newed reference. 

7.  Rehearing,  application  for  ;  what  questions  toill  not  be  considered  on. 
On  an  application  for  rehearing,  this  court  will  not  consider  a  question 
that  raises  a  new  assignment  of  error  not  insisted  on  in  the  court  be- 
low, and  not  before  insisted  on  in  this  court. 

8.  Same;  assignment  of  error  ;  when  held  to  be  waived. — An  assignment 
of  error  not  made  or  not  insisted  on  in  this  court  at  the  hearing,  is  to 
be  regarded  as  waived. 
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Appeal  from  the  Chancery  Court  of  Tallapoosa. 
Heard  before  the  Hon.  Jas.  B.  Clark. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Jno.  W.  a.  Sanford,  and  Goldthwaite,  Rice  &  Semple, 
for  appellant 
W.  P.  Chilton,  and  G.  W.  Gxjnn,  contra. 

[No  briefs  reached  Reporter.] 

PETERS,  J. — This  is  a  suit  in  chancery,  commenced  by 
the  Tallassee  Toll-Bridge  Company  as  complainants,  in 
the  14th  district  of  the  middle  chancery  din.sion,  on  the 
sixth  day  of  September,  1858.  The  parties  were  all 
brought  into  court,  and  the  cause  submitted  upon  the 
pleadings  and  proofs  as  to  some  of  the  defendants,  and 
upon  the  decree  pro  con/esso  as  to  others,  at  the  November 
term,  1859,  of  said  court,  and  held  up  for  consideration 
and  decree  in  vacation  or  at  the  next  term.  And  at  the 
May  term,  1860,  the  decree  was  rendered  disposing  of  the 
equity  of  the  ca.se,  and  directing  a  reference  to  the  master 
to  take  and  state  an  account  as  ordered  in  the  decree. 
The  master  took  this  account  and  made  a  report  at  the 
November  term  of  said  court  in  the  year  1860.  This  re- 
port was  allowed  to  stand  over  without  confirmation,  and 
the  ma.ster  was  ordered  to  make  a  further  report  at  the 
next  terra,  which  was  the  May  term,  in  the  year  1861.  At 
this  term  the  regi.oter  read  a  report,  which  was  ordered  to 
lie  over.  The  report  thus  taken  is  set  out  in  the  record. 
But  it  merely  shows  that  the  reference  ordered  had  been 
deferred  by  the  register  to  enable  the  complainant  to  make 
application  to  the  court  rcs]>eoting  the  same.  At  the  May 
term,  1861,  of  the  court,  tlie  order  of  last  term  was  va- 
cated, and  the  registtT  wa.s  directed  to  rejwrt  as  required 
by  the  complainant  to  this  term,  if  practicable  ;  but  if  not, 
then  at  the  next  term  of  said  couri     At  the  May  term, 

1862,  there  was  some  furtlier  reference  directed,  and  a  re- 
port made  at  the  November  term,  1862,  when  a  further 
reference  was  ordered,  and  the  cause  was  continued.     In 

1863,  at  the  May  term  of  said  court,  the  register  road  a  re- 
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port,  which  was  ordered  to  lie  over.  This  report  is  set  out 
in  the  record,  but  it  only  shows  that  the  register  had  been 
unable  to  hold  the  reference  ordered.  The  cause  was  then 
continued  from  term  to  term  until  the  May  term,  1867, 
when,  on  motion  of  complainant,  it  was  "  ordered  that  the 
register  may  hold  the  reference  ordered  and  directed  by  a 
former  decree  of  this  court,  at  TaUassee,  and  the  cause  is 
continued  under  former  order."  The  register  reported  that 
he  was  unable  to  hold  this  reference.  This  report  was 
confirmed,  and  a  further  reference  was  ordered,  with  in- 
structions to  the  register,  which  are  set  forth  in  the  decree 
directing  the  reference.  Under  authority  of  this  order, 
the  register  made  a  report,  which  is  dated  November,  1867. 
This  report  was  read,  and  the  cause  continued  until  No- 
vember term,  1868,  when  the  final  decree  was  made. 
There  was  no  objection  or  exception  to  the  report  thus 
made,  and  the  same  was  confirmed. 

Upon  this  state  of  the  record,  the  learned  chancellor,  in 
the  court  below,  based  his  final  decree,  which  is  dated  No- 
vember 25,  1868.  And  I  recite  so  much  of  it  below  as  I 
suppose  is  intended  to  be  assailed  by  the  errors  assigned 
by  the  appellants,  that  is  to  say  :  "  It  having  been  referred 
to  the  register  of  this  court,  as  master  in  chancery,  at  the 
Jime  term,  1862,  to  take  and  state  an  account  ior  principcd 
and  interest  due  complainants,  in  the  bill  mentioned,  and 
the  register  at  the  same  term  of  the  court  ha\ing  reported 
that  there  was  the  sum  of  $2,578  79 ;  and  it  having  again 
been  referred  to  the  register  to  ascertain  and  report  at  the 
November  term,  1867,  the  amount  of  interest  that  had  ac- 
crued on  the  amount  reported  by  the  register  of  the  court 
as  aforesaid,  and  the  said  register  having  reported  that 
there  was  interest  to  the  amount  of  $846  65  accrued  on 
said  amount,  and  that  the  amount  for  principal  and  interest 
amounted  to  the  sum  of  $3,425  39,  and  the  said  several  re- 
ports hxxving  been  confirmed  hy  tJue  court,  It  is  therefore  or- 
dered and  decreed  by  the  court,  that  the  complainants  re- 
cover of  defendants  the  sum  of  $3,425  39,  and  the  costs  of 
this  court,"  &c. 

From  this  decree  the  appellants,  who  were  the  defend- 
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ants  in  the  court  below,  appeal  to  tliLs  court,  and  here  as- 
sign the  following  errors : 

"  1.  The  overruling  the  demurrer  to  the  complainants' 
bill  of  complaint. 

"  2.  The  decree  against  the  defendants  and  the  order  of 
reference  to  the  register  to  take  the  account. 

"  3.  That  there  was  no  lawful  court  in  Alabama  from 
January  lltli,  1861,  till  the  rightful  government  was  estab- 
hshed,  and  all  the  decrees  and  decretal  orders  rendered 
during  that  time  are  void. 

"  4.  The  rendition  of  tlie  final  decree  is  based  upon  the 
pretended  reports  of  persons  who  were  not  registers  of  the 
comi;." 

This  bill  is  filed  to  enjoin  the  defendants  from  keeping 
open,  for  toU,  an  opposition  toll-bridge,  within  two  miles  of 
the  toll-bridge  of  the  complainants,  and  to  have  said  op- 
I)osition  bridge  abated,  and  to  compel  tlie  defendants  to 
account  for  the  improper  receipts  for  tolls  received  at  said 
opposition  bridge. 

The  allegations  of  the  bill  show  that  the  complainants, 
as  a  body  corporate,  created  by  act  of  the  general  assem- 
bly of  this  State,  approved  June  30,  1837,  built  a  toU- 
bridge  at  Tallassee,  across  the  Tallapoosa  river,  in  this 
State,  at  very  considerable  expense  to  themselves,  imder 
the  terms  and  conditions  prescribed  in  said  act,  and  gave 
bond  to  keep  the  same  in  repair,  as  required  by  law.  Said 
act  is  made  an  exhibit  to  the  bill.  After  the  complainants 
hatl  erected  tlieir  said  bridge  imder  authority  of  said  act. 
and  had  the  same  in  successful  and  profitable  oi)eration  for 
some  years,  the  defendants,  under  pretense  of  authority  of 
a  certain  act  of  the  general  as.sembly  of  this  State,  ap- 
proved January  30,  18o0,  entitled  "  An  act  to  incor{X)rate 
the  Central  Plank  Roati  Company,"  erected  an  opposition 
toll-bridge  over  the  same  stream  within  two  miles  of  their 
bridge,  by  means  of  which  th^  complainants  were  greatly 
injured  in  their  business  by  loss  of  tolls  thus  occasioned, 
so  that  the  receipts  from  their  bridge  had  been  barely  suf- 
ficient to  keep  it  in  repair,  and  hatl  yielded  them  nothing 
in  the  way  of  net  profits,    And  it  was  also  alleged  that  i( 
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said  bridge  is  allowed  to  stand  and  withdraw  the  custom 
and  toll  from  complainants'  bridge,  that  they  will  be 
greatly  damaged  in  future  as  they  have  already  been  in 
the  past. 

The  act  of  June  30, 1837,  estabhshing  a  bridge  company 
to  build  the  toll-bridge  over  the  Tallapoosa  river,  is  a  con- 
tract by  which  the  State  grants  certain  franchises  to  the 
corporators,  in  consideration  that  they  agree  and  bind 
themselves  to  erect  the  bridge  and  keep  it  in  repair,  and 
permit  the  passage  of  the  citizens  of  the  State  and  their 
property  over  it  at  certain  specified  rates  of  toll. —  Dart- 
mouth  College  v.  Woodward,  4  Wheat.  629.  This  contract, 
like  all  other  contracts,  includes  the  laws  defining  its  stip- 
ulations at  the  time  it  is  entered  into. —  Von  Hoffman  v. 
City  of  Quincy,  4  Wall.  535,  550 ;  Brrnismi  v.  Kinzie,  1  How. 
319 ;  McCraJdn  v.  Say  ward,  2  How.  612  ;  Planters  Bank 
V.  Sharp  et  al.,  6  How.  327 ;  Beers  v.  Houghton,  9  Pet.  359 ; 
Ogden  v.  Saunders,  12  Wheat.  231;  M^asmr  v.  Haile,  12 
Wheaton,  373 ;  Sturgis  v.  Croioningshield,  4  Wheaton,  122  ; 
Green  v.  Biddle,  8  Wheat.  92  ;  Terret  v.  Taylor,  9  Cranch, 
43 ;  FMcher  v.  Peck,  6  Cranch,  87 ;  New  Jersey  v.  Wilson, 
7  Cranch,  164;  Pe(ypk  v.  Bcmd,  10  Cal.  570.  Then,  the 
legislature  can  not  alter  or  impair  such  a  contract  without 
the  consent  of  the  corporators,  unless  this  power  was  re- 
served at  the  time  it  was  made. — Const.  U.  S.,  Art.  I,  §  10, 
cl.  1 ;  Paschall's  Const.  U.  S.,  pp.  153,  155,  156,  and  cases 
there  cited.  At  the  time  the  act  last  above  referred  to  was 
passed,  the  law  of  this  State  forbid  any  toll-bridge  to  be 
estabhshed  within  three  miles  of  one  already  erected. 
Aik.  Dig.  p.  514,  §  29.  This  being  the  law,  it  follows  that 
the  legislature  could  not  give  authority  to  set  up  a  second 
toU-bridge  within  the  prohibited  distance  of  three  miles 
from  the  one  already  estabhshed.  And  if  such  second 
bridge  was  so  set  up,  a  court  of  equity  would  restrain  the 
owners  from  using  it  as  a, toll-bridge,  to  the  injury  of  the 
owners  of  the  one  already  established. —  Gates  v.  McDaniel 
et  al.,  2  Stew.  211 ;  Harreil  &  Croft  v.  EUswrnih  et  al.,  17 
Ala.  576 ;  Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall.  146. 
The  complainants'  bill  was  not  without  equity,  and  the  de- 
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murrer  was  properly  overruled.  This  disposes  of  the  first 
assignment  of  error. 

The  allegations  of  the  bill  are  fully  sustained  by  the 
proofs.  The  defendants  offered  no  evidence  in  support  of 
their  answer.  And  the  evidence  for  the  complainants  fully 
overturns  the  denials  of  the  answer.  In  such  case  the 
complainant  is  entitled  to  reUef.  Here  the  decree  does 
not  go  beyond  tlie  allegations  and  the  proofs.  There  was 
no  error,  then,  in  the  decree  fixing  the  complainants'  equity 
and  making  a  reference  to  the  master.  This  decree  was 
made  before  the  passage  of  the  ordinance  of  secession,  and 
was  valid.  This  disposes  of  the  second  assignment  of 
error. 

The  decrees  taken  in  this  cause  during  the  supremacy  of 
the  rebeUion  were  all  interlocutory  orders,  and  there  was 
no  final  action  taken  on  any  of  them.  They  amounted  to 
so  many  continuances.  This  would  haye  been  the  legal 
effect  of  the  interposition  of  the  insui'gent  authority,  even 
if  no  continuances  had  been  granted.  There  \i;as  no  court 
to  try  the  cause,  and  it  neces.sarily  stood  continued.  After 
the  restoration  of  the  rightful  State  government,  there  was^ 
a  new  reference  to  the  master,  to  state  an  account  between 
the  parties  therein  named.  If  the  directions  given  for  the 
taking  and  stating  this  account  were  not  satisfactory  to 
the  defendants,  other  directions  should  have  been  asked, 
and  tlie  report  should  have  been  excepted  to  before  its  con- 
firmation. It  is  too  late  to  raise  the  objection  here  for  the 
first  t:me,  when  the  report  is  not  on  its  fiice  erroneous. 
Gerald  v.  Miller's  Distributees,  21  Ala.  433.  The  final  de- 
cree was  made  after  the  suppression  of  the  rebeUion  and 
the  restoration  of  the  legal  State  government  on  the  2dth 
of  Novemlier,  1868,  and  it  is  ba.sed  upon  the  master's  re- 
jx)rt  made  to  the  court  and  confinut»d  at  that  term.  And 
it  supplies  the  facts  uiK>n  which  the  final  decree  rests. 
Such  a  decree  is  not  erroneous  €or  the  reasons  assigned  in 
the  third  and  fourth  assignments  of  error.  It  apixmrH  tliat 
ap|X)llants  gave  bond  sus()ending  the  decree  in  the  court 
below  —Rev.  Code,  §  3480. 

The  decree  of  the  chancellor  in  the  court  below  is  there- 
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fore  affirmed,  with  ^.damages,  and  costs  of  this  appeal  in 
this  court  and  in  the  court  below. 


[Note  by  Reporter. — ^An  application  for  reheaiing  was 
made  by  appsllants'  counsel  shortly  after  the  delivery  of 
the  foregoing  opinion,  to  which  the  following  response  was 
made  t  ] 

PETERS,  J. — The  ground  relied  on  for  a  rehearing  in 
this  case  is  the  defective  service  of  the  process  upon  the 
minor  defendants,  who  were  under  the  age  of  fourteen, 
when  the  biU  was  filed  in  the  court  below. 

This  allegation  is  but  a  new  assignment  of  error,  not  in- 
sisted on  in  this  court  before.  The  record  shows  that  the 
minor  defendants  answered  the  bill  by  guardian  ad  litem; 
and  although  this  was  not  very  regularly  done,  no  objection 
was  made  to  the  irregularity  in  the  court  below  or  hereto- 
fore in  this  court.  The  rule  of  practice  requires  that  the 
«rror  complained  of  shall  be  concisely  stated  in  wi'iting,  so 
as  to  point  out  in  what  the  error  consists.  Errors  not  so 
,  assigned  are  to  be  regarded  as  waived.  And  the  assign- 
ment will  not  be  sufficient  if  it  is  merely  general,  and  not 
particular,  and  directed  to  that  portion  of  the  record  in 
which  the  error  complained  of  is  supposed  to  exist. — Es- 
lava  V.  Lejpretre,  21  Ala.  504 ;  Freeman  v.  Swan,  22  Ala. 
106  ;  Curry  v.  Woodivard,  4A  Ala.  305.  And  when  the 
error  is  properly  assigned,  this  court  will  not  feel  bound  to 
notice  it,  unless  it  is  pressed  in  the  brief  or  the  argument 
of  the  counsel  for  the  appellants  on  the  hearing,  except, 
perhaps,  a  want  of  jurisdiction. — Arrington  et  al.  v.  Roach, 
Adm'r,  42  Ala.  155  ;  Henderson,  Adm'r,  v.  Huey  et  al.,  45 
Ala.  275,  284 ;  Long  v.  Rpdgers,  19  Ala.  321 ;  Withers  v. 
Spears,  27  Ala.  455  ;  Howard  v.  Coleman,  36  Ala.  604. 
There  were  four  assignments  of  error  made  upon  the  rec- 
ord at  the  hearing.  There  are  none  of  them  that  raise  the 
objection  insisted  on  in  this  application.  An  objection  not 
insisted  on  is  an  objection  waived. — Evans  v.  St.  John^ 
9  Port.  186,  and  cases  supra.     Governed  by  the  practice 
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established  by  the  foregoing  authorities,  the  rehearing  is 
denied,  with  costs. 

[Note  bt  Rkpobtbb. — After  the  denial  of  the  first  application  for  re- 
heariog,  the  appelliints  made  another,  which  was  denied,  with  coats. 
The  main  opinion  in  the  case  was  delivered  at  the  Jane  Term,  1H71.] 


RACHEL  WILLIAMS  vs.  THE  STATE. 

[nn>ioTiCBifT  roB  kuboeb.! 

1.  BUI  of  exeeptiont;  part  of  record  in  criminal  cat*.— In  this  State,  a  bill 
of  exceptions  taken  and  signed  in  a  criminal  prosecution,  as  required 
by  law,  is  a  part  of  the  record. 

2.  Same  ;  appeal  in  criminal  case,  duly  of  court  as  to. — On  appeal  to  the 
supreme  court  from  the  judgment  in  such  a  prosecution,  no  assignment 
of  errors  or  joinder  in  error  is  required  ;  but  the  court  examines  the 
whole  record,  and  gives  judgment  npon  the  whole  record,  as  the  law 
demands.  If  the  errors  apparent  on  the  record  are  injurions  to  the 
accused,  the  cause  will  be  reversed. 

3.  Charge  to  jury;  irhat  erroneous.— Where  the  presiding  judge  in  the 
court  below  enumerates  a  portion  of  the  witnesses  for  the  Stato,  and 
charges  the  jury  npon  this  testimony  of  the  witnesses  thus  enumerated, 
"if  yon  believe  the  balance  of  this  testimony  for  the  State,  ( leaving 
out  the  testimony  of  Susnn  Williams,  who  had  been  impeached,)  then 
the  defendant  is  guilty  of  murder  in  the  first  degree."  Such  a  charge 
is  erroneous,  if  there  is  any  testimony  for  the  accused  and  the  testimony 
is  at  all  uonflictiug. 

4.  Charges  asked  in  tcriling ;  must  he  given  or  refuted  a*  asked. — The  ac- 
cused in  a  criminal  case  is  entitled  to  have  the  charges  moved  for  by 
him  in  writing  given  in  the  very  terms  of  the  written  chargee,  if  such 
charges  a^e  not  abstract  and  are  proper  euunciatioas  of  the  law  appli- 
cable to  the  case.  It  in  error  to  refuse  such  charges,  though  charges 
similar  in  principle  have  already  been  given.  The  rule  of  error  with- 
out injury  does  not  apply  in  such  a  case.  The  right  is  absolute,  and 
must  be  enforced. 

6.  Alibi;  charge  as  to.  H-hat  rrroneoms. '- Ji  charge  that  "the  law  regards 
evidence  to  prove  an  alibi  among  the  weakest  and  most  unsatisfactory 
of  all  kinds  of  evidence,"  is  illegal.  An  alibi  is  a  fact,  and  its  exist- 
ence in  a  criminal  case  is  established  by  like  weight  of  evidence  that 
may  be  required  as  to  any  other  fact. 

6.   Court  and  Jury ;  prorince  of  as  to  evidenee. — The  court  judges  what  evi- 
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dence  has  been  delivered  to  the  jury,  but  the  jury  are  the  judges  of  its 
weight,  and  its  weight  upon  their  own  minds. 
7.  Jury;  duty  of,  as  to  weighing  and  rejecting  testimony  of  witness. — The 
jury  can  not  capriciously  reject  the  testimony  of  a  witness  that  has 
been  delivered  to  them  on  the  trial ;  but  they  may  reject  the  evidence 
of  a  witness  who  has  been  successfully  impeached.  But  even  in  this 
they  must  be  governed  by  reason .  Reason  is  the  soul  of  the  law. — Coke 
Litt.  232  ;  2H  Ala.  71. 

Appeal  from  the  Circuit  Court  of  Butler. 
Tried  before  Hon.  P.  O.  Harper. 

The  appellant,  Rachel  Williams,  was  indicted  for  the 
murder  of  Jack  Jones,  tried,  found  guilty  of  murder  in  the 
first  degree  and  sentenced  to  imprisonment  in  the  peniten- 
tiary for  life. 

The  record  is  voluminous,  setting  out  at  length  the  testi- 
mony of  some  twenty -five  witnesses,  besides  a  lengthy  writ- 
ten charge  of  the  court.  It  would  serve  no  useful  purpose 
to  attempt  to  give  even  an  abstract  of  this  testimony,  or  of 
the  charge  of  the  court ;  the  errors  mainly  discussed  being 
based  upon  portions  of  the  written  charge,  which,  together 
with  the  evidence  upon  which  it  was  based,  are  fully  set 
forth  in  the  opinion,  and  upon  the  refusal  to  give  certain 
written  charges  which  will  be  found  below. 

The  bill  of  exceptions  recites :  "  When  the  court  had  fin- 
ished reading  to  the  jury  its  written  charge,  the  defendant 
excepted  to  the  charge  as  follows :  To  the  charge  as  a  whole, 
and  to  each  sentence  and  paragraph  thereof  separately. 
Defendant's  counsel  stated  to  the  court  in  this  connection, 
and  before  the  jury  had  retired,  that  it  would  consume  time 
to  examine  the  charge  minutely  and  specify  the  particular 
parts  thereof  to  which  separate  exceptions  were  taken ;  that 
portions  of  the  charge  might  be  unobjectionable ;  and  that 
if  it  should  become  necessary  defendant  would  thereafter 
specify  the  particular  portions,  or  each  portion  separately 
of  the  charge,  to  which  a  separate  exception  was  taken. 
The  court  assented  to  this  proposition,  and  defendant's 
counsel  did  not  then  specify  each  portion  separately  of  the 
charge  to  which  a  separate  exception  was  taken ;  and  it  was 
under  the  understanding  aforesaid  that  the  foregoing  sep- 
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arate  exceptions  to  the  chaise  are  stated."  Here  follow 
specific  objections  setting  forth  the  particnlar  parts  ob- 
jected to. 

The  defendant  requested  the  court  to  give  the  following 
written  charges,  each  of  which  the  court  refused  to  give ; 
to  each  of  which  refusals  the  defendant  duly  excepted.  It 
may  be  proper  to  add,  however,  that  the  subject-matter  of 
these  charges  had  been  enunciated  in  the  general  charge : 
"  1st.  That  the  juT}'  are  to  determine  for  themselves  what 
evidence  has  been  introduced  in  the  cause,  and  what  the 
evidence  proves;  and  that  they  are  not  to  take  the  state- 
ment of  the  court  in  its  chaise  as  to  the  evidence  as  being 
what  the  evidence  is  in  the  cause,  as  contended  for  by  the 
State ;  but  are  to  determine  for  themselves  what  the  evi- 
dence is. 

"2d.  That  it  is  for  the  jurj'  exclusively  to  determine 
whether  they  will  believe  any  witness  who  has  been  exam- 
ined in  the  cause  or  not ;  and  this,  whether  the  witness  be 
black  or  white. 

"  3d.  That  the  law  considers  it  better  that  ninety  and 
nine,  or  any  number  of  guilty  persons  should  escape,  than 
that  one  innocent  person  should  be  convicted. 

"  This  chaise  the  court  refused  to  give,  saying  it  was 
good  law,  but  not  proper  to  be  given  to  the  jurj' ;  to  which 
refusal  the  defendant  excepted. 

"  4th.  That  unless  the  evidence  against  the  prisoner,  Ra- 
chel Williams,  should  be  such  as  to  exclude,  to  a  moral 
certainty,  every  supposition  but  that  of  her  guilt  of  tlie 
offense  imputed  to  her,  the  jury  must  find  her  not  guilty. 

"6th.  That  the  jurj-  must  fiiid  the  defendant  not  guilty, 
unless  the  evidence  against  her  is  such  as  to  exclude,  to  a 
moral  certainty,  every  supposition  but  that  of  her  guilt." 

John  Gambu.,  and  Thos.  J.  Judge,  for  apiwllant 

H£RB£Br  «t  BUELL,  iXfhtm. 

PETERS,  J. — This  is  a  criminal  prosecution  by  indict- 
ment against  Rachel  Williams,  the  appelljint,  uik)U  a  charge 
of  murder.     The  accused  was  found  guilty  of  murder  in 
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the  first  degree  on  the  trial  in  the  court  below,  and  sen- 
tenced to  confinement  in  the  penitentiary  for  life.  From 
this  sentence  she  appeals  to  this  court. 

The  questions  chiefly  argued  at  the  bar  here  arise  upon 
the  bill  of  exceptions  to  the  charge  of  the  court  on  the  trial 
in  the  court  below,  and  to  the  refusal  of  the  charges  asked 
by  the  accused. 

In  all  criminal  prosecutions,  in  this  State,  the  constitu- 
tion secures  to  the  accused  "  a  speedy  public  trial  by  an 
impartial  jury  of  the  county  or  district  in  which  the  offense 
was  committed." — Const.  Ala.  1867,  art.  1,  §  8.  The  judges 
of  the  courts  are  sworn  to  support  and  defend  this  right, 
as  a  part  of  the  constitution  of  the  State. — Const.  1867, 
art.  15,  §  1.  This  oath  is  best  kept  by  a  strict  enforcement 
of  the  law  governing  the  procedure  in  criminal  prosecu^^ 
tions.  This  law  requu^es  that  the  accused  shall  be  tried  by 
a  jury  who  are  sworn  a  true  verdict  to  render  "  according 
to  the  evidence." — Rev.  Code,  §  4092.  This  verdict,  then, 
must  rest  upon  the  whole  evidence  deposed  upon  the  trial, 
and  not  on  a  part  of  it  only. —  Ogletree  v.  The  State,  28  Ala. 
693.  The  rule  upon  the  discharge  of  this  duty  has  been 
laid  down  by  this  court.  It  is  this :  "  In  civil  cases,  where 
there  is  conflicting  testimony  as  to  the  existence  of  any  fact 
necessary  to  be  established  by  either  party,  the  jury  are 
under  the  necessity  of  weighing  the  evidence,  and  deciding 
in  favor  of  the  party  on  whose  side  the  evidence  prepon- 
derates. But  in  criminal  cases,  the  humanity  of  our  law 
requires  that  the  guilt  of  the  accused  should  be  proved. 
It  is  not  sufficient  that  the  weight  of  evidence  points  to  his 
guilt.  The  jury  must  be  satisfied  beyond  a  reasonable 
doubt  of  his  guilt,  or  he  must  be  acquitted." — The  State  v. 
Marler,  2  Ala.  43,  47.  This  can  only  be  done  when  aU  the 
evidence  delivered  in  the  cause  is  considered  by  the  jury, 
and  allowed  to  have  its  due  weight.  Therefore,  a  charge 
of  the  court  which  has  the  effect  to  withdraw  a  portion  of 
the  evidence  from  the  jury,  or  ignore  it,  and  instructs  them 
to  base  their  verdict  on  the  "balance  of  this  testimony,"  is 
erroneous ;  because  it  violates  the  above  rule  of  law.  In 
this  case,  including  the  record  offered  by  the  State,  there 
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were  about  twenty-five  witnesses  examined  on  both  sides ; 
fifteen  by  the  prosecution  and  ten  by  the  accused.  The 
learned  judge,  in  his  chaise  on  the  trial,  enumerates  eight 
of  these  witnesses  for  the  State,  and  calls  attention  to  their 
testimony,  leaving  out  all  mention  of  the  evidence  for  the 
accused,  which,  if  it  should  be  credited,  proved  (juite  a  dif- 
ferent state  of  facts.  Then  he  charges  tlie  jury:  "If  you 
believe  the  evidence  of  tlm  testimony  for  the  State,  (leav- 
ing out  the  testimony  of  Susan  Williams,)  then  the  defend- 
ant is  guilty  of  murder  in  the  first  degree."  "  This  testi- 
mony" means  that  of  the  eight  witnesses  enumerated  by 
the  court,  omitting  entirely  the  ten  witnesses  examined  for 
the  accused,  six  of  whom  had  testified  that  the  i)er8on8 
supposed  to  have  done  the  actual  killing,  and  with  whom 
Mrs.  Williams,  the  accused,  was  supposed  to  have  confed- 
erated, were  six  miles  away  from  the  scene  of  the  killing  on 
the  night  of  its  perpetration.  And  it  was  through  the 
agency  of  these  persons  that  Mi's.  Williams  was  connected 
with  the  criminal  act.  The  evidence  of  these  ten  witnesses 
for  the  accused  may  have  been  very  slight,  yet  it  was  error 
so  to  charge  as  to  withdraw  it  from  the  jury. —  Ujmoh  v.  Rat- 
ford,  29  Ala.  188;  AUman  v.  Gann,  29  Ala.  240;  Cainv, 
Peidx,  29  Ala.  370. 

The  theory  of  the  prosecution  is,  that  Mrs.  Williams,  the 
accused,  procured  Lewis  Ashford  and  Solomon  Murjihy  to 
take  the  life  of  Jack  Jones.  The  proof  shows  that  Jones 
was  shot  and  killed  in  the  fall  of  the  year  1869.  There 
wiia  conflict  in  tlio  testimony,  whether  Ashford  and  Mur- 
phy, or  either  of  them,  wt-re  at  the  house  of  Jones  where  he 
was  killed  on  the  night  of  the  killing,  or  whether  they  were 
not  six  miles  away  in  another  place  when  Jones  was  shot 
and  killed.  On  such  a  state  of  the  evidence,  it  is  error  for 
the  court  to  charge  the  jury,  "  if  they  believe  aU  this  testi- 
mony for  the  Stnte,  the  defendant  is  guilty  of  murder  in 
the  first  degree.  There  can  be  no  ground  for  a  reasonable 
doubt,  if  thiji  tesmony  is  true."  This  charge,  besides  ig- 
noring all  the  conflictivg  evidence  in  favor  of  the  defendant, 
is  a  charge  upon  the  efi'ect  of  the  evidence,  which  is  not 
permitted  where  there  is  any  conflict  in  the  testimony.— 
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Walker,  Admr,  v.  Walker's  Adnir,  41  Ala.  353 ;  Hall  v. 
Morris,  41  Ala.  510 ;  Rev.  Code,  §  2678.  This  charge  was 
therefore  erroneous. — Nelson  v.  Stanley,  28  Ala.  514 ;  Ed- 
gar V,  The  State,  43  Ala.  312 ;  Bill  v.  The  State,  25  Ala.  15. 

The  court  also  charged  the  jury  that  "  the  law  regards 
evidence  to  prove  an  alibi  among  the  weakest  and  most 
unsatisfactory  of  aU  kind  of  evidence."  In  this  case,  an 
oMbi  of  two  of  the  persons  supposed  to  have  perpetrated 
the  murder  was  a  question  of  material  importance  as  to 
the  guilt  or  innocence  of  the  accused.  Such  a  charge  was 
incorrect.  It  was  calculated  to  mislead  the  jury.  An  alibi 
is  a  fact,  and  its  existence  is  established  just  as  any  other 
fact  may  be,  and  the  testimony  to  support  it  needs  the  same 
weight  of  evidence ;  no  more,  and  no  less. 

It  was  ingeniously  contended  by  the  learned  counsel  for 
the  State,  that  the  exceptions  to  the  written  charge  can 
none  of  them  be  considered  here,  because  no  specific  ob- 
jections were  made  at  the  time  of  the  trial.  And  he  rests 
this  position  upon  what  he  conceives  to  be  the  practice  of 
the  supreme  court  of  the  United  States. — See  Lincoln  v. 
Clafiin,  7  Wall.  139 ;  also,  Graham  v.  Crystal,  2  Keys,  21 ; 
37  How.  Pr.  R.  279. 

In  this  State,  since  the  adoption  of  the  Code,  the  prac- 
tice has  been  governed  by  the  law  as  found  in  that  com- 
pilation. The  Code  prescribes  that  "  any  question  in  law 
arising  in  any  of  the  proceedings  in  a  criminal  case,  tried 
in  the  circuit  or  city  court,  may  be  reserved  by  the  defend- 
ant, but  not  by  the  State,  for  the  consideration  of  the  su- 
preme court ;  and  if  the  question  does  not  distinctly  appear 
on  the  record,  it  must  be  reserved  by  biU  of  exceptions  duly 
taken  and  signed  by  the  presiding  judge  as  in  civil  cases." 
Rev.  Code,  §§  4302,  2754,  2755.  When  the  biU  of  excep- 
tions is  so  taken  and  signed  as  required  and  allowed  by  the 
statute,  it  becomes  a  part  of  the  record  in  the  case  in  which 
it  is  taken.  Such  bill  of  exceptions  "  must  state  the  point, 
charge,  opinion,  or  decision  wherein  the  court  is  supposed 
to  err,  with  such  a  statement  of  the  facts  as  is  necessary  to 
make  it  intelligible." — Rev.  Code,  §  2755.  When  the  case 
comes  to  this  coui-t  upon  appeal,  "  no  assignment  of  errors 


JANUABY  TERM,  1872.  665 

Raohel  Williams  t.  The  State. 

nor  joinder  in  error  is  neceBsary ;  but  the  court  must  ren- 
der such  judgment  on  the  record  as  the  \&vf  demands." — 
ReAised  Code,  §  4314.  The  court  hero  looks  to  the  whole 
record  as  it  comes  up  to  the  court,  and  if  tliat  shows  an 
error  in  any  part  of  it  injurious  to  the  accused,  there  should 
be  a  reversal.  The  record  must  show  that  the  court,  in  the 
trial  below,  has  proceeded  as  the  law  demands.  If  the 
whole  charge  is  \\T:ong,  or  if  any  part  of  it  is  wrong,  it  is 
error.  The  law  intends  that  no  innocent  person  shall  be 
convicted.  This  result  is  sujiposod  to  bo  secured  by  pro- 
ceeding according  to  the  process  of  law ;  that  is,  by  an  en- 
forcement of  the  law  in  a  lawful  way. —  Weatherford  v.  The 
State,  43  Ala.  319,  322.  The  whole  record  should  show 
that  this  has  been  done. — Const.  Ala.  1867,  art.  1,  §§  8,  9, 
and  10.  It  is  not  to  be  presumed,  in  a  criminal  case,  that 
any  part  of  the  record  of  the  proceedings  have  been  omit- 
ted by  the  consent  of  the  accused.  Then,  what  the  record 
does  not  show,  has  not  been  done.  And  what  it  shows  has 
been  done  illegally,  should  be  corrected.  The  rule  rehed 
upon  as  governing  the  practice  of  the  United  States  su- 
preme court  has  never  been  adopted  in  this  State,  at  least 
since  tlie  enactment  of  the  Code. 

But  besides  this,  the  objections  to  the  charge  of  the  court 
below  are  sufficiently  intelUgible.  This  appears  from  the 
record  itself.  The  learned  counsel  for  the  Stat«j  is  mis- 
taken in  supposing  that  this  does  not  appear  from  the 
record. 

Besides  the  foregouig  objections  to  the  charge  given  by 
the  court,  there  were  five  charges  in  writing  moved  for  by 
the  accused,  which  were  refused  by  the  court  below,  and 
exceptions  taken. 

It  is  the  light  of  a  party  to  a  suit  to  have  such  charges 
as  he  may  ask  in  writing  "  given  or  refused  in  the  terms  in 
which  they  are  written."  If  such  charges  are  correct  ex- 
positions of  the  law,  and  not  abstract,  they  must  be  given 
as  the  statute  requires.  And  it  is  not  a  sufficient  ground 
to  refuse  such  charges,  that  the  same  legal  projwsitions  em- 
braced in  them  have  been  substantially  enunciated  in  other 
43 
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charges  already  given  by  the  court.  It  is  the  right  of  a 
party  to  have  the  law  charged  in  his  own  language,  if  the 
legal  principle  it  contains  is  correct.  The  rule  of  error 
without  injury  does  not  apply  in  such  a  case.  It  is  error 
to  refuse  such  charges,  if  correct. — Polly  v.  AfcCall,  37  Ala. 
20,  31,  32;  Eevised  Code,  §  2756;  Edgar  v.  The  State, 
43  Ala.  45. 

The  first  charge  asked  and  refused  was  erroneous.  It 
was  too  broad.  The  jury  are  the  sole  judges  of  what  the 
evidence  proves,  because  they  alone  judge  the  weight  of 
the  evidence  and  its  effect  upon  their  minds ;  but  they  are 
not  the  sole  judges  of  what  evidence  has  been  introduced. 
This  is  the  province  of  the  court.  There  was  no  error  in 
refusing  this  charge. 

The  second  charge  was  also  wrong.  The  jury  can  not 
capriciously  refuse  to  believe  a  witness  who  is  not  impeached 
or  contradicted.  But  where  there  is  conflict,  they  may  be- 
lieve which  they  please.  Yet,  even  in  this,  they  should  be 
governed  by  reason.  Beason  is  the  soul  of  the  latu. — Coke 
Litt.  97,  183,  232 ;  7  Coke,  7.  The  third,  fourth  and  fifth 
charges  should  have  been  given.  They  announce  admitted 
legal  propositions,  which  are  applicable  to  the  evidence  in 
this  case.— ^Ae  State  v.  Neioman  &  Lever,  7  Ala.  69,  70; 
The  State  v.  Murphy,  6  Ala.  845,  852. 

The  judgment  of  the  court  below  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial.  The  appellant,  the  said 
Rachel  Williams,  will  be  held  in  custody  until  discharged 
by  due  course  of  law. 

[Note  by  Kepobteb.— The  opinion  iu  this  case  was  delivered  at  the 
June  term,  1871,  but  did  not  come  into  the  Reporter's  hands  in  time  to 
be  reported  earlier.  ] 
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• 


[ACnON  ON  JT7DOMKNT.] 


1.  Pleading  ;  nul  liel  corportinn,  whem  irrelevant — A  plea  of  nul  tiel  corpo- 
ratioa  to  a  complaint  which  describes  the  plaintiffH  as  "  The  St.  Louig 
Bagging  and  Kope  Company,"  without  more,  is  irrelevant,  and  may  be 
Btricken  out. 

2.  Same  ;  parties  plaintiff,  imperfect  description  of,  not  available  on  error 
or  in  arrest  of  judgment,  if  not  previoustif  ofyected  to- — When  the  com- 
plaint containH  a  substantial  cause  of  action,  and  judgment  is  ren- 
dered on  the  plea  of  the  general  issue,  the  imperfect  description  of  the 
character  in  which  the  plaintiffs  sue,  not  provionsly  objected  to,  is  not 
available  in  arrest  of  judgment,  or  on  error. 

3.  Presumptions  on  appeal ;  when  demurrer  presumed  wiikdratm. — A  de- 
murrer copied  iuto  the  transcript,  upon  which  no  action  of  the  court 
appears  to  have  been  taken,  will  be  presumed  to  have  been  withdrawn. 

4.  Evidence ;  waiver ;  admission  of  evidence  without  objection  below,  not 
available  on  error. — Where  the  minutes  of  a  court  and  the  original  pa- 
pers in  a  cause  are  used  in  evidence  in  another  court  without  objec- 
tion, and  admitted  to  be  correct,  exception  to  the  irregularity  of  their 
admission  can  not  he  mnde  for  the  first  time  in  this  court. 

6.  Amendments  ;  judgment  amended,  on  appeal. — A  judgment  against  the 
defendant  individually,  when  sued  as  administrator  on  a  cause  of  ac- 
tion against  bis  intestate,  will  be  amended  to  conform  to  the  com- 
plaint. 

(>.  Constitutional  law;  Art,  IV,  §  2,  of  the  State  Constitution,  not  violated, 
when  statute  complete  mthinits^^f.— An  act  of  the  legislature,  complete 
in  itself,  intolligiblf  without  reference  to  any  other,  and  not  purport- 
ing to  be  amendatory  of  another,  does  not  violate  Art  IV,  §  2,  of  the 
State  constitution. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunninoilui. 

This  action  was  brought  on  a  judgment  rendered  in  the 
circuit  court  of  Montgomery  county,  at  the  June  term, 
1867,  by  default,  in  favor  of  appellee,  and  against  appel- 
lant's intestate,  James  H.  Ware.  It  was  commenced  on 
the  4th  day  of  March,  1869.    On  the  12th  day  of  July, 
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1869,  the  plea  of  the  general  issue  was  filed,  and  on  the 
17th  day  of  July,  1869,  the  defendant  filed  two  other  pleas, 
viz. :  2.  Nul  tid  record ;  3.  Niil  tiel  corporation.  In  both 
cases  the  appellee  sued  simply  in  the  name  of  the  St* 
Louis  Bagging  and  Kope  Company.  At  the  trial,  the 
court,  on  motion,  struck  the  third  plea  from  the  file,  and 
the  defendant  excepted,  and  thereupon  the  defendant  with-"^ 
drew  his  second  plea,  and  the  cause  was  tried  on  the  gen- 
eral issue  alone.  A  demurrer  was  also  interposed,  but  it 
seems  to  have  been  abandoned.  There  was  nothing  tend- 
ing in  anywise  to  show  that  appellee  was  a  corporation, 
except  the  following  endorsement  on  the  complaint  in  this 
case  :  "  The  plaintiff  beibg  a  corporation,  I  acknowledge 
myseK  as  security  for  the  costs  of  this  cause,"  to  which 
entry  the  name  of  one  of  the  attorneys  of  plaintiff  was 
signed.  After  a  trial  by  jury,  and  verdict  and  judgment 
for  plaintiff,  the  defendant  moved  in  arrest  of  judgment 
upon  the  following  grounds  :  1.  The  complamt  does  not 
show  that  the  plaintiff  has  any  cause  of  action  as  against 
the  defendant.  2,  Said  complaint  failed  to  show  that  the 
plaintiff  had  any  right  to  sue  in  its  otvti  name.  3.  Said 
complaint  showed  on  its  face  that  the  alleged  judgment 
upon  which  this  suit  is  brought  is  null  and  void,  because  it 
appears  from  said  complaint  that  said  judgment,  if  any 
such    exists,  was    rendered   against   a   deceased  person. 

4.  Said  complaint  does  not  purport  to  be  brought  in  the 
name    and    in   behalf   of  any  person   capable   of   suing. 

5.  Said  complaint  purports  to  be  in  behalf  of  a  company, 
and  there  is  no  averment  of  the  incorporation  of  said  com- 
pany, or  their  right  to  sue  as  such,  or  that  said  company 
was  a  copartnership.  The  motion  was  overruled,  and  de- 
fendant excepted.  Appellant  assigns  as  error,  the  overrul- 
ing of  said  motion  in  arrest  of  judgment ;  the  striking  out 
of  the  plea  of  nul  tiel  corporation  ;  the  admission,  by  the 
court  below,  of  certain  record  evidence  of  the  judgment 
sued  on  ;  the  rendition  of  judgment  against  defe  ndant  per- 
sonally, when  the  judgment  should  have  been  de  bonis  in- 
testatis ;  and  the  unconstitutionality  of  the  law  authoriz- 
ing a  term  of  said  court  to  be  held  at  the  time  this  judg- 
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ment  was  rendered,  because  it  does  not  set  out  the  act  in 
full  which  it  puq)orts  to  amend. 

Morgan,  Braoo  &  Thorinoton,  for  appellant. — 1.  The 
third  plea  was  good  as  a  plea  in  bar,  and  should  not  have 
been  stricken  from  the  files  of  the  court.  It  was  a  matter 
of  defense  of  which  j;ho  defendant  was  entitled  to  take  ad- 
vantage, and  the  plaintiff  should  have  mot  it  either  with  a 
demurrer  or  a  replication. — Angell  <fe  Ames  on  Corpora- 
tions, §  634,  and  authorities  cited ;  Carpenter  v.  Jeter,  4 
Stew.  326 ;  Morgan  v.  Rhodes,  1  Stew.  70. 

ffhe  Revised  Code,  §  2630,  enumerates  the  cases  in  which 
pleas  may  be  stricken  from  the  files  on  motion.  This  plea 
is  not  faulty  for  any  reason  mentioned  in  said  section,  and 
being  good  in  form,  the  motion  to  strike  out  was  improp- 
erly made.  In  other  cases  than  those  enumerated  in  said 
section,  the  legislature  contemplated  that  pleas  which  con- 
formed substantially  to  the  schedule  of  forms  contained  in 
the  Code  should  be  met  by  demurrers  or  replications. 
But  it  is  said  we  were  estopped  from  pleading  nul  tiel  cor- 
poration, because  this  was  a  suit  upon  a  judgment.  Bat 
does  it  follow  that  because  there  was  such  a  corporation 
when  the  first  judgment  was  rendered,  that,  therefore,  the 
appellant  should  be  precluded  from  showing  that  there  was 
no  such  corporation  at  tlie  trial  when  a  suit  is  brought 
upon  that  judgment  ?  Non  constai,  the  corj>oration  might 
have  been  dissolved  during  this  intervening  j>eriod.  Such 
a  plea  was  a  good  plea. 

The  court  below  must  have  proceeded  upon  the  idea 
that  said  third  plea  was  a  plea  in  abatement/;  if  so,  this 
was  an  error. — Angell  &,  Ames  on  Corporations,  S  634,  and 
authorities  there  cited. 

If  the  court  below  proceeded  upon  the  idea  that  by  de- 
murring to  the  complaint  the  defend  mt  admitted  the  cor- 
porate capacity  of  the  plaintiff,  so  as  not  to  be  able  after- 
wards to  deny  its  corporat*3  cai>aoity  by  a  plea  in  bar,  this 
was  also  error.  A  defendant,  under  our  statute,  may  plead 
as  many  several  pleas  as  he  may  deem  necessary  to  his  de- 


670  FOKTY-SEVENTH  ALABAMA. 

Ware,  Adm'r,  v.  St.  Louis  Bagging  and  Kope  Co. 


fense,  and  that  these  pleas  are  inconsistent,  is  no  objection 
to  them. 

Plaintiff  being  a  private  corporation,  even  if  it  had  been 
chartered  in  this  State,  no  court  could  have  taken  judicial 
notice  of  its  charter  and  corporate  capacity,  and  upon  the 
issues  made  in  this  case  it  would  have  been  compelled  to 
have  proved  its  corporate  capacity. — Ala.  Conf.  Mefh.  E. 
Church  V.  Price,  ExW,  42  Ala.  39,  and  authorities  there 
cited  ;  Aajgell  &  Ames  on  Corporations,  §§  633-4,  and  au- 
thorities there  cited ;  Selma  dt   Tenn.  B.  R.  Co.  v.   Tipton, 

5  Ala.  787 ;  DuM  v.  Cahaha  New.  Co.,  10  Ala.  82. 

But  the  plaintiff,  being  a  foreign  corporation,  the  plea  of 
the  general  issue  called  in  question  its  corporate  character, 
and  devolved  upon  it  proof  of  its  corporate  character. 
Angell  &  Ames  on  Corporations,  §  633,  note  3,  and  author- 
ities there  cited. 

When  a  foreign  corporation  appears  in  court  it  must  es- 
tablish its  right  to  bring  the  suit  and  to  make  the  contract 
it  seeks  to  enforce. — Marine  Ins.  Co.  v.  Jauncey,  1  Barb. 
436 ;  Bank  of  Michigan  v.  Williams,  5  Wend.  478  ;  Angell 

6  Ames  on  Corporations,  §  633,  note  4,  and  authorities 
there  cited ;   U.  S.  Bank  v.  Stearns,  15  Wend.  314. 

But  no  proof  whatever  was  made  of  the  corporate  exist- 
ence of  plaintiff,  or  that  plaintiff  was  authorized  to  make 
the  contract  which  it  sought  to  enforce  in  this  case.  The 
judgment  is  de  bonis  propriis  ;  it  should  be  de  bonis  testa- 
toris,  if  rendered  at  all. 

The  judgment  appealed  from  in  this  case  is  null  and 
void,  because  the  term  of  the  court  at  which  it  was  ren- 
dered was  held  under  and  by  virtue  of  an  act  of  the  leg- 
islature approved  November  28, 1868  ;  which  act  is  uncon- 
■*'■'■' tional  in  this, — it  amends  and  revises  another  act  of 
'"^-  and  fails  to  contain  said  act,  amended,  as 
-  of  holding  said  court. — Cooley  on 
bridge  Go.  v.  Armstead,  41 
^  •   Weaver  et  at  v. 
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et  al.  V.  PearsdU  et  al.,  1  Peters,  3-40 ;   Wilcox  v.  Jackson^  , 
13  Peters,  51 1 ;  Lessee  of  Hickey  et  al.  v.  Steioardt  3  How. 
762 ;   JViglitman  v.  Karsner,  20  Ala.  451 ;  Lanmr  v.  Com'ra 
Court  Marshidl  County,  21  Ala,  772  ;  Cidluiu  v.  Casey  d;  Co., 
1  Ala.  351 ;  Garlick  v.  Zfunn,  ExW,  42  Ala.  404-5.      • 

As  this  suit  was  properly  pending  in  the  said  city  court 
before  the  erroneous  and  void  judgment  was  rendered,  a 
reversal  by  appeal  is  the  proper  remedy,  because  the  effect 
of  a  reversal  will  be  to  leave  the  parties  where  they  were 
before  said  erroneous  and  void  judgment  was  rendered. 
CuUum  V.  Casey  <&  Co.,  1  Ala.  351 ;  Garlick  v.  Dunn,  42 
Ala,  404 ;  Dred  Scott  v.  San/ord,  19  How.  394. 

An  objection  like  that  which  is  here  made  to  the  above 
judgment  may  be  taken  at  any  stage  of  the  proceedings, 
for  it  goes  to  the  power  of  the  court  over  the  parties  or 
the  subject  matter,  and  the  defendant  need  not,  for  he  can 
not  give  the  plaintiff  a  better  writ  or  bill, — R/iode  Island  v. 
Massachusetts,  12  Peters,  657 ;  Cooley  on  Const.  Lim.  p. 
398  ;  HiU  v.  Pevple,  16  Mich.  351. 

The  above  amendment  and  revision  of  said  statute  is  not 
made  by  impUcatioTi ;  it  is  an  express  amendment  and  re- 
vision. Such  is  its*  effect,  and  it  is  within  the  mischief  of 
the  constitutional  inhibition,  Tliis  court  has  decided  that 
the  legislature  is  presumed  to  know  the  law,  and  to  know 
the  extent  of  its  powers, '  Whatever,  therefore,  the  legisla- 
ture does  is  done  knowingly,  and  is  expressly  done,  and 
any  violation  of  an  express  provision  of  the  constitution 
by  the  legislature  can  not  be  maintained  and  upheld  on  the 
ground  that  it  was  impUedly  and  not  expressly  done. — Ex 
parte  Sehna  d;  Gulf  Ji.  R.  Co.,  46  Ala,  696. 

And  reluctant  as  this  court  may  be  to  pass  upon  Uie  con- 
stitutionality of  a  statute  unless  necessity  requires  it,  yet 
when  that  necessity  exists,  this  court  has  a  duty  to  per- 
form from  which  it  will  not  shrink,  let  the  consequences  be 
what  they  may. — Ex  parte  Sdma  &  Gulf  R.  R.  Co.,  45 
Ala.  696 ;  Dorman  v.  The  StaU,  34  Ala.  216 ;  Sadler  v. 
Langham  et  al.,  34  Ala.  336  ;  OaJdey  v.  Aspin^oaU,  3  Coma, 
647,  568. 

What  the  legislature  can  not  do  directly  and  expressly, 
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it  can  not  do  indirectly  by  implication. — Cooly  on  Const- 
Lim.  pp.  95,  160,  note  3,  285,  289. 

If  the  provision  of  the  constitution  in  question  is  any- 
thing, it  is  a  form  j)rescribed  for  legislative  action.  "  The 
forms  prescribed  for  legislative  action  are  in  the  nature  of 
limitations  upon  its  authority.  The  constitutional  provis- 
ions which  establish  them  are  equivalent  to  a  declaration 
that  the  legislative  power  shall  be  exercised  under  these 
forms,  and  shall  not  be  exercised  under  any  other.  A 
statute  which  does  not  observe  them  will  plainly  be  inef- 
fectual."— See  Cooley  on  Const.  Lim.  p.  177.  If  this  be  a 
true  construction,  and  unquestionably  it  is,  then  how  can 
the  courts  excuse  a  disregard  of  these  provisions  on  the 
part  of  the  legislature  by  saying  that  if  the  amendatory 
law  is  original  in  form,  complete  in  itself,  and  intelligible 
without  reference  to  any  other  law,  in  that  event  it  is  not  a 
violation  of  the  constitutional  provision  ?  This  court  has 
never  so  decided. 

It  is  respectfully  submitted,  that  the  remark  made  to  that 
effect,  and  the  authorities  cited  by  Chief-Justice  Walker, 
in  his  dissenting  opinion  in  the  cases  of  Ex  parte  Pollard 
and  Ex  'parte  Woods,  in  the  40th  Alabama  Reports,  p.  100, 
was  not  essential  in  any  point  of  view  to  the  decision  of 
that  cause ;  and  that  the  same  is  true  of  the  same  remark 
made  by  the  majority  of  the  court  in  the  case  of  the  Tus- 
caloosa Bridge  Co.  v.  Olmstead,  (41  Ala.  18.) 

Sam'l  F.  Rice,  and  Fitzpatrick,  Williamson  &  Gold- 
THWAITE,  contra. — 1.  Was  it  proper  for  the  court  to  strike 
from  the  file  the  plea  of  nul  tiel  corporation  ?  It  was,  for 
two  reasons.  1st.  The  plea  of  the  general  issue  admits  the 
character  in  which  plaintiff  sues. — Angell  &  Ames  on  Cor. 
§  633 ;  Prince  v'.  Bk.  of  Columbus,  1  Ala.  241 ;  Wallrr  v. 
Mobile  Ins.  Co.,  31  Ala.  Eep.  529 ;  Litchfield  Bank  v.  Chenk, 
29  Conn.  148 ;  Monumoi  Ex.  Bank  v.  Rogers,  1  Mass.  159 ; 
School  Dist.  V.  Blaisddl,  0  N.  Hamp.  197 ;  Bank  v.  Allen, 
11  Yt.  302;  Penobscot  Cor.  v.  Lamson,  4  Shep.  224.  2d. 
The  two  other  pleas  should  have  been  stricken  out,  because 
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they  were  filed  five  days  after  the  plea  of  the  general  issue, 
and  without  leave  of  the  court. — Rev.  Code,  §  2639. 

2.  The  demurrer  does  not  seem  to  have  received  any  at- 
tention by  the  court,  and  if  it  was  ever  filed,  must  be  con- 
sidered as  waived  by  pleading  to  the  meiits. 

3.  In  addition,  the  right  of  the  plaintiff  to  sue  was  ad- 
mitted in  the  judgment  against  James  H.  Ware.  This  suit 
being  on  that  judgment,  against  the  administrator  of  J.  Hi 
Ware,  nothing  detei  mined  in  that  suit  can  be  re-examined 
in  this. 

4.  It  is  insisted,  that  the  city  court  of  Montgomery  had 
no  right  to  hold  a  term  at  the  time  this  judgment  was  ren- 
dered, on  the  ground  that  the  act  of  1868  (Acts  of  1868, 
page  351,)  is  imconstitutional,  in  that  it  seeks  to  amend  a 
former  stjitute,  and  does  not  set  that  former  statute  out  in 
full.  This  provision  of  the  constitution  (art.  4,  §  2,)  is  only 
intended  to  prohibit  amending  or  revising  laws  by  additions 
or  alterations  which,  without  referring  to  the  law  amended, 
would  not  be  intelhgible.  If  the  law  in  itself,  without  ref- 
erence to  any  other  law,  is  complete,  original  in  form,  and 
intelligible,  it  does,  not  fall  within  the  meaning  and  spirit 
of  the  constitution.  The  above  rule  Ls  the  test,  and  if  the 
new  law  bears  this  test,  it  is  not  obnoxious  to  the  provision 
of  the  constitution.  This  law  of  1868  is  complete  in  itself, 
is  intelligible  without  reference  to  any  other  law,  and  is 
original  in  form. — Ex  parte  Pollard,  40  Ala.  100;  Com.  v, 
Dewey,  15  Gratt^n,  1 ;  Davit  v.  State,  7  Md.  151 ;  Parkin- 
son V.  State,  14  Md.  18-21. 

B.  F.  SAFFOLD,  J.— Tlie  suit  is  by  the  appellees  upon 
a  domestic  judgment  recovered  against  the  intestate  of  the 
appoUant.  The  summons  and  complaint  contain  no  other 
description  of  the  plaintiff  than  as  the  "  St.  Louis  Biding 
and  Rope  Co." 

The  pleas  of  the  defendant  were — Ist,  the  general  issue ; 
2d,  niil  ti'el  record;  3d,  nul  tiel  corporation.  On.  motion  of 
the  plaintiff,  the  third  plea  was  stricken  out,  upon  wliich 
the  defendant  excepted,  and  withdrew  his  second  plea.  The 
proceedings  and  judgment  in  the  suit  against  the  decedent 
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were  given  in  evidence,  and  are  made  a  part  of  this  record 
by  the  bill  of  exceptions.  It  appears  that  in  that  suit,  the 
plaintiffs  were  described  in  the  same  manner  as  in  this,  and 
that  judgment  was  by  default. 

It  does  not  appear  from  the  record  that  the  plaintiffs 
sued  as  a  corporation.  The  plea  of  nul  tiel  corporation  was 
therefore  irrelevant,  and  subject  to  be  stricken  out. — Rev. 
Code,  §  2630. 

The  defendant  can  not  make  any  objection  to  the  judg- 
ment, the  foundation  of  the  suit,  that  his  intestate  could 
not  have  made.  Section  2684  of  the  Revised  Code  says  : 
"  When  suit  is  brought  by  a  firm,  or  in  the  name  of  a  part- 
nership, the  plaintiff  must  not  be  required  to  prove  the  ex- 
istence of  the  firm,  or  the  individuals  composing  it,  unless 
the  same  is  denied  by  plea,  verified  by  affidavit."  The 
name  or  firm  used  by  a  partnership  is  arbitrary  and  con- 
ventional. They  may  use  the  name  of  both,  or  of  one  of 
them  alone,  or  any  distinct  designation,  by  which  all  will 
be  included  or  bound,  as  if  their  names  were  used. — Par. 
on  Part.  p.  128.  The  judgment  sued  on,  being  by  default, 
might  have  been  reversed  on  error,  under  the  authority  of 
Beid  d  Co.  v.  McLeod,  (20  Ala.  576).  But  in  the  present 
suit,  as  the  defect  in  the  complaint  was  neither  demurred 
to,  nor  pleaded  in  abatement,  and  the  cause  was  tried  on 
a  plea  to  the  action,  the  defendant  must  be  deemed  to  have 
waived  it. — Ortez  v.  Jewett  &  Co.,  28  Ala.  662. 

The  demurrer  set  out  in  the  transcript  seems  not  to  have 
been  acted  on.  We  presume  it  was  waived.  The  matters 
assigned  as  ground  for  arrest  of  judgment  are  such  as  might 
have  been,  but  were  not,  objected  to  before ;  the  complaint 
contains  a  substantial  cause  of  action,  and  therefore  the 
judgment  could  not  be  arrested.— Rev.  Code,  §  2811.  The 
third  ground  of  the  motion  is  not  sustained  by  the  record. 

The  record  evidence  objected  to  in  the  assignment  of  er- 
rors, was  received  without  objection  on  the  trial,  and  ad- 
mitted to  be  the  proceedings  of  the  courts  they  purported 
to  be.     No  objection  can  now  be  taken  to  it. 

The  judgment  is  entered  against  the  defendant  individu- 
ally.    He  was  sued  as  administrator  on  a  cause  of  action 
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against  his  intestate.  It  will  be  amended  so  as  to  conform 
to  the  complaint.— Rev.  Code,  §§  3505, 3502 ;  Hicks  v.  Bar- 
ret, 40  Ala.  491. 

The  act  approved  November  28,  1868,  **  to  fix  the  time  of 
holding  the  city  court  of  Montgomery,"  is  an  independent 
law,  not  purporting  to  be  amendatory  of  another.  It  does 
not,  therefore,  violate  article  4,  section  2,  of  the  State  con- 
stitution.— Ex  parte  Pollard,  40  Ala.  77. 

The  judgment  is  amended,  and  affirmed. 


Ex  PARTE  HALL. 

[IKDICTMENT  FOB  MUBDKB — DISCONTINTTAMCB  ] 

1.  Crin^inal  prosecution  ;  how  may  be  diacontinHed. — ^  criminal  proaeoa- 
tion,  aH  well  as  a  civil  auit,  may  be  diacontinued  by  the  act  of  the  State, 
or  of  the  coort,  or  of  the  attorney  vrho  proaecntea  in  behalf  of  the 
State. 

2.  Ditcoiitinttance ;  deJinitioH  of. — A  discontinuance  is  defined  to  be.  a 
gap  or  chasm  in  the  proceeding,  occurring  while  the  suit  is  pending. 

8.  Same;  what  amounts  to  waiver  o/.  — It.  notwithstanding  the discontina- 
ance,  the  defendant  continues  to  appear,  and  auffera  the  suit  to  pro- 
gress without  objection  on  his  part,  the  discontinuance  is  waived,  and 
he  loses  the  benefit  of  it. 

4.  The  (petitioner  was  indicted  for  murder  in  the  circait  court  of  Chero- 
kee county,  in  J865.  In  I8(i7.  on  his  application,  the  venue  wm 
changed  to  the  county  of  Baine.  Afterwards,  in  December,  lt€t.  the 
county  of  Baine  was  abolished  by  an  ordinance  of  the  constitutional 
convention.  In  1868  said  ordinance  was  repealed  by  an  act  of  the  gen- 
eral  aaaembly,  by  which  it  was  provided  "that  said  county  shall  be 
known  as  the  uoanty  of  Etowah."  The  canae  was  then  entered  npoti 
the  State  docket  of  Etowah,  and  the  petitioner  continued  to  appear, 
without  objection,  and  the  cause  was  continued  from  term  to  term  un- 
til the  fall  term  of  the  circuit  court  of  Etowah  cout.ty,  I(j7l  ;  at  which 
term  petitioner  moved  the  court  to  strike  said  cause  from  the  docket, 
on  the  ground  tliat  the  same  had  been  diHcoutina«d.  His  motion  was 
overruled,  and  he  excepted,  and  now  makes  an  application  to  tbia  court 
for  a  iiianda?MM«  to  compel  the  circuit  court  to  strike  said  cause  from 
the  docket,— £r«/d,  1st,  that  tUje  said  ordinance,  abolishing  the  county 
of  Baine,  wm  »  diaooutinnanoe  of  aaid  prosecution  ;  2d,  that  the  said 
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act  of  the  general  assembly,  repealing  said  ordinance,  did  not  create  a 
new  county,  but  re-established  the  county  of  Baine,  with  another  name; 
3d,  that  the  continued  appearance  of  said  petitioner,  without  objection, 
and  the  continuance  of  said  cause  from  term  to  term,  until  the  fall 
term  of  the  circuit  court  of  Etowah  county,  1871,  was,  on  his  part,  a 
waiver  of  said  discontinuance.  (Peteus,  J.,  dissenting,  held  that  the 
abolition  of  the  county  of  Baine  did  not  work  a  discontinuance  of  the 
prosecution.) 

This  was  a  petition  of  William  M.  Hall  for  a  rule  nisi  to 
be  directed  to  tlie  presiding  judge  of  the  circuit  court  of 
Etowah,  commanding  said  court  to  strike  from  the  docket 
the  case  of  the  State  of  Alabama  v.  William  M.  Hall,  on 
an  indictment  for  murder,  on  the  ground  that  the  case  had 
been  discontinued.  The  facts  material  to  an  understanding 
of  the  case  vnll  be  found  in  the  opinion  of  the  court. 

Cooper  &  Eeeat:s,  for  the  petition. — Under  the  laws  of 
England,  whence  our  system  of  jurisprudence  is  derived, 
since  the  time  of  Edward  I,  the  king  was  recognized  as  the 
fountain  of  justice  and  supreme  magistrate  of  the  kingdom, 
intrusted  with  the  whole  execution  of  the  law.  No  court 
whatsoever  can  claim  any  jurisdiction,  unless  it  some  way 
or  other  derive  it  from  him. — 2  Bacon's  Abr.  618. 

In  time  of  Edward  I,  that  it  might  seem  that  justice 
flowed  from  the  king,  the  kiag  himself  sat  in  person  in  the 
court  of  king's  bench.  Hence  the  power  of  this  court, 
which  it  still  retains,  of  exercising  a  superintendence  over 
other  jurisdictions.  But  the  king  was  sometimes  present, 
yet  the  chief-justice  gave  the  rule,  that  the  king  might  not 
decide  his  own  cause. — lb. 

At  common  law,  all  courts  derived  their  authority  from 
the  king.  For  more  convenient  administration  of  justice, 
the  king  appointed,  by  letters  patent  to  be  revoked  at  his 
pleasure,  the  judges  of  the  several  courts,  to  administer  the 
law  according  to  the  power  committed  to  and  distributed 
among  said  several  courts.  The  king  himself  being  in- 
trusted with  thQ  whole  executive  power  of  the  law,  sits  not 
in  judgment  ui  any  court. — 2  Bacon's  Abr.  619,  "B." 

Hence,  it  has  been  determined  that  at  common  law  the 
patents  of  judges,  sheriffs,  &c.,  are  determined  by  the  death 
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of  the  king  in  whose  name  they  are  made. — Bacon's  Abr. 
p.  622,  (C). 

Hence,  }jy  parity  of  reason'ng,  the  county  of  Baine  hav- 
ing been  created — composed  of  detached  portions  tiiken 
from  other  counties — into  a  separate  jurisdiction,  having 
elected  its  officers,  organized  its  courts,  under  and  b}'  vir- 
tue of  the  act  of  1866-7,  was  recognized  as  one  of  the  coun- 
ties of  Alabama,  having  a  lawful  jurisdiction  co-extensive 
with  the  boundaries  prescribed  in  the  act  by  which  it  was 
createtl.  One  year  aftei^wards  that  act  was  repealed.  By 
that  repeal  the  separate  jurisdiction  was  taken  away,  and 
re-attached  or  reverted  to  the  counties  whence  taken ;  and 
by  operation  of  law  the  several  county  offices  becHme  va- 
cant and  the  officers  hec&me /unci ufi  officio. 

By  the  3d  article  of  the  declaration  of  rights,  all  politi- 
cal power  is  inherent  in  the  people,  and  all  free  govern- 
ments are  formed  on  their  authority  and  estabhshed  for 
their  benefit ;  and  that,  therefore,  they  have  at  all  times  Im 
inherent  right  to  change  their  fomi  of  government  in  such 
manner  as  they  may  deem  expedient. — Const.  Ala.  art.  1. 
The  people  in  their  convention  had  the  right  to  reor- 
ganize their  judicial  system,  and  to  create  or  abolish  coun- 
ties. Tlie  county  of  Jinine  being  abolished,  no  inherent 
jurisdiction  remained,  and  no  authority,  direct,  or  inherent, 
or  constructive,  remained  with  the  officers  of  Bainc  cfmnty. 
The  clerk  could  issue  no  process,  the  sheriff  hml  no  author- 
ity ;  no  one  was  authorized  by  law  to  give  transcriptaof  or  to 
certify  records.  The  courts  once  existing  were  wiped  out, 
and  no  creative  power  existed  to  impart  vitiUity  to  actions 
{^ending. 

It  was  an  act  of  the  State  in  the  cxerci.se  of  her  sovereign 
power;  and  in  all  criminal  prosecutioi.s  the  legialature,  as 
well  as  Che  people  in  convention,  may  grant  pardons  for 
offenses  against  the  Stite  either  before  or  after  prosecu- 
tion ;  and  in  all  caries  where  the  due  administration  of  the 
laws  are  interrupted  by  voluntary  intervention  of  the  State, 
or  by  any  of  its  constituted  agents  having  the  authority  to 
control  that  prosecution,  it  operates  as  a  discontinuance, 
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and  is  equivalent  in  its  consequences  to  a  release  of  the 
defendant. 

Baine  county  was  cZe /ac^o  e^  de  jure  vested  with,  the  neces- 
sary functions  for  the  administration  of  law  and  order. 
The  powers  and  functions  with  which  Baine  was  invested 
were  not  inherent,  but  derivative ;  integral  parts  of  an  in- 
herent sovereignty  in  the  State  delegated  for  the  conve- 
nience of  administrative  justice,  resumable  at  the  pleasure 
of  the  delegating  power.  Baine  county  was  but  the  crea- 
ture of  the  State,  invested  with  administrative,  but  no  in- 
herent sovereignty.  Her  jurisdiction  and  territory  were 
coterminous ;  her  boundaries  confined  her  jurisdiction.  Her 
boundaries  and  jurisdiction  depend  upon  the  legislative 
will.  The  legislature  creates  and  may  destroy.  The  object 
of  dividing  a  State  into  counties  is  the  convenience  in  the 
administration  of  the  laws.  When  Baine  county  was  cre- 
ated, all  the  incidents  of  a  county  attached  to  it;  when  it 
w'as  abolished,  all  the  incidents  which  conspu^ed  to  consti- 
tute the  functions  of  a  county  feU  eo  instanti  the  county  was 
abolished,  unless  the  repealing  act  should  otherwise  pro- 
vide. 

There  were  no  provisions  giving  direction  as  to  the  dis- 
position of  unadjudicated  business,  further  than  to  provide 
the  jurisdiction  over  the  territory  of  which  it  was  composed 
should  re-attach  to  the  counties  whence  taken. 

A  county  is  the  creature  of  an  act  of  the  legislature ;  the 
repeal  of  the  act  by  the  convention  abolished  the  county. 

A  prosecution  by  indictment  is  a  suit  in  which  the  State 
is  plaintiff  and  the  accused  is  the  defendant. — Drinkard  v. 
State,  20  Ala.  9,  594 ;  see  brief  of  counsel  in  above  case. 

The  rights  of  a  defendant  in  a  civil  cause  can  not  be 
greater  than  those  of  a  defendant  in  a  criminal  case. — See 
opinion  of  the  court  in  case  of  Drinkard  v.  State,  20  Ala. 
Kep.  10. 

It  is  well  established  by  all  the  authorities  that  every  suit, 
whether  civil  or  criminal,  may  be  discontinued. — Ih.  13. 
^     The  question  then  arises,  what  will  produce  a  discontin- 
uance? 

In  answer  to  this  question,  we  think  that  the  authorities 
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fully  sustain  the  position  tliat  any,  active  and  unlawful  in- 
terference amounts  in  law  to  a  discontinuance. — Drinkard 
V.  State,  20  Ala.  9 ;  Forrester  v.  Forrester,  39  Ala.  320 ;  see 
opinion  of  the  court,  323 ;  Ex  jxtrte  Rivern,  40  Ala.  712 ; 
see  opinion  of  court,  714. 

The  State  being  the  party  plaintiif,  did  take  such  an  ac- 
tive and  unlawful  interference,  (by  its  convention  of  1867,) 
in  abolishing  the  county  of  Baine,  as  to  produce  a  discon- 
tinuance in  this  cause. 

There  was  no  waiver ;  there  can  be  none  in  a  capital  fel- 
ony by  implication.  No  act  of  the  State  has  been  predi- 
cated upon  the  delay,  in  making  tlie  motion. — 40  Ala.  p.  1 ; 
Cancaici  v.  People,  4  Smith's  N.  Y.  128. 

John  Foster,  contra. — Tlie  ordinance  of  the  convention 
of  1867,  abolishing  the  county  of  Baine,  is  void,  because 
that  convention  possessed  no  legislative  power. — Jemison 
on  Conventions,  p.  391. 

If  the  ordinance  was  valid,  it  had  no  vitality  until  the 
constitution  was  adopted  by  the  people  of  Alabama  and 
ratified  by  congress.  This  was  the  opinion  of  the  mihtary 
authorities  who  then  controlled  the  State.  They,  by  their 
orders,  still  recognized  the  county  of  Baine. — See  Orders 
of  Gens.  Pope  and  SwajTie. 

There  was  no  failure  to  hold  a  court  which  could  oj>erate 
as  a  discontinuance  of  this  cause. 

If  the  onlinanco  was  valid,  it  is  only  as  the  exercise  of 
legislative  power,  and  no  act  of  a  legislature  tan  discon- 
tinue a  cause  ponding  in  court.  The  coimty  of  Baine  was 
established,  if  not  by  continuing  the  Code  in  force,  cer- 
tainly by  the  act  of  the  legislature  of  December,  1868. 
Changing  the  name  and  boundaries  is  immaterial.  If  by 
virtue  of  the  ordinance  tlie  jurisdiction  of  the  case  was 
transferred  to  Cherokee,  then  the  re-establishing  of  the 
county  re-transferred  the  cause  to  Etowah. 

Each  term  of  the  courts  of  Baine  were  held  after  the  or- 
dinance, by  at  least  a  de  facto  judge. 

Plainly  the  petitioner  has  waived  the  discontinuance,  if 
there  was  one.    His  motion  to  strike  the  cause  from  the 
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docket,  was  based  on  facts  which  he  knew  several  terms 
before  his  motion  was  made. — See  Eoq  parte  Bhodes,  43  Ala. 
Rep.  373. 

PECK,  C.  J. — A  criminal,  as  well  as  a  civil  suit*  may  be 
discontinued.  A  discontinuance  is  defined  to  be  a  gajj  or 
chasm  in  the  proceeding  afte*  the  suit  is  pending. — Hawk^ 
Pleas  of  the  Crown,  vol.  2,  416 ;  Chitty's  Crim.  Law,  346  '; 
Drinkard  v.  The  State,  20  Ala.  9.  In  that  case,  the  defend- 
ant below  was  indicted  for  gaming.  Two  writs  of  ca^nas 
were  issued  against  him,  which  were  returned  "not  found.'* 
Thereupon,  on  motion  of  the  solicitor,  with  the  leave  of 
the-  court,  the  case  was  withdrawn  from  the  docket,  with 
leave  to  reinstate  the  case,  if  necessary.  No  further  step 
was  taken  in  the  cause  for  several  terms,  when,  upon  order 
of  the  solicitor,  a  capias  was  issued  and  the  defendant  was 
arrested.  At  the  trial,  the  defendant  moved  the  court  to 
strike  the  cause  from  the  docket,  on  the  ground  that  it  had 
been  discontinued.  The  motion  was  overruled,  and  the 
defendant  excepted.  This  court  held  that  the  cause  was 
discontinued. 

In  the  case  of  Ex  parte  liivers,  (40  Ala.  712,)  the  peti- 
tioner was  indicted  in  the  circuit  court  of  Barbour  county, 
for  an  assault  with  intent  to  murder.  After  the  cause  had 
been  continued  several  times,  upon  the  ground  that  the 
presiding  judge  had  been  of  counsel ;  and  on  that  ground, 
on  motion  of  the  prosecuting  attorney,  the  court  ordered 
the  cause  to  be  transferred  to  the  circuit  court  of  Macon 
county.  A  transcript  of  the  proceedings,  as  in  change  of 
venue,  together  with  the  papers  of  the  cause,  were  for- 
warded to  the  clerk  of  the  circuit  court  of  Macon  county. 
The  defendant  objected  to  the  ruling  of  the  court,  trans- 
ferring the  cause  from  Barbour  to  Macon  county.  His  ob- 
jection was  overruled,  and  he  excepted.  After  said  order 
was  made,  the  cause  disappeared  from  the  docket  of  the 
circuit  court  of  Barbour  county  for  several  terms  of  said 
court ;  when  the  solicitor  moved  the  court  of  said  county 
to  vacate  the  order  transferring  said  cause  to  Macon  county. 
To  this  defendant  objected ;  his  objection  was  overruled, 
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an?l  he  excepted.  The  court  vacated  said  order  of  transfer, 
and  directed  said  cause  to  be  continued  until  the  next  term 
of  said  court.  To  all  this  defendant  objected ;  his  objec- 
tion was  oven'uled,  and  he  excepted. 

At  the  next  term  of  said  court,  the  defendant  moved  the 
court  to  strike  said  cause  from  the  docket,  for  the  reason 
that  the  prosecution  had  been  dLscoutinued.  The  court 
overruled  his  motion,  and  he  excepted,  and  on  defendant's 
application  the  cause  was  continued.  Tliereupon,  defend- 
ant made  an  application  to  this  court  for  a  rule  on  the  judge 
of  said  circuit  court  to  require  him  to  show  cause  why  a 
mandamuH  should  not  issue,  commanding  him  to  strike  said 
cause  from  the  docket.  This  court  held  that  the  cause  was 
discontinued,  and  the  defendant's  appUcation  was  granted. 

In  this  case,  the  petitioner,  at  the  fall  term  of  the  cir- 
cuit court  of  Cherokee  county,  1865,  was  indicted  for  the 
crime  of  murder.  At  the  fall  term  of  said  court,  1867,  on 
petitioner's  application,  the  venue  was  changed  to  the  cir- 
cuit court  of  Baine  county.  Afterwards,  on  the  12th  day 
of  October  of  the  same  year,  a  transcript  of  the  proceed- 
ings, with  the  papers  in  the  case,  was  forwarded  to  the 
clerk  of  the  circuit  court  of  Baine  county,  and  the  cause 
was  entered  upon  the  State  docket  of  said  county.  After- 
wards, at  the  fall  term  of  the  circuit  court  of  Baine  county,' 
1867,  the  petitioner  states  in  his  petition,  he  was  put  upon 
his  trial  on  said  indictment,  and  after  the  trial  had  pro- 
gressed for  some  time,  the  court,  for  reasons  satisfactory'  to 
the  presiding  judge,  continued  the  case  to  the  next  term 
of  said  court.  After  this,  on  the  3d  day  of  November, 
1867,  the  constitutional  convention  of  this  State  passed  an 
ordinance,  entitled  **  An  ordinance  to  abohsh  the  new 
county,  called  the  county  of  Baine,  formed  by  the  last 
general  assembly  of  this  State."  Said  ordinance  is  as  fol- 
lows : 

"  Be  it  ordained  by  the  ^jeopjfe  of  the  State  of  Alabama  in 
convention  assenibled,  That  the  new  county,  called  the 
county  of  Baine,  formed  out  of  portions  of  the  counties  of 
Cherokee,  DeKalb,  Marshall,  Blount,  St.  Clair  and  Cal- 
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lioun,  in  this  State,  by  an  act  of  the  general  assembly  of 
this  State,  purporting  to  have  been  approved  on  the  sev- 
enth day  of  December,  1866,  and  numbered  92  among  the 
published  acts  of  said  general  assembly,  be,  and  the  same 
is  hereby  abolished,  and  the  territory  and  jurisdiction  of 
said  new  county  of  Baine  is  restored  to  the  counties  out 
of  which  it  was  formed,  as  the  same  existed  before  the 
formation  of  said  new  county." 

Afterwards,  on  the  1st  day  of  December,  1868,  by  an  act 
of  the  general  assembly,  said  ordinance  was  repealed,  and 
in  said  act  it  is  provided  and  declared  that  said  county  of 
Baine  shall  be  known  as  the  county  of  Etowah.  By  said 
act  the  territory  of  said  county  is  somewhat,  but  not  mate- 
rially changed.  Notwithstanding  the  said  ordinance  abol- 
ishing the  said  county  of  Baine,  circuit  courts  appear  to 
have  been  held  in  said  county  up  to  the  passage  of  said 
act  of  the  1st  of  December,  1868,  the  last  court  being  held 
in  the  fall  of  said  year,  1868.  The  transcript  of  the  pro- 
ceedings had  in  said  cause  is  made  a  part  of  petitioner's 
petition,  which  contains  the  following  entry,  to-wit : 
"  Baine  County— I'all  Term,  1868.  State  v.  Wm.  M.  Hall. 
Came  the  State  by  her  solicitor,  J.  L.  Cunningham,  and 
the  defendant  in  person,  and  the  court  having  been  of 
counsel,  this  cause  stands  continued."  The  next  entry  in 
said  transcript  is  as  follows  :  "  Spring  Term,  1869 — Etowah 
County.  State  v.  Wm.  M.  Hall.  The  court  having  been 
of  counsel,  cause  stands  continued  by  operation  of  law." 
Similar  entries  appear  in  said  transcript  up  to  the  spring 
term,  1871. 

At  the  fall  term,  1871,  the  coilrt  was  held  by  the  Hon. 
Wm.  S.  Mudd,  one  of  the  jadges  of  the  circuit  court  of 
this  State.  At  this  term  of  the  said  court,  the  said  trans- 
cript states,  petitioner,  said  Wm.  M.  Hall,  came  in  his  own 
person,  and  by  counsel,  and  moved  the  court  to  strike  said 
cause  from  the  docket,  and  that  he  be  discharged. 

Several  grounds  are  stated  in  the  motion  why  the  same 
should  be  granted,  all,  however,  amounting  to  this,  that 
said  ordinance  abolishing  said  county  of  Baine  was  a  dis- 
continuance  of   said   prosecution.     The   transcript  states 
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that  said  motion  was  k^ard  upon  the  statutes,  said  ordi- 
Hanoe,  and  military  orders,  in  reference  to  said  counties  of 
Baine  and  Etowah,  and  upon  proof  that  the  judicial  and 
other  officers  of  said  county  of  Baine  hatl,  in  fact,  contin- 
ued to  perforin  their  duties  and  functions  up  to  the  repeal 
of  the  said  ordinance  of  the  convention  of  18G7,  by  which 
the  county  of  Bame  w^as  abolished. 

What  said  military  orders  referred  to  were,  is  not  stated, 
and  we  do  not  judicially  know  what  they  were.  The  said 
motion  wns  ovemiled,  and  petitioner  excepted.  The 
cause  was  then  continued  by  con.sent,  without  preju- 
dice, <fec. 

On  the  authority  of  the  cases  of  Drinkdrd  v.  Tltc  State^ 
and  Ex  jxnk  Rivers,  supra,  it  seems  to  us,  the  said  ordi- 
nance abolishing  said  county  of  B.iine,  was  a  discontinu- 
ance of  said  prosecution.  From  the  abolition  of  said 
county  until  the  same  was  re-established,  with  the  name 
of  Etowah,  a  period  of  nearly  twelve  months  elapsed,  dur- 
mg  which  period  the  proceedings  in  said  canse^were  inter- 
rupted, and  no  step  could  le-^ally  be  taken  in  the  same. 
This  was  a  gap  or  chasm  in  the  proceedings  occasioned  by 
the  plaintiff,  the  State,  and  was  a  discontinuance.  But  the 
continued  appearance  of  the  petitioner,  and  the  continu- 
ance of  said  cause,  as  stated,  without  objection  on  his  part, 
was  a  Waiver  of  said  discontinuance.  It  is  said  in  Black- 
stone's  Commentaries,  vol.  3,  p.  296,  that  "  where  the 
plaintiff  leaves  a  cliasm  in  the  proceedings  of  his  cause  as 
by  not  continuing  the  process  regularly  from  day  to  day, 
aaid  from  time  to  time,  as  ho  ought  to  do,  the  suit  is  dis- 
continued, and  the  defendant  is  no  longer  bound  to  attend, 
but  the  plaintiff  must  begin  again."  The  clear  inference 
from  this  is,  if  the  defendant  does  attend,  and  permits  the 
cause  to  proceed  without  objection,  the  error  or  irregular- 
ity is  waived,  and  he  thereby  loses  the  benefit  of  it.  In 
practiot!,  it  is  required  of  every  one  to  take  advantage  of 
his  rights  at  the  proper  time,  and  neglecting  to  do  so,  will 
bo  considered  a  waiver. — Bouv.  Law  Die.  vol.  2,  p.  648. 
This  rule  of  practice  we  think  as  applicable  to  a  criminal 
as  in  a  civil  proceetling. 


684  FORTY-SEVENTH  ALABAMA. 

Ex  parte  Hall. 

If  it  be  said  the  petitioner  was  a  prisoner,  and  appear- 
iance  was  not  a  matter  of  option  or  choice  with  him,  it  is  a 
sufficient  answer  to  say,  the  transcript  shows  he  was  a  pris- 
oner enlarged  on  bail,  and  was  as  free  to  have  made  his 
motion  to  strike  the  cause  from  the  docket  eighteen  months 
or  two  years  before  as  at  the  time  it  was  made. 

It  is  argued  by  petitioner's  counsel  that  Etowah  county 
is  not  the  county  in  which  the  indictment  was  found,  nor 
the  county  to  which  the  venue  was  changed ;  that  the 
venue  was  changed  to  Baine  county,  and  that  Etowah  is, 
essentially,  another  and  different  county  ;  that  the  aboli- 
tion of  Baine  county  was  a  discontinuance  of  the  prosecu- 
tion ;  that  the  cause  was  improperly,  and  without  author- 
ity of  law,  transferred  to  the  docket  of  the  ckcuit  court  of 
Etowah  county,  and,  therefore,  his  motion  to  strike  the 
same  from  the  docket  of  Etowah  county  should  have  been 
sustained. 

This  argument  may  be  apparently  plausible,  but  it  is  ap- 
parently only.  The  act  to  repeal  the  ordinance  abolishmg 
the  county  of  Baine  did  not  create  a  new  county,  but,  in 
reality,  merely  re-established  the  count}?^  of  Baine,  with 
another  name;  The  county  of  Etowah  embraces,  substan- 
tially, the  same  territory  embraced  in  the  county  of  Baine, 
and  the  courts  were  to  be  held  at  the  same  place.  The 
petitioner  having  neglected  to  make  his  motion  m  proper 
time,  and  permitted  the  cause  to  proceed  from  term  to 
term,  for  8ome  three  years,  the  discontinuance  must  be 
held  to  be  waived.  Eor  these  reasons,  no  error  was  com- 
mitted in  overruling  the  petitioner's  motion  to  strike  the 
said  cause  from  the  docket ;  consequently,  the  application 
for  a  mandamufi  must  be  denied.  The  petitioner  will  pay 
the  costs  of  said  apphcation. 

PETERS,  J.,  (dissenting.)-—!,  assent  to  the  judgment  of 
the  court  pronounced  by  the  Chief-Justice  in  this  case,  re- 
fusing the  rule  nisi  ;  but  I  do  not  feel  content  with  all  tlie 
conclusions  which  seem  to  grow  out  of  the  argument  in  its 
support.  I  am  not  prepared  to  admit  that  the  mere  abo- 
lition of  a  county  by  the  legislative  power  of  the  State  is, 
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in  fact,  or  in  effect,  a  discontinuance  of  all  the  causes  de- 
pending in  the  courts  of  the  county  thus  abolished.  The 
rule  of  discontinuance  is  the  same  in  civil  and  in  criminal 
cases.  In  a  civil  cause  there  must  be  some  voluntary  act 
of  the  plaintiff,  which  discontinues  the  suit,  before  this  can 
be  done.— 1  Tidd's  Prac.  G79  ;  2  Archb.  Prac.  234  ;  20  Ala, 
9 ;  2.)  Ala.  52,  72  ;  24  Ala.  35  4  ;  43  Ala.  255,  268  ;  44  Ala. 
324,  273.  In  a  civil  suit  it  can  not  be  said  that  the  aboli- 
tiou  of  the  county  in  which  the  suit  is  jxinding  is  a  volun- 
tary act  of  the  plaintiff  in  such  suit.  It  may  be  done  very 
much  against  the  wish  and  the  objection  of  the  plaintiff. 
It  is,  then,  no  discontinuance,  if  we  are  to  be  governed  by 
the  technical  definition  of  discontinuance.  I  think  that 
this  distinction  is  important,  and  should  not  be  lost  sight  of. 
I  also  think  the  safer  and  sounder  opinion  is,  that  the 
State,  as  the  sovereign,  may  suspend  the  courts  in  which 
suits  may  be  pending  without  at  all  affecting  the  rights  of 
the  suitors  therein.  And  such  courts  may  be  revived,  or 
others  may  be  created  in  their  stead,  and  the  causes  de- 
pending therein  may  be  transferred  to  such  new  courts, 
without  prejudice  to  the  rights  of  the  litigants  in  such 
courts,  and  tliis  transfer  may  be  made  at  such  time  and  in 
such  manner  as  the  sovereign  power  may  choose  to  declare. 
The  sovereign  power  has  no  limit  but  its  discretion,  when 
there  is  no  constitutional  restraint. 

[Note  by  Reporter. — After  the  deUveryof  the  foregoing 
opinion,  petitioner  applied  for  a  rehearing.  Only  two 
sheets  (and  thosti  the  last)  of  the  application  came  into  the 
Reporter's  hands;  he  is  therefore  unable  to  give  a 
synopsis  of  the  argument  in  support  of  the  petition.  The 
following  response  was  made  by 

PECK,  C.  J. — I  have  re-examined  the  opinion  in  this 
case,  in  connection  with  the  petition  for  a  rehearing.  I  see 
no  reason  to  be  dissatisfied  with  the  opinion,  and  think  it 
coiTect.  The  application  for  a  rehearing  is,  therefore,  de-> 
nied,  with  costs. 
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LYMAN  vs.  THE  STATE. 

[indictment  fok  assault  with  intent  to  murdkb.  ] 

i 

1.  Former  jeopardy,  plea  of;  what  must  state.— A  plea  of  former  jeop- 
ardy, where  there  has  been  neither  a  conviction  nor  an  acquittal,  must 
state  that  the  defendant  had  been  put  upon  his  trial  on  a  good  indict- 
ment, and  also  that  the  jury  had  been  duly  impanneled  and  sworn, 
and  charged  with  his  trial,  and  without  his  consent,  and  without  any 
pressing  necessity,  discharged  without  rendering  a  verdict. 

2.  Charge  of  oouri ;  when  will  he  presumed  to  he  tcarranted  iy  the  proof. 
If  all  the  evidence  is  not  set  out  in  the  bill  of  exceptions,  a  charge  of 
the  court  which  is  excepted  to,  will  be  presumed  to  have  been  war- 
ranted by  the  proof.  So,  also,  where  a  charge  is  refused,  it  will  be 
presumed,  if  necessary  to  sustain  the  ruling  of  the  court  below,  that 
the  charge  was  abstract,  the  bill  of  exceptions  not  showing  to  the  con- 
trary.    Error  must  affirmatively  be  made  to  appear  in  such  a  case. 

Appeal  from  Criminal  Court  of  Dallas. 
Tried  before  Hon,  George  H.  Craig. 

Appellant  was  tried  and  convicted  for  an  assault  upon 
Andrew  J.  Baxlej,  with  intent  to  murder,  &c.,  and  sen- 
tenced to  the  penitentiary  for  ten  years.  On  his  appeal,  this 
court  reversed  the  judgment  and  sentence,  and  remanded 
the  cause  for  a  new  trial,  at  the  January  term,  1871.  In 
the  opinion  then  delivered,  the  indictment  was  held  suffi- 
cient, it  being  in  the  form  given  in  the  Revised  Code,  but 
this  court  held  that  the  court  below  erred  in  excluding,  at 
the  instance  of  the  State,  one  Parsons,  a  juror,  who  had 
been  accepted  by  the  State  and  the  defendant,  though  not 
sworn  in  chief,  both  parties  having  exhausted  their  per- 
emptoiy  challenges. — See  Lyman  v.  The  State,  45  Ala.  76. 

Appellant  being  again  put  upon  his  trial,  pleaded 
former  jeopardy.  To  this  plea,  as  first  filed,  the  court 
sustained  a  demurrer.  Appellant,  by  leave  of  court,  then 
amended  it,  and  the  court  again  sustained  a  demurrer  to 
it.     The  plea  was  then  amended  a  second  time,  and  upon 
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the  plea  as  thus  amended  the  State  took  issue.     The  last 
plea,  omitting  formal  parts,  was  as  follows : 

"  Defendant  says  that  the  said  State  of  Alabama  ought 
not  further  to  prosecute  said  indictment  against  him,  be- 
cause he  says  that  heretofore,  to- wit,  at  the  December 
term.  1870,  of  this  said  honorable  court,  begun  and  holden 
on  the  first  Monday  in  December,  1870,  the  grand  jnrors 
.sworn,  impannelAd  and  charged  in  and  for  said  court,  at 
said  December  term,  presented  in  open  court  the  following 
bill  of  intlictment,  to-wit."  [Here  follows  a  copy  of  the  in- 
tlictment.j  "To  which  said  indictment  the  said  James  Ly- 
man pleaded  not  guilty  to  the  offense  therein  charged 
against  him,  and  thereby  and  thereof  put  himself  u^jou 
the  county,  and  the  said  State  did  the  Uke ;  and  there- 
upon, on  the  same  day,  and  at  the  same  term  of  the  said 
honorable  criminal  court,  a  jury  of  twelve  men  were  duly 
impanneled  and  sworn  to  try  said  issue,  of  which  said  jury 
one  Henry  Parsons  was  one  of  the  number,  who  was  then 
and  there,  against  the  objections  of  the  said  James  Ly- 
man, and  at  the  request  and  instance  of  tlie  said  State,  set 
aside  and  removed  fi'om  the  said  jury  which  had  been  thus 
legally  impanneled  and  sworn  to  try  the  issue  between  the 
said  State  and  the  said  James  Lyman ;  and  that  the  said 
Henrj'  Parsons,  who  was  one  of  the  said  jury  thus  impan- 
neled and  sworn,  was  set  aside  without  any  legal  cause, 
and  was  not  permitted  by  the  said  court  to  sit  u^ion  the 
said  jury  as  one  of  the  said  James  Lyman's  triers,  when 
in  law  the  said  James  Lymnn  hjul  a  right  to  be  tried  by 
the  said  }ury  as"  it  stood,  with  the  said  Henry  Parsons 
making  one  of  the  number  of  said  jury,  and  the  said  jury 
of  which  the  .said  Henrj-  Parsons  was  a  member  being 
then  and  there  legally  di'awn  and  legally  impanneled  and 
sworn  to  try  said  issue  between  tlie  said  SUite  and  the  said 
deftmdant,  James  Lymiui ;  he,  the  said  James  Lyman,  was 
then  and  there  put  in  legal  jeopardy  under  the  said  intlict- 
ment, as  by  tlie  record  thereof  more  fully  apiwars.  And 
the  said  James  Lyman  further  says,  that  though  no  ver- 
dict was  retvched  in  the  case  by  the  said  jury,  tlie  failure 
tliereof  was  not  owing  to  any  consent  made  or  given  by 
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him,  the  said  James  Lyman,  or  any  interposition  of  provi- 
dence, or  any  other  thing  which  in  law  should  subject  the 
said  James  Lyman  to  be  again  put  in  jeopardy ;  and  the 
record  of  the  said  former  jeopardy  still  remains  in  no  way 
reversed  or  made  void.  And  the  said  James  Lyman  fur- 
ther says,  that  he  is  the  same  identical  James  Lyman  and 
person  mentioned  in  the  said  former  indictment,  and  that 
the  said  offense  for  which  he  now  stands  indicted  is  one 
•  and  the  same  offense  mentioned  in  the  said  former  indict- 
ment, and  no  other,  and  this  he  is  ready  to  verify ;  where- 
fore," &c. 

The  first  plea,  and  the  amended  plea,  set  up  nearly  the 
same  facts  as  those  contained  in  the  above  plea,  except 
that  neither  states  the  jury  had  been  sworn,  or  charged 
with  the  trial  of  defendant. 

In  support  of  the  plea,  defendant  introduced  the  record 
of  the  former  trial,  and  the  bill  of  exceptions  then  re- 
served, so  much  of  which  as  is  material  to  the  exclusion  of 
the  juror  Parsons  may  be  stated  as  follows : 

After  the  State  and  defendant  had  exhausted  all  the 
challenges  allowed  by  law,  and  had  accepted  the  jurors 
then  impanneled,  the  jury  not  being  complete,  one  Parsons, 
who  had  been  regularly  summoned  and  drawn  as  a  tales- 
man, was  called,  and  after  being  duly  sworn,  asked  by  the 
court  all  the  questions  contained  in  §§  4180, 4182  and  4183 
of  the  Revised  Code,  and  among  the  questions  the  follow- 
ing :  "  Have  you  a  fixed  opinion  against  capital  or  peniten- 
tiary punishment,  or  that  a  conviction  should  not  be  had 
on  circumstantial  evidence?"  The  court  did  not  fully  un- 
derstand the  answer  to  the  question  as  to  conviction  on 
circumstantial  evidence,  and  the  question  was  again  asked 
Parsons,  but  before  he  could  answer,  the  defendant's  coun- 
sel interposed  by  saying  that  Parsons  had  answered  that 
"he  would  convict  on  circumstantial  evidence,  if  strong 
enough,"  and  asked  him  if  such  was  not  the  case ;  but  the 
court  stopped  the  counsel,  and  again  asked  Parsons  the 
question,  and  he  answered  that  "he  would  convict  on  cir- 
cumstantial evidence,  if  strong  enough;"  thereupon   the 
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court  ruled  that  he  was  competent,  and  he  took  his  seat 
upon  the  jurj'. 

Tlie  solicitor  for  tlie  State  objected,  and  Jisked  the  court 
to  protect  the  State  and  prisoner  bj  setting  aside  the 
juror,  on  the  ground  that  he  was  incompetent  and  unfit  to 
sit  in  the  case,  stating  that  Parsons  had  sworn  positively 
that  he  would  liot  convict  on  circumstantial  evidence,  and 
afterwards,  on  the  suggestion  of  defendant's  counsel, 
stating  to  the  contrary.  The  court  being  doubtful  as  to 
the  statements  made  by  Parsons,  again  called  the  juror, 
against  defendant's  objections,  and  swore  him  to  answer 
questions.  Parsons  was  then  asked  by  the  court  what 
answer  he  had  given  to  the  question  when  first  interro- 
gated, and  answered  that  "  he  aimed  to  say  that  he  would 
coEfvict  on  circumstantial  evidence,  if  strong  enough ;"  the 
court  then  told  the  juror  that  he  must  tell  what  answer  he 
made,  and  not  what  "  he  aimed  to  say."  Parsons  answered 
that  "he  made  a  blunder,"  and  "did  not  say  so,  but  meant 
it ;"  the  court  required  the  juror  to  state  explicitly  what 
he  said  in  answer  to  the  question,  when  Parsons  stated,  "  I 
did  say  I  would  contact  on  circumstantial  evidence." 
Thereupon  the  court  excluded  Parsons  from  the  juiy,  on 
the  groimd  that  it  was  the  right  and  duty  of  the  court  to 
protect  the  State  and  the  prisoner  from  a  juror  who  was 
unfit  to  sit  on  the  jury,  he  having  made  three  different  and 
con tradictorj' statements,  under  oath,  relative  to  a  question 
put  to  him  only  a  few  minutes  before,  thereby  showing  to 
the  court  tliat  he  either  did  not  know  his  own  mind,  or  was 
willfully  cori-upt.  To  all  of  which  second  examination  of 
Parsons,  and  his  exclusion  from  the  jury,  defendant  ex- 
cepted. Another  talesman  was  then  called,  questioned, 
sworn,  A'c,  and  took  his  seat  as  a  juror,  thereby  complet- 
ing the  jnrj',  and  defendant  excepted,  «fec. 

It  WHS  admitted  that  defendant  was  the  identical  person 
mentioned  in  the  indictment,  and  that  tlie  indictment  is 
the  identical  indictment,  and  for  the  identical  offen.se,  ujK>n 
which  defendant  was  formerly  tried.  This  being  the  only 
evidence  in  support  of  the  plea  of  former  jeopardy,  the 
court,  at  tlie  request  of  the  State,  charged  tlie  jury  that 
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the  evidence  was  insufficient  to  sustain  defendant's  plea, 
and  defendant  duly  excepted. 

The  defendant  then  asked  the  court  to  give  three  writ- 
ten charges  to  the  jury.  These  charges,  though  varying 
in  form,  asserted  the  prop^isition,  that  if  the  jury  believed 
the  evidence,  they  should  find  in  favor  of  defendant  on  his 
plea.  The  court  refused  to  give  any  of  these  charges,  and 
defendant  duly  excepted. 

The  jury  having  found  in  favor  of  the  State  on  the  plea 
of  former  jeop9,rdy,  defendant  pleaded  not  guilty,  and 
went  to  trial  before  a  jury.  The  bill  of  exceptions  does 
not' state  that  it  contains  all  the  evidence  delivered  on  this 
trial. 

After  the  argument  of  counsel,  the  court  delivered  a 
lengthy  written  charge  to  the  jury,  which  could  not  well  be 
set  out  without  unnecessarily  cumbering  the  report  of  the 
case.  The  bill  of  exceptions  recites  that  "  to  this  charge, 
and  each  part  thereof  separately,  defendant  excepted;" 
but  it  does  not  contain  any  specific  objection  to  particular 
parts  of  the  charge. 

The  defendant  then  asked  the  court  to  give  the  following 
written  charge  to  the  jury :  "If  the  jury  believe  from  the 
evidence  that  the  defendant  had  a  general  felonious  in- 
tent, and  desired  to  commit  murder,  or  other  high  crimes 
generally,  and  acted  notoriously,  and  made  threats  and 
other  demonstrations  of  a  belligerent  character,  evidencing 
a  reckless  disposition  to  violate  law  and  order,  even  then 
they  can  not  find  defendant  guilty,  unless  he  made  an 
actual  assault  upon  the  person  of  Andrew  J.  Baxley  to 
murder  him."  The  court  refused  to  give  this  charge,  and 
defendant  excepted. 

Defendant  was  convicted,  and  sentenced  to  ten  years  in 
the  penitentiary.  He  now  appeals,  and  assigns  for  error — 
1st,  that  the  court  erred  in  the  charge  given  and  the 
charges  refused  as  to  the  plea  of  former  jeopardy ;  2d,  the 
general  charge  of  the  court ;  3d,  the  refusal  to  give  the 
last  charge  asked  by  defendant, 

Jasper  N.  Haney,  for  appellant. — 1.  The  judgment  re- 
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versing  this  case  when  it  was  here  before,  is  not  tanta- 
mount to  deciding  that  defendant  had  not  been  in  jeop- 
ardy. The  plea  of  former  jeopardy  was  pleaded  in  that 
case,  and  in  the  opinion  of  the  supreme  court  it  is  ex- 
pressly stated  that  the  court  intended  no  expression  of 
opinion  on  the  plea,  or  the  facts  necessary  to  sustain  it. 
To  appeal  was  the  only  way  defendant  could  rid  himself 
of  the  eflfects  of  the  eiToneous  ruling  of  the  court  below. 
On  that  appeal,  this  court  could  only  reverse.  The  court 
did  hold  that  it  was  the  duty  of  the  court  below  to  submit 
the  question  of  fonner  jeopardy  to  a  jury  on  a  proper  plea 
being  filed.  This  court  then  had  the  facts  before  it  as  to 
the  exclusion  of  the  juror  Parsons,  and  they  were  fully  set 
out  in  the  bill  of  exceptions.  The  court  reversed  that  case 
and  sent  it  back  for  tvial,  knowing  that  this  very  question 
would  arise  on  a  new  trial.  It  is  the  uniform  custom  of 
the  court,  on  reversing  a  case,  to  settle  all  questions  on  the 
record  which  will  probably  arise  on  the  new  trial.  If  the 
reversal  was  intended  to  decide  that  on  the  facts  set  forth 
there  had  been  no  jeopardj',  how  easy  would  it  have  been 
for  the  court  to  have  said,  "  upon  the  facts  disclosed  in  the 
bill  of  exceptions  as  to  the  exclusion  of  the  juror  Parsons, 
it  is  plain  that  defendant  has  not  been  in  jeopardy."  The 
silence  of  the  court  on  this  point  is  suggestive  of  the  be- 
lief, to  say  tlie  least  of  it,  that  the  court  did  not  by  any 
means  consider  its  judgment  as  settling,  or  even  touching 
the  question. 

It  is  true,  the  jurors  had  not  been  sworn  in  chief,  but 
they  had  been  impanneled  and  .selected.  The  defendant 
had  i)leaded  not  guilty,  and  he  had  tlie  right  to  be  tried  by 
the.se  jurors;  he  was  entitled  to  take  his  chances  for  liberty 
with  these  ver}*  triers.  He  had  gone  on  so  far  that  he 
could  not  withdraw ;  his  case  and  his  liberty  were  then  in 
the  hands  of  the  court  and  this  jury.  Defendant  could 
not,  without  the  permi8.sion  of  the  court,  withdraw  his  case 
from  tliis  very  jury.  If  he  was  thus  in  the  power  of  the 
jury  and  the  court,  can  it  be  said  he  was  not  in  jeopardy? 
80  jealous  is  the  law  of  life  and  lil>erty,  that  it  will  "not  de- 
prive any  man  of  his  chances  of  life  and   liberty  at  the 
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liands  of  a  jury  to  whom  his  case  has  been  entrusted.  Is 
the  principle  as  to  the  chance  allowed  a  prisoner  before  a 
jury  sworn  and  charged  with  his  case,  different  because  the 
jury  has  not  been  charged  with  the  case?  It  is  the  chance 
of  acquittal  that  the  law  says  a  defendant  shall  not  be  de- 
prived of.  This  chance  the  defendant  had  the  right  to  de- 
mand at  the  hands  of  the  twelve  jurors  selected,  including 
Parsons. 

John  W.  A.  Sanfoed,  Attorney-General,  contra. — The 
jeopardy  of  the  accused  begins  when  a  traverse  jury  has 
been  impanneled  and  sworn  to  try  the  issue  between  him 
and  the  State.  As  neither  of  the  first  two  pleas  alleged 
that  a  judgment  had  been  entered  or  a  verdict  had  been 
rendered,  or  that  even  a  jury  had  been  impanneled  and 
sworn  in  the  case,  the  demurrer  to  each  of  them  was 
properly  sustained. — 1  Bish.  Cr.  Law,  §  659;  BlackiveU  v. 
The  State,  9  Ala.  79 ;   Williams  v.  The  State,  3  Stew.  476. 

The  court  did  not  err  in  its  charge  to  the  jury  upon  the 
trial  of  the  issue  of  former  jeopardy. — Authorities  supra. 

The  action  of  the  court  below  upon  a  former  trial  of  this 
case  in  excluding  a  juror  for  a  cause  not  mentioned  in  the 
Code,  was  revisable  at  the  instance  of  the  prisoner  by  this 
court.  All  reversible  errors  are  of  equal  importance.  No 
class  confers  higher  privileges  on  the  accused  than  another. 
All  cause  the  judgment  against  him  to  be  reversed  on  his 
appeal  to  this  tribunal.  But  the  reversal  of  the  judgment 
at  his  instance  does  not  discharge  the  prisoner,  or  exempt 
him  from  another  trial  for  the  same  offense. — Jewries  v. 
The  State,  40  Ala.  384;  State  v.  Abram,  4:  Ala.  272;  CoMa 
V.  The  State,  16  Ala.  781 ;  Phil  v.  The  State,  1  Stew.  31; 
State  V.  Hughes,  2  Ala.  102. 

PECK,  C.  J.— The  eleventh  section -of  the  bill  of  rights 
declares,  "  that  no  person  shall,  for  the  same  offense,  be 
twice  put  in  jopardy  of  life  or  limb." 

To  constitute  jeopardy,  in  the  sense  here  used,  it  is  not 
necessary  there  should  be  an  actual  conviction  or  acquittal. 

The  rule  on  this  subject,  as  I  understand  it,  is,  that  in  a 
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case  of  felony  a  prisoner  is  put  in  jeopardy,  in  a  legal 
sense,  when*  he  is  put  upon  his  trial  on  a  good  indictment, 
has  been  arraigned  and  plejuled  not  guilty,  or  the  plea  of 
not  guilty  has  been  entered  for  him  by  the  court,  and  a 
lawful  jury  is  duly  impanneled  and  sworn  wid  chartjed  with 
his  trial. 

There  is  no  formal,  uniform  mode  with  us  in  charging  a 
jury  with  the  trial  of  a  prisoner.  The  usual  way  is,  when 
the  jury  is  impanneled  and  swoni,  and  the  trial  is  actually 
ready  to  proceed,  for  the  solicitor,  before  any  witness  is  ex- 
amined, to  read  the  indictment  to  the  jury.  Wlien  this  is 
done,  the  prisoner  is  then  in  jeopardy. — 1  Bish.  on  Crim. 
I^aw,  §  856. 

A  solemn  form  of  chai^ng  the  jury  with  the  trial  of  a 
prisoner,  may  be  seen  in  Wharton's  fourth  and  revised  edi- 
tion of  his  American  Criminal  Law,  §  590. 

When  the  jury  is  duly  charged  with  the  trial  of  a  pris- 
oner, he  is  entitled  to  have  a  verdict  returned  by  them,  and 
they  can  not  be  discharged  by  the  coui't,  unless  in  cases  of 
pressing  necessity ;  and  if  discharged  without  such  neces- 
sity, it  is  equivalent,  so  far  as  the  prisoner  is  concerned,  to 
a  verdict  of  acquittal,  and  he  can  npt  be  subjected  to  an- 
other trial. 

In  the  case  of  Ned,  a  slave,  v.  The  State,  (7  Porter,  187,) 
it  is  decided,  "  that  courts  have  not,  in  capital  cases,  a  dis- 
cretionary authority  to  discharge  a  jury  after  evidence 
given. 

"  2d.  That  a  jury  is,  t/>9f>  fnrto,  discharged  by  the  termi- 
nation of  the  authority  of  the  court  to  which  it  is  at- 
tached. 

"  3d.  That  a  court  does  poasess  the  power  to  discharge  a 
jury  in  any  ca.se  of  pressing  neces-sit}',  and  should  exercise 
it  whenever  such  a  case  is  made  to  appear. 

"  4th.  That  the  sudden  illness  of  a  juror,  or  of  the  pris- 
oner, so  that  the  trial  can  not  proceed,  are  ascertained 
cases  of  necessity,  and  that  many  others  exist,  which  can 
only  be  defined  when  particular  cases  arise. 

"  5th.  That  a  court  does  not  possess  the  power,  in  a  cap- 


694  FOETY-SEVENTH  ALABAMA. 

Lyman   v.  The  State. 

ital  case,  to  discharge  a  jury  because  it  will  not  or  can  not 
agree." 

We  hold,  that  what  is  here  said  applies  equally  to  cases 
of  felony ;  that  said  eleventh  section  of  the  bill  of  rights 
embraces  every  case  of  felony,  without  regard  to  the  pun- 
ishment to  be  inflicted. 

The  two  first  special  pleas  pleaded  in  this  case  were 
clearly  insufficient,  because  they  do  not  state  that  the  jury 
had  been  sworn,  but  only  that  they  had  been  impanneled. 
This,  without  more,  was  not  enough. 

The  improper  discharge  of  the  juror  by  the  court  on  the 
first  trial  of  the  defendant,  for  the  reason  given  in  the  bill 
of  exceptions  taken  on  that  trial,  after  said  juror  had  been 
accepted  by  the  State  and  the  prisoner,  without  his  con- 
sent, and  agauist  his  objection,  was  an  error,  for  which  the 
conviction  was,  at  the  last  January  term  of  this  court,  re- 
versed and  the  case  remanded  for  another  trial.  This  did 
not  entitle  him  to  be  discharged  ;  if  it  had,  the  case  would 
not  have  been  remanded  for  another  trial. 

In  the  case  of  WiUiams  v.  The  State,  (3  Stewart,  454, ( 
a  case  very  much  like  this,  it  is  held,  that  where  a  juror  is 
erroneously  discharged,  and  the  prisoner  is  convicted,  a  re- 
versal of  the  judgment  does  not  discharge  him  from  a 
second  trial.  The  demurrer  to  these  two  pleas  was,  there- 
fore, rightly  sustained. 

2.  Clearly  there  was  no  error  in  the  charge  given,  or  in 
refusing  the  charges  asked,  as  to  the  plea  of  former 
jeopardy.  The  said  record  did  not  show  that  defendant  had 
been  put  upon  his  trial  before  a  jury  that  was  impanneled, 
sworn,  and  charged  with  his  trial,  and,  without  his  con- 
sent, and  in  the  absence  of  any  pressing  necessity,  had 
been  discharged  without  rendering  a  verdict ;  conse- 
quently, it  did  not  appear  that  defendant  had  been  put  in 
legal  jeopardy.  The  jury  on  said  issue  found  a  verdict  for 
the  State,  in  conformity  with  the  charge  of  the  court ; 
thereupon  the  defendant  pleaded  not  guilty,  and  the  trial 
proceeded  on  that  plea.  After  the  evidence  was  closed, 
the  court,  at  the  instance  of  the  State,  charged  the  jury  in 
writing.     To  this  charge,  the  bill  of  exceptions  states,  the 
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defendant  excepted,  "  and  to  each  part  thereof."  This  is 
a  mere  general  exception,  and  does  not  disclose  any  partic- 
ular error  or  errors  in  the  said  charge.  The  said  chaise 
appears  to  be  full,  and  intended  to  instruct  the  jury  on  the 
entire  case. 

I  have  carefully  examined  this  charge,  and  although  not 
as  precise  and  perspicuous  as  it  might  have  been,  I  am  not 
prepared  to  say  it  contains  any  substantial  error. 

None  of  the  oidence  is  set  out  in  the  bill  of  exceptions ; 
it  is  impossible,  therefore,  to  determine  that  this  charge  is 
erroneous.  The  rule  is,  that  the  appeUant  must  make  the 
record  affirmatively  show  error. — Eakridge  v.  The  Stat^,  25 
Ala.  80,  and  fiufkr  v.  The  State,  22  Ala.  43. 

There  was  no  error  in  refusing  the  last  charge  asked  by 
defendant.  As  the  evidence  is  not  set  out,  we  can  not 
know  what  was  the  character  of  the  defendant's  intent,  but 
in  favor  of  the  nihng  of  the  court  we  will  presume  that  the 
charge  was  abstract,  and  not  authorized  by  the  evidence. 
When  a  party  excepts  to  the  refusal  of  a  charge  asked,  he 
must  show,  by  his  bill  of  exceptions,  that  it,  was  not  ab- 
stract—3/arm  V.  The  State,  25  Ala.  57. 

The  judgment  of  the  court  below  must  be  affirmed. 

[NoTK  BY  KepOmTf.u. — The  opinion  in  this  case  was  delivered  nt  the 
June  term,  l(j71.  The  report  of  it  wns  omitted  from  the  last  volume  on 
accoant  of  u  want  of  space.] 
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STEPHENS  vs.  THE  STATE. 


[indictment  fok  mukdee.] 

1.  Bill  of  exceptions ^  ichen  will  not  be  stricken  from  record. — A  bill  of  ex- 
ceptions in  a  criminal  case,  taken  on  tlfe  trial  in  the  city  court  of 
Montgomery,  had  on  the  20th  day  of  July,  1871,  which  is  signed  by  the 
presiding'  judge  on  the  18th  day  of  December  following,  in  vacation, 
under  agreement  of  counsel  of  the  parties,  is  a  valid  bill  of  exceptions 
under  the  "act  relating  to  bills  of  exceptions,"  approved  February  14, 
ld70,  and  it  will  not  b3  stricken  from  the  record  in  this  court. 

2.  Indictme7it  and  list  of  jurors  ;  what  sufficiently  shows  services  of  copy 
tipon  defendant,  in  actual  confinement. — In  a  criminal  prosecution  upon 
a  charge  of  murder,  when  the  accused  is  in  actual  confinement,  the 
record  which  recites  that  the  defendant  Was  served  with  a  copy  of  the 
indictment  and  a  list  of  the  jurors  summoned  for  his  trial,  sufficiently 
shows  that  a  copy  of  the  indictment  and  a  list  of  the  jurors  summoned 
for  his  trial,  including  the  regular  jury,  had  been  delivered  to  him,  ac- 
cording to  law.  Petees,  J. ,  dissenting  on  this  point,  held,  that  in 
such  a  case  the  word  ''  served"  is  not  equivalent  to  the  word  "  deliv- 
ered," or  the  word  "  leave." 

3.  Oath  of  jury  ;  when  attempted  to  he  set  forth,  what  must  shoic. — The 
record  should  show  in  a  criminal  case  that  the  jury  were  sworn  as  re- 
quired by  law.  If  the  oath  is  set  forth,  it  must  be  that  required  by  the 
Code.  It  is  not  enough  to  swear  the  jury  to  "  try  the  issue  between 
the  State  and  the  defendant,"  but  it  should  also  appear  that  they  were 
sworn  •'  true  verdict  to  render  according  to  the  evidence,"  in  the  lan- 
guage of  the  statute. — Rev.  Code,  §  4092  ;  43  Ala.  24. 

4.  Murder  in  second  degree ;  what  charge  as  to  erroneous.— On  a  trial  for 
murder,  a  charge  of  the  court  which  instructs  the  jury  that  if  the  blow 
which  occasioned  the  death  was  given  "in  malice,"  and  willfully,  the 
accused  may  be  found  guilty  of  murder  in  the  second  degree,  under 
our  statute  is  erroneous.  There  must  be  "  malice  aforethought"  to 
constitute  murder  in  the  first  or  second  degree  under  our  statute. 

5.  Court,  remarks  of  in  presence  of  jury ;  what  erroneous. — When  asked 
by  the  accused  to  give  a  charge  upon  the  form  of  the  verdict,  if  there 
is  any  doubt  as  to  the  guilt  or  grade  of  guilt,  the  court  should  not  say, 
in  the  heariog  of  the  jury,  "I  can't  conceive  how  the  jury  could  find 
such  a  verdict  upon  such  a  state  of  facts  ;  but  if  you  request  it,  I'll  in- 
struct them.''     Such  remarks  may  be  fatal  to  fairness. 

6.  State;  when  costs  not  tixed  against.^T^his  court  will  not  adjudge  costs 
against  the  State  upon  the  denial  of  a  motion  made  by  the  Attorney- 
General  in  a  criminal  case. 
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Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunningham. 

The  appellant,  Zack  Stephens,  was  indicted  for  murder 
at  the  February  term,  1871,  of  the  city  court  of  Montgom- 
ery, tried  at  the  July  term  following,  and  found  guilty  of 
murder  in  the  second  degree. 

An  appeal  having  been  taken  by  the  defendant  to  the 
January  term,  1872,  of  the  supreme  court,  the  clerk  of  the 
city  court  of  Montgomery,  on  the  8th  day  of  August,  1871, 
sent  up  to  the  supreme  qpurt  a  full  transcript  of  the  record 
and  proceedings  in  said  cause,  duly  certified  under  his 
hand  and  the  seal  of  the  court. 

After  the  record  was  sent  up  to  the  supreme  court,  and 
after  another  term  of  the  said  city  court  had  been  held,  to- 
wit,  on  the  18th  day  of  December,  1871,  a  bill  of  excep- 
tions was  signed  by  the  presiding  judge  under  a  written 
agreement  signed  by  the  prosecutng  attorney,  which 
agreement  is  set  out  in  full  in  the  opinion  of  the  court. 
This  bill  of  exceptions  was  then  certified  to  the  supreme 
court  by  the  clerk  of  the  said  city  court  under  his  hand 
and  the  seal  of  the  court,  and  wjis  filed  in  the  office  of  the 
clerk  of  the  supreme  court  on  the  28th  day  of  December, 
1871,  and  was  by  him  attached  to  the  record  which  had 
been  previously  sent  up. 

The  testimony,  in  material  respects,  was  conflicting,  so 
as  to  leave  the  grade  of  the  defendant's  guilt  in  doubt 

The  following  charge  was  given  by  the  court  in  Mrriting, 
and  of  its  o>vn  motion,  aft<3r  the  conclusion  of  the  general 
chaise : 

"  If  the  jury  believe,  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  in  the  county  of  Mont- 
gomery, and  before  the  finding  of  this  indictment,  in 
malice,  did  %villfully  strike  the  deceased,  as  described,  by 
striking  liim  with  a  club  or  stick  likely  to  produce  death, 
or  great  bodily  harm,  and  that  ho  did  so  without  the  spe- 
cific intent  to  kill  him,  but  with  the  intent  to  inflict  upon 
him  great  botlily  harm,  and  deceased  came  to  his  death  by 
46 
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wounds  inflicted  under  such  circumstances,  the  defendant 
is  guilty  of  murder  in  the  second  degree." 

To  the  giving  of  this  charge  the  defendant  excepted. 
The  bill  of  exceptions  then  states  : 

"  At  the  conclusion  of  the  general  charge  to  the  jury, 
the  court  instructed  them  what  should  be  the  form  of  their 
verdict  if  they  should  find  the  defendant  guilty  of  murder 
n  the  first  degree,  or  murder  in  the  second  degree,  or  of 
manslaughter  in  the  first  degree,  and  then  closed ;  there- 
upon the  defendant,  by  his  counsel,  requested  the  court  to 
instruct  the  jury  what  should  be*the  form  of  their  verdict 
if  they  should  find  the  defejjdant  guilty  of  manslaughter 
in  the  second  degree.  To  this  request  the  court  repUed,  in 
the  presence  and  hearing  of  the  jury,  '  I  can't  conceive 
how  the  jury  could  find  such  a  verdict  upon  such  a  state 
of  facts,  but  if  you  request  it,  I'll  so  instruct  them,'  and 
did  then  instruct  the  jury  as  requested.  To  this  remark 
defendant  excepted." 

The  remaining  facts  appear  m  the  opinion. 

Attokney-Geneeal  for  motion  to  strike  out  bill  of  ex- 
ceptions.— The  motion  ought  to  be  granted,  because  after 
the  appeal  was  taken  and  the  record  placed  on  the  files  of 
this  court,  the  court  below  had  no  power  over  the  case. 
3IontevaUo  Ilining  and  Manufactuinng  Co.  v.  Reynolds,  4A 
Ala.  252-4.  And  no  agreement  of  counsel  could  confer 
power  on  the  court,  under  these  circumstances,  to  add  to 
the  record  by  signing  a  bill  of  exceptions. 

Again,  the  agreement  of  counsel  was  made  after  an  en- 
tire term  had  intervened  between  the  term  at  which  this 
case  was  tried  and  the  time  of  the  agreement  of  counsel. 
The  vacation  in  which  the  agreement  was  made  and  the 
bill  of  exceptions  was  signed  was  not  that  immediately 
succeeding  the  term  of  the  trial.  It  was  the  vacation  of  a 
subsequent  term.  This  was  not  the  intention  of  the  stat-. 
ute  of  1870,  "  relating  to  bills  of  exceptions." 

Again,  the  clerk,  under  a  penalty,  is  compelled  to  send 
up  a  "  full  and  accurate  transcript"  of  the  record  of  crimi- 
nal cases  appealed  to  the  supreme  court  within  twenty 
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days,  (fee. — Acts  1870-71,  p.  41.  Bills  of  exceptions  prop- 
erly signed  become  parts  of  record.  Therefore,  to  enable 
him  properly  to  perform  his  duty,  the  bill  of  exceptions 
should  bo  signed  within  twenty  days.  As  this  provision 
conflicts  with  the  act  of  1870  relating  to  bills  of  exceptions 
in  criminal  cases,  the  act  is  repealed  pro  tanto. 

If  no  appeal  had  been  taken,  or  if  the  record  had  not 
been  filed  in  this  court  until  after  the  agreement  of  the 
counsel,  and  signature  of  the  bill  of  exceptions,  the  posi- 
tion of  the  appellant's  counsel  might  be  entitled  to  some 
consideration.  But  sine©  the  appeal  had  been  taken,  the 
court  had  finally  adjourned  ;  the  record  was  made  out  and 
sent  to  this  court;  another  regular  term  of  the  city  court 
had  been  held  before  the  counsel  made  any  agreement  at 
all  concerning  the  bill  of  exceptions,  or  such  bill  was 
signed. 

The  validity  of  agreement  of  counsel  made  under  the 
law  is  not  assailed.  It  is  submitted,  that  such  agreements 
should  be  made  during  the  term  at  which  cases  are  tried, 
and  not  several  months  after  its  adjournment. 

.  Joseph  S.  Winter  and  Wm.  S.  Thorinoton,  Esq's,  made 
the  following  points  for  the  appellant  on  the  motion  to 
strike  the  bill  of  exceptions  from  the  record  : 

1.  The  agreement  made  by  the  sohcitor  in  relation  to  the 
signing  of  the  bill  of  exceptions  is  binding  on  the  State. 
Roscnhaum  v.  Tlie  State,  33  Ala.  362. 

2.  This  agreement  was  made  under  and  by  virtue  of  the 
act  of  the  legislature  entitled  "  An  act  in  relation  to  bills 
of  exceptions,"  approved  February  14,  1870  This  act  is 
remedial  in  its  nature,  and  should  receive  a  Liberal  con- 
struction. 

3.  The  act  above  referred  to  fixes  no  limit  within  which 
bills  of  exception  may  be  signed  by  agreement  of  counsel. 
The  only  limitation  on  the  right  given  to  parties  by  this 
statute  is  that  which  requires  appeals  to  be  taken  within 
two  years  from  the  rendition  of  the  judgment  or  decree. 
Under  this  statute  it  is  sufficient  if  the  bill  of  exceptions 
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is  signed,  by  agreement  of  counsel,  at  any  time  before  the 
right  of  appeal  is  barred. 

4.  The  court  below,  under  circumstances  like  these,  has 
power,  even  after  appeal  and  supersedeas,  to  amend  its  rec_ 
ords  so  as  to  make  them  speak  the  truth,  whenever  there 
is  anything  of  record  to  amend  by.  During  the  term  the. 
record  is  said  to  be  in  the  breast  of  the  judge.  The  act 
only  lengthens  the  term  in  which  this  part  of  the  record  is 
permitted  "to  remain  in  the  breast  of  the  judge."  The 
act  gives  him  power  to  reduce  this  portion  of  the  proceed- 
ings to  record  by  signing  them  at  any  time  during  the  pe- 
riod allowed  by  the  act.  This  court  has  no  power  to  re- 
fuse to  act  upon  any  matter  which  the  law  thus  makes  part 
of  the  record,  although  such  proceedings  are  not  made 
matter  of  record  until  after  the  cause  comes  into  this  court. 
It  is  a  sufficient  answer  to  the  objection  of  the  Attorney- 
General,  to  say  that  the  law  itself  permits  the  conse- 
quences which  he  urges  as  a  reason  in  favor  of  his  motion. 

Note. — The  motion  to  strike  the  bill  of  exceptions  from 
the  files  was  denied,  and  the  reasons  therefor  given  in  the 
following  opinion :  * 

PETERS.  J. — In  this  case,  there  is  a  prehminary  mo- 
tion to  strike  the  bill  of  exceptions  from  the  record,  made 
by  the  Attorney-General  on  behalf  of  the  State.  The 
ground  of  this  motion  is,  that  the  bill  of  exceptions 
brought  up  mth  the  transcript  was  not  signed  by  the  pre- 
siding judge  on  the  trial  in  the  court  below,  as  requked  by 
law ;  and  that  what  purports  to  bfe  a  bill  of  exceptions  was 
not  filed  in  this  court  until  after  the  transcript  had  been 
filed,  and  that  it  has  not  been  brought  to  this  court  by  cer- 
tiorari,  and  is  not,^tlierefore,  a  part  of  the  record  in  the 
cause. 

It  appears  from  the  record,  that  the  appellant,  Zack 
Stephens,  was  indicted  upon  a  charge  of  murder,  and  tried 
upon  this  charge  in  the  city  court  of  Montgomery  on  the 
20th  day  of  July,  1871.  He  was  found  guilty  of  murder 
in  the  second  degree,  and  sentenced  to  confinement  in  the 
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penitentiary  for  the  term  of  fifty  years.  The  bill  of  ex- 
ceptions found  in  the  transcript  does  not  seem  to  have 
been  dated  at  aU,  though  it  is  properly  signed  by  the 
learned  judge  who  presided  on  the  trial  in  the  court  be- 
low. It  is  entitled  as  of  the  July  term  of  the  city  court  of 
Montgomery-,  in  the  year  1871,  and  it  recites  that  the  trial 
of  the  appellant,  said  Zack  Stephens,  took  place  on  the 
20th  day  of  July  in  said  year  1871.  On  this  bill  of  ex- 
ceptions is  a  consent  or  agreement,  in  writing,  in  the  follow- 
ing words,  to-wit :  • 

"  Montgomery,  Ala.,  Dec.  18th,  1871. 

"I  consent  and  agree  that  the  foregoing  is  a. correct  bill 
of  exceptions,  and  that  the  same  may  be  signed  by  the 
presiding  judge  in  vacation,  at  any  time  before  the  next 
term  of  the  Supreme  Court  of  Alabama. 

"  Jno.  Gindrat  Winter, 
"  Prosecuting  Attorney." 

Befqre  the  passage  of  the  "  act  relating  to  bills  of  ex- 
ceptions," which  was  approved  Febi-uary  14,  1870,  bills  of 
exceptions  were  of  no  validity  unless  they  were  signed  by 
the  judge  during  the  term  of  the  court  at  which  the  trial 
took  place,  or  by  consent  of  counsel  in  writing,  within  ten 
days  after  the  adjournment  of  the  coui*t. — Revised  Code, 
§  2760 ;  Bryant  v.  The  State,  36  Ala.  270 ;  Union  India  Rub- 
ber Co.  V.  Mitchell,  37  Ala.  314.  But  the  act  above  referred 
to  declares,  "  Tliat  bills  of  exceptions  in  the  several  coun- 
ties (courts  ?)  of  this  State,  in  wliich  such  bills  are  or  were 
by  law  authorized  to  be  signed,  shall  be  of  tlie  same  force 
and  have  the  same  eflfect,  if  signed  in  pursuance  of  an 
agreement  of  counsel  of  the  parties,  notwithstanding  they 
may  have  been  signed  in  vacation,  as  if  they  had  been 
signed  in  tenn  time  at  the  term  when  the  judgment  was 
rendered.  This  bill  shall  apply  to  judgments  heretofore 
rendered  and  to  bills  of  exception  heretofore  signed." 
Pamph.  Acts  1869-70,  p.  99,  No.*  112.  This  is  the  whole 
act,  save  the  title'  and  the  enacting  clause.  It  is  a  reme- 
dial law,  and  should,  for  this  reason,  be  so  construed  as  to 
advance  the  remedy. '  Such  laws,  almost  without  excep- 
tion, are  to  be  liberally  construed,  and  everything  is  to  be 
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done  to  advance  and  enlarge  the  remedy  that  can  be  done 
consistently  with  any  construction  that  can  be  put  upon 
them. — People  v.  RunUe,  9  John.  147 ;  Gillett  v.  Moody, 
3  New  York,  479 ;  Johns  v,  Johns,  3  Dow,  15;  Dwarris  on 
Statutes,  Potter's  ed.  pp.  73,  74.  The  act  above  quoted 
puts  no  limit  upon  the  period  within  which  a  bill  of  excep- 
tions may  be  signed  under  its  provisions,  save  '*  if  signed 
in  pursuance  of  an  agreement  of  counsel  of  the  parties." 
This  is  the  only  limit.  Then,  if  the  court  should  add  an- 
other, this  would  approach  legislation,  which  is  forbidden 
to  the  courts.  The  legislature,  then,  giving  its  act  the  most 
extended  scope,  did  not  propose  to  limit  this  enlargement 
of  the  remedy  to  any  time  short  of  the  limitation  of  the 
right  of  appeal.  It  will  be  seen  that  the  agreement  afore- 
mentioned is  not  required  to  be  in  writing,  though  it  is 
possible  that  no  other  than  an  agreement  in  writing  could 
be  heard  in  this  court,  because  'its  jurisdiction  in  such  a 
case  is  wholly  appellant,  audit  could  only  re-vdse  the  action 
of  the  court  below  upon  the  record  from  that  court.  The 
bill  of  exceptions  sought  to  be  stricken  from  the  record  in 
this  cause  very  clearly  comes  within  the  purview  and  pur- 
pose of  the  above  recited  act,  and  it  is  a  most  essential 
part  of  the  remedy.  And  there  is  no  doubt  in  my  mind 
that  it  is  the  right  of  the  appellant  to  have  its  benefit, 
whatever  that  may  be,  and  the  duty  of  this  court  to  see 
that  this  right  shall  not  be  denied.  But  it  is  contended, 
also,  that  the  bill  of  exceptions  attached  to  the  transcript 
was  not  filed  in  this  court  until  the  28th  day  of  December, 
1871,  some  days  after  the  transcript  itself  had  been  filed, 
on  the  11th  day  of  the  same  month.  The  two  together 
make  up  the  record  in  the  case,  and  both  are  verified  by 
the  certificate  of  the  clerk  and  the  seal  of  the  court  fi'om 
which  it  has  been  sent,  and  in  which  the  appeal  has  been 
taken,  and  both  are  filed  liere  as  parts  of  the  same  record 
before  the  term  of  this  court  to  which  the  appeal  has  been 
taken.  This,  though  a  very  irregular  mode  of  getting  a 
record  into  this  court,  is  not  such  as  would  justify  this 
court  in  denying  to  the  clerk's  certificate  and  the  seal  of 
the  court  below  their  proper  validity.     And  the  record  be- 
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ing  now  perfect,  no  certiorari  could  be  awarded.  The  gen- 
uiuenesH  of  the  bill  of  exceptions  is  not  impeached,  but 
only  that  it  has  come  here  in  an  in'egular  way.  It  is  here 
under  the  certificate  of  the  clerk,  verified  by  the  seal  of 
the  court  from  whence  it  comes,  and  it  is  filed  in  proper 
time  in  this  court.— Rev.  Code,  §§  3195,  3498.  This,  I 
think,  Ls  enough,  when  the  objection  is  confined  solely  to 
the  regularity  of  the  filing  of  the  record  in  this  court. 

Let  the  motion  be  refused,  but  without  costs,  ^s  the 
State  in  such  a  suit  does  not  pay  costs  by  judgment  of 
this  court. 

Wm.  S.  Thorington,  Esq.,  for  the  appellant,  made  the 
following  points  in  the  main  case  : 

1.  The  record  fails  to  show  that  a  copy  of  the  indict- 
ment and  a  list  of  the  jurors  summoned  for  the  trial,  in- 
cluding the  regular  panel,  "  was  delivered"  to  the  "  defend- 
ant" at  least  one  entire  day  before  the  day  appointed  for 
his  trial,  notwithstanding  it  appears  he  was  in  actual  con- 
finement on  a  capital  charge. 

The  recital  in  the  record  that  a  "  copy  of  the  bill  of  in- 
dictment, «fec.,  having  been  served  on  the  defendant,"  <fec., 
does  not  meet  the  requirement  of  the  statute  and  the  con- 
stitution upon  this  subject.  The  words  "  served  upon  the 
defendant"  simply  express  a  conclusion  or  opinion  of  the 
sherifi",  and  so  far  as  appears  to  this  coui't  may  mean  that 
these  papers  were  served  by  being  handed  to  defendant's 
counsel,  or  left  at  the  jail,  or  read  to  the  defendant.  But 
the  words  "delivered  to  the  defendant"  clearly  express  a 
fact.  They  can  only  mean  an  actual,  manual  delivery  of 
these  papers  to  tlio  defendant  in  person,  and  this  is  what 
the  law  requires  should  bo  shown  aflirmatively  by  the 
record.— Const.  Ala.  Art.  I,  §  8 ;  Rev.  Code,  §  4171 ;  Dris- 
kill  V.  The  State,  45  Ala.  21 ;  Flanagan  v.  Tlte  State,  46 
Ala.  703. 

2.  Tlie  record  shows  that  an  oath  materially  different 
from  that  required  by  the  statute  was  administered  to  the 
jurj'. 

Section  4092  of  the  Revised  Code  requires  that  the  jury, 
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among  other  things,  should  be  sworn  a  "  true  verdict  to 
render  according  to  the  evidence,"  while  the  record  in  this 
case  shows  that  the  jury  were  sworn  "  well  and  truly  to  try 
the  issue  joined  between  the  State  of  Alabama  and  the 
defendant,  Zack  Stephens." 

In  arriving  at  a  verdict  under  the  oath  required  by  the 
statute,  the  jury  are  judges  only  of  the  facts,  and  not  of 
the  law,  of  the  case.— Eev.  Code,  §  4092 ;  18  Ala.  119, 
720 ;  26  Ala.  90 ;  12  Ala.  153 ;  United  States  v.  Battiste, 
2  Sumner,  243. 

Under  the  oath  which  the  record  shows  was  adminis- 
tered, the  jmy  were  made  judges  of  both  the  law  and  the 
facts  of  the  case.  They  were  entirely  unrestrained  and 
uninstructed  thereby  as  to  the  bounds  of  their  province, 
and  for  aught  that  this  court  may  know  the  verdict  of  some 
of  the  members  of  the  juiy  may  have  been  the  result  of 
their  ideas  of  the  law  of  the  case,  while  the  verdict  of 
others  may  have  been  predicated  upon  the  principles  of 
equity  which  they  considered  applicable  to  the  case ;  and, 
so  far  as  bound  by  their  oath,  none  of  them  were  required 
to  render  a  verdict  "according  to  the  evidence." — See  on 
this  point  brief  of  appellant's  counsel  in  the  case  of  Joe 
Johnson  V.  The  State,  now  pending  for  decision. 

In  support  of  the  foregoing  propositions  the  case  of 
Franh  v.  The  State,  (40  Ala.  12,)  is  cited  to  the  point  that 
the  prisoner  has  the  right  to  have  any  error  which  dis- 
tinctly appears  upon  the  record  revised  by  this  court. 

Also,  the  case  of  Shapoonioash  v.  United  States,  (Wash. 
Ter.  Rep.  219,)  to  the  effect  that  "  in  a  capital  case  no  pre- 
sumption is  made  in  favor  of  the  regularity  of  the  proceed- 
ings ;  the  record  must  show  that  the  prisoner  was  duly  and 
legally  convicted." — Brightly's  Dig.  Fed.  Decis.  p.  74. 

3.  The  charge  given  by  the  court  is  erroneous,  for  the 
following  reasons : 

Murder  in  the  second  degree,  as  defined  by  the  Revised 
Code,  §  3653,  is  "  any  homicide  committed  under  such  cir- 
cumstances as  would  have  constituted  murder  at  common 
law."  As  defined  by  Coke,  murder  at  common  law  is 
"  when  a  person  of  sound  memory  and  discretion  unlaw- 
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fnlly  kiUeth  any  rcasoDable  creature  in  being  and  under 
the  king's  peace  vith  malice  aforethought." — Black.  Com. 
4th  book,  p.  194. 

All  writers  on  criminal  law  agree  that  "malice  afore- 
thought" is  a  necessary  element  of  the  crime  of  murder. 
The  omission  of  these  words,  therefore,  from  the  charge  of 
the  court  was  erroneous.  The  words  "  in  mahce,"  used*  in 
the  charge,  do  not  supply  this  omission.  The  killing 
might  have  been  in  malice,  yet  without  malice  afore- 
thought. 

4.  The  remark  of  the  court,  Piet  out  in  the  bill  of  excep-' 
tions,  not  only  excluded  from  the  minds  of  the  jury  the 
consideration  of  a  verdict  of  manslaughter  in  the  second 
degree,  but  also  of  "  not  guilty."  It  substituted  the  opin- 
ion of  the  presiding  judge  for  that  of  the  jury,  its  natural 
effect  upon  them  being  to  prejudice  their  minds  against  the 
defendant,  and  to  cause  them  to  disregard  the  testimony 
of  his  witnesses.  It  deprived  the  accused  of  the  fair,  im- 
partial trial  by  jury  which  was  guaranteed  to  him  by  the 
laws  and  constitution  of  the  State. — Sims  v.  The  StatCy 
43  Ala.  33. 

Attorney-General,  contra. 

The  opinion  of  the  court  in  the  main  case  was  as  follows : 

PETERS,  J.— The  appellant,  Zach  Stephens,  was  in- 
dicted at  the  February  term,  in  1871,  of  the  city  court  of 
Montgomery,  for  murder.  He  was  tried  at  the  July  term 
foUowing  of  said  city  court,  and  fomid  guilty  of  murder  in 
the  second  degree,  and  sentenced  to  confinement  in  the 
penitentiary  for  fifty  years.  And  he  now  brings  the  case 
here  by  appeal,  and  insists  that  the  record  shows  numerous 
errors  in  the  proceedings  in  the  court  below,  which  would 
justifj'  a  reversal  of  the  juilgraent  of  conviction,  and  a  new 
trial  in  the  court  below. 

In  such  an  appeal,  this  court  must  render  such  judgment 
on  the  record  as  the  law  demands.  No  assignment  of 
errors  is  needed. — Rev.  Code,  §  4314.  The  charge  here  is 
a  capital  offense.— Rev.  Code,  §§  3653,  3654.    On  this  the 
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accused  was  arrested  and  committed  to  jail,  and  lie  was  in 
actual  confinement  at  the  time  of  the  trial.  This  entitled 
him  to  have  a  copy  of  the  indictment  and  a  list  of  the 
jurors  summoned  for  his  trial,  including  the  regular  jury, 
"delivered  to  him  at  least  one  entire  day  before  the  day  ap- 
pointed for  his  trial." — Bev.  Code,  §  4171.  This  is  a  con- 
stitutional right,  which  the  record  should  show  has  not 
been  denied  him. — Const.  Ala.  Art.  I,  §  8 ;  Driskill  v.  The 
State,  45  Ala.  21 ;  Lacy  v.  The  State,  45  Ala.  80  ;  Flanagan 
V.  The  State,  4:6  Ala.  703.  The  recital  in  the  record  on 
this  point  is  in  these  words :  "  It  is  ordered  by  the  court, 
that  the  trial  of  this  cause  be  set  for  Thursday,  the  9th 
day  of  March,  1871;  and  that  the  sheriff  summon  fifty 
special  jurors,  in  addition  to  the  regular  panel,  to  appear 
on  said  day,  to  serve  as  jurors  in  said  cause ;  and  ordered, 
that  a  copy  of  the  indictment,  together  with  a  hst  of  the 
special  jurors,  and  also  of  the  regular  panel,  be  se)'ved 
upon  him  one  entire  day  before  the  day  set  for  trial."  The 
judgment  entry  also  recites  that  "  a  copy  of  the  indictment 
and  a  list  of  all  the  jurors,  both  regular  panel  and  special 
jurors,  having  been  served  upon  defendant  one  entire 
day  before  the  day  set  for  trial,"  &c.  It  is  insisted 
that  there  is  such  a  radical  difference  between  the  word 
delivered  and  the  word  served,  that  they  can  not  be  used 
indifferently  for  each  other.  The  constitution  declares 
that  "the  accused  has  a  right"  "to  demand  the  na- 
ture and  cause  of  the  accusation,"  and  "to  have  a  copy 
thereof." — Const.  Art.  I,  §  8,  supra.  In  criminal  prosecu- 
tions, certainty  to  every  intent  is  required.  Where  the  life 
or  liberty  of  the  citizen  is  in  peril,  nothing  is  to  be  taken 
by  intendment.  The  words,  then,  which  declare  the  per- 
formance of  an  act  to  which  the  accused  is  entitled  as  a 
right,  should  be  those  used  in  the  law  that  gives  the  right, 
or  of  equivalent  import.  The  words  "to  have,"  and  "to 
deliver,"  are  not  equivocal.  They  are  certain  to  every  in- 
tent. They  need  no  argument  to  make  their  meaning 
clear.  Can  this  be  said  of  the  word  "serve"?  I  think 
not.  A  service  may  be  made  without  an  actual  delivery. 
The  usual  mode  of  summoning  witnesses  is  by  serving  the 


JANUABY  TERM,  1872.  707 

Stephens  v.  The  State. 

subpoena  by  notice  of  its  contents.  This  would  not  do,  if 
an  actual  delivery  of  a  copy  were  required.  Then,  the 
language  of  the  record  is  insufficient  to  show  that  a  copy 
of  the  indictment  and  a  list  of  the  jui-y  were  delivered  to 
the  defendant,  as  required  by  law.  And  without  this,  the 
proceeding  is  erroneous. — 46  Ala.  21,  80,  supra.  It  is 
much  the  best  to  follow  the  language  of  the  statute  in  such 
a  ca.se.  Tlien  there  can  bo  no  doubt.  The*  same  may  be 
said  of  the  declarations  of  the  record  upon  the  organiza- 
tion of  the  juries.  The  safest  rule  is  to  foUow  the  lan- 
guage of  the  statute  as  minutely  as  poasible.  If  depart- 
ures from  this  language  are  permitted,  the  field  of  contro- 
versy will  be  enlarged,  and  the  rights  of  the  accused  will 
be  imperiled.  In  criminal  proceedings  this  is  forbidden. 
Parmer  v.  The  State,  41  Ala.  416. 

On  this  point  I  diflfer  with  my  brethren.  They  hold  that 
the  recitals  in  tlie  record  show  a  delivery  to  the  defendant 
of  a  copy  of  the  indictment  and  list  of  jurors,  <fec.,  as  re- 
quired by  law. 

It  is  further  objected  in  behalf  of  the  appellant,  that 
the  oath  administered  to  the  jury,  on  the  trial  below,  was 
not  sufficient.  Tlie  record  shows  that  the  jury  were  sworn 
to  "  tiy  the  issue  joined  between  the  State  of  Alabama  and 
the  defendant,  Zach  Stephens."  This  is  not  the  oath  re- 
quired by  the  statute.  This  latter  oath  is  not  only  to  "  try 
the  is.sue  joined  between  the  State  of  Alabama  and  the 
defendant,"  but  also,  "  trve  verdict  render  accordimj  to  the 
evidence." — Rev.  Code,  §  4092.  The  difference  between 
these  two  forms  is  too  palpable  to  need  comment.  The 
statutory  fonn  is  the  only  one  that  can  be  i)ermitted  to  be 
used.  If  any  other  is  used,  the  court  does  not  proceed  by 
"  due  process  of  law." — Const.  Ala.  Art.  I,  §  8 ;  Rev.  Code, 
§  4092 ;  Perry  v.  The  State,  43  Ala.  24 ;  Joe  Johnson  v. 
The  State,  47  Ala.  9. 

The  charge  of  the  court,  as  shown  in  the  bill  of  excep- 
tions, is  also  objected  to.  It  is  not  free  from  error.  The 
statiite  divides  felonious  homicides  into  two  classes ;  that 
is,  1st,  murder  in  the  first  degree ;  and  2d,  murder  in  the 
second  degree.     This  last  is  any  "homicide  committed 
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under  such  circumstances  as  would  have  constituted  mur- 
der at  common  law." — Rev.  Code,  §  3653.  There  could  be 
no  murder  at  common  law  without  premeditated  malice  ; 
that  is,  "mahce  aforethought." — 4  Bla.  Com.  195 ;  1  Hawk. 
P.  C.  p.  184,  7th  Lond.  ed.  1795 ;  1  Russ.  on  Crunes,  p.  482, 
et  seq.  The  charge  here  instructs  the  jury  that  "mahce" 
alone,  coupled  with  a  willful  act  which  produced  the  death, 
was  sufficient  to  constitute  murder  at  common  law,  or, 
which  is  the  same  thing,  murder  in  the  second  degree 
under  our  statute.  Malice  means  evil-mindedness  and  a 
disregard  of  law.  All  homicides,  except  m  self-defense,  or 
by  accident  or  ignorance,  are  done  with  an  evil  mind  and 
a  disregard  of  law;  yet  there  is  a  considerable  class  of 
homicides,  so  committed,  which  are  not  murders  at  com- 
mon law,  or  under  the  statute. — Eev.  Code,  §  3659 ;  1  Bish. 
Cr.  Law,  p.  230,  bottom  ;  §  263,  and  cases  in  notes.  Then, 
there  must  not  only  be  mahce,  but  "  malice  aforethought," 
to  constitute  murder  in  the  first  or  the  second  degree  under 
our  statute.  The  charge  of  the  court  found  in  the  record 
departs  from  this  definition  of  murder  in  the  second  de- 
gree.    It  is  erroneous. 

The  remarks  of  the  court,  when  asked  by  the  defend- 
ant's counsel  in  the  court  below  to  instruct  the  jury  as  to 
the  form  of  their  verdict  in  case  they  found  the  defendant 
guilty  of  manslaughter  in  the  second  degree,  or  involun- 
tary manslaughter,  were  unfortunate.  The  remarks  were, 
"I  can't  conceive  how  the  jury  could  find  such  a  verdict 
upon  such  a  state  of  facts ;  but,  if  you  request  it,  I'll  in- 
struct them."  Although  this  was  obviously  not  intended 
as  a  charge  to  the  jury,  yet  it  is  hardly  consonant  with 
that  perfect  fairness  and  impartiality  that  should  be  most 
scrupulously  maintained  by  the  presiding  judge  where  the 
hfe  and  liberty  of  the  citizen  are  imperiled.  Often  "  trifles 
light  as  air,  are  confirmations  strong  as  holy  writ"  to  bias 
minds,  and  juries  are  not  always  free  from  such.  But  I 
have  no  doubt  that  those  remarks  were  an  unguarded  and 
hasty  expression  of  opinion,  which  will  not  be  repeated  by 
the  learned  and  amiable  and  upright  judge  who  presided 
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on  the  trial  of  this  cause  in  the  court  below. — Siins  v.  The 
State,  43  Ala. 

The  judgment  and  sentence  of  the  court  below  are  re- 
versed, and  the  cause  is  remanded  for  a  new  trial.  The 
appellant,  said  Zach  Stephens,  will  be  kept  in  custody 
until  discharged  by  due  course  of  law. 


MOREN,  Lieut.  Gov.,  v«.  BLUE. 

[  A.PPEAI.    rnOM    OBDEB    OBAMTISO    MAKDAMUS.] 

I.  Per  diem,  compenitation  ;  when  officers  and  members  of  the  general  aa* 
tfmbhj  »f  A  labama  not  entitled  to.  —When  the  general  assembly,  during 
au  annual  ReHsion  of  the  legislature,  adjourns  for  a  month,  longer  or 
shorter,  and  the  object  of  such  adjournment  is  that  the  members  may 
return  to  their  homes,  and  the  business  of  the  session  thereby  ceases 
for  that  time  ;  in  such  a  ca^e,  neither  the  members  nor  the  officers  of 
the  two  houses  are  entitled  to  their  per  dieiii  compensation  for  the  pe* 
riod  of  such  adjournment. 

Appeal  from  the  Circuit  Court  of  Montgomery. 
Tried  before  Hon.  J.  Q,  Smith. 

Section  55  of  the  Revised  Code  provides  that  "  the  sec- 
retary of  the  senate  is  allowed  eight  dollars  a  day."  Sec- 
tion 56  prorides  that  "  the  compensation '  due  under  the 
preceding  section  must  be  certified  by  the  president  to  tlie 
comptroller,  [now  autlitor,]  who  issues  his  warrant  there- 
for." 

During  the  entire  session  of  the  general  assembly  in  the 
years  1870-71,  Blue  was  socretar}*  of  the  senate.  The 
general  assembly  took  a  recess  from  the  IGth  day  of  Decem- 
ber, 1870,  until  the  18th  day  of  January,  1871. .  Blue  pre- 
sented his  account  for  services,  at  eight  dollars  jx-r  day, 
during  the  recess,  to  Moren,  lieutenant-governor  and  presi- 
dent of  the  senate,  jind  requested  him  to  certify  it ;  this, 
Moren  refused  to  do.     Blue  then  petitioned  for  a  manda- 
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mus.  Moren  demurred  to  the  petition,  on  the  ground  that 
it  did  not  show  that  any  services  were  rendered,  or  re- 
quired to  be  rendered,  and  that  there  was  no  law  author- 
izing or  requiring  him  to  sign  said  certificate. 

The  cause  being  submitted  for  final  decision  on  the  de- 
murrer, the  court  overruled  the  demurrer  and  ordered  a 
peremptory  mandamus  to  issue,  and  hence  this  appeal. 

John  W.  A.  Santord,  Attorney-General,  for  appellant. 
Bice,  Chilton  &  Jones,  contra. 

PECK,  C.  J. — The  members  of  the  court  are  unanimous 
in  the  opinion  that  the  order  of  the  circuit  court  awarding 
a  mandamus  in  this  case,  is  erroneous. 

We  hold,  that  where  the  general  assembly  adjourns  for 
a  few  days,  for  some  special  reason  or  purpose,  both  the 
members  and  the  officers  of  the  two  houses  are  entitled  to 
their  per  diem  compensation ;  but  when  the  adjournment 
is,  say,  for  a  month,  longer  or  shorter,  and  the  object  is, 
that  the  members  are  to  return  to  their  homes,  and  the 
labors  of  the  session  are  to  cease ;  in  such  a  case,  neither 
the  members  nor  the  officers  of  the  two  houses  are  en- 
titled, during  the  period  of  such  an  adjournment,  to  their 
per  diem  compensation. 

The  general  rule  is,  that  where  public  officers  or  servants 
receive  a  per  diem  compensation,  there  must  be  a  per  diem 
service.  We  can  see  no  good  reason  to  make  the  present 
case  an  exception  to  this  general  rule. 

The  order  and  judgment  of  the  circuit  court  directing  a 
mandamus  to  be  issued,  &c  ,  are  reversed,  and  the  appellee's 
petition  is  dismissed  at  his  cost,  both  of  this  court  and  of 
said  circuit  court. 

[Note  by  Reporter. — The  opinion  in  this  case  was  delivered  at  the 
June  term,  1871,  but  did  not  come  into  the  Reporter's  hands  in  time  to 
be  reported  earlier.  The  case  of  Reynolds  v.  Blue  was  decided  at  the 
June  term,  1872,  but  as  the  two  opinions  cover  the  whole  of  the  law 
upon  the  subjects  therein  discussed,  it  has  been  thought  better  to  report 
the  two  cases  in  the  same  volume.] 
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REYNOLDS,  Auditor,  vs.  BLUE. 

[appeal  FKOM  OBDEB  OBANTINO   ICAKDAirUS.] 

1.  Appeal;  when  auditor  may  take,  vnthout  giving  aecurity  for  cost*. — 
Wbcro  a  peremptory  mandamus  w  awarded  against  the  anditur,  com- 
manding him  to  draw  bis  warrant  on  the  treasurer  in  payment  of  a 
claim  against  the  State,  be  may  sne  ont  an  appeal  to  this  court  witboat 
giving  security  for  costs,  if  it  appear  that  be  has  no  per.wnal  interest 
in  the  matter,  and  has  only  acted  therein  in  bis  official  capacity,  with 
a  view  to  protect  the  interests  of  the  State. 

2.  Payment  of  money  out  of  the  treasury  ;  whiit  does  not  authorize. — A  cer- 
tificate issued  to  the  secretary  of  the  senate,  under  resolution  of  the 
Senate  of  the  26tb   of  February,  1872,  (Journals,  p    543,)  does  not,» 
without  other  legislation,  authorize  the  auditor  to  issue  his  warrant  on 
the  treasurer  for  the  payment  of  the  account  thus  certified. 

3.  Constitution,  Jrt.  IV,  $  31  ;  what  not  a  law  within  meaning  of — A  reso- 
lution of  the  senate  requiring  its  president  and  its  secretary  to  certify 
the  accounts  of  its  duly  elected  and  appointed  officers  for  their  per 
diem  compensation  during  the  recess,  is  not  a  law  within  the  meaning 
of  §  31,  Art.  IV,  of  the  constitution,  which  declares  that  no  money 
shall  be  drawn  from  the  treasury  bat  in  pursuance  of  an  appropriation 
made  by  law. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunningham. 

This  was  an  appeal  by  R.  M.  Reynolds,  auditor,  from  a 
peremptory'  mandamus  issued  out  of  the  city  court  of 
Montgomery,  commanding  him  to  draw  his  warrant  on  the 
Stiite  treasurer,  in  favor  of  M.  P.  Blue,  for  $168,  the 
amount  claimed  by  Blue  as  his  jter  diem  compensation  as 
secretary  of  the  senate,  for  the  twenty-one  days  of  the  re- 
cess of  the  general  assembly  of  Alabama,  between  the 
19th  day  of  December,  1871,  and  the  10th  day  of  January, 
1872. 

Blue's  petition  shows  that  he  was  secretary-  of  the  senate 
at  the  commencement  of  the  session,  during  the  said  re- 
cess, and  continued  to  be  secretary  until  the  end  of  the 
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session  in  1872 ;  that  on  the  26th  day  of  February,  1872, 
the  senate  passed  the  following  resolution :  '^Resolved,  That 
the  president  of  the  senate  and  the  secretary  of  the  senate 
are  hereby  authorized  and  required  to  issue  the  usual  cer- 
tificates to  the  regularly  elected  and  appointed  officers  of 
the  senate  during  the  recess,  commencing  on  the  19th  of 
December,  1871,  and  ending  January  10th,  1872;"  that 
petitioner's  account,  regularly  made  out  and  certified  as 
required  by  said  resolution,  was  presented  to  the  auditor, 
and  a  warrant  demanded  on  the  State  treasurer  for  the 
amount  so  certified,  which  demand  the  auditor  refused  to 
comply  with.  There  was  no  allegation  in  the  petition  that 
Blue  performed,  or  was  required  to  perform,  any  duties 
during  the  recess. 

The  auditor  demurred  to  the  petition,  the  substance  of 
'  the  grounds  being  that  the  petition  did  not  show  that  Blue 
was  lawfully  employed  by  any  competent  authority  to  ren- 
der services  during  the  recess,  or  that  any  services  had  in 
fact  been  rendered,  or  that  any  appropriation  had  been 
made  to  pay  for  such  services,  even  if  it  were  admitted 
that  they  had  been  rendered. 

The  cause  being  submitted  for  final  decision  on  the  de- 
murrer, the  court  overniled  the  demurrer  and  granted  a 
peremptory  mandamus,  &g.,  and  hence  this  appeal. 
Overruling  the  demurrer  is  now  assigned  as  error. 
No  security  was  given  for  the  costs  of  appeal.  The 
clerk  certified  in  his  certificate  "  that  no  bond  is  required, 
the  appeal  being  in  behalf  of  the  State."  Appellee  made 
a  motion  to  dismiss  the  appeal  on  this  account. 

John  W.  A.  Sanford,  Attorney-General,  for  appellant. 
EiCE,  Chilton  k  Jones,  contra. 

PECK,  C.  J. — The  motion  to  dismiss  the  appeal  because 
security  for  the  costs  of  the  appeal  was  not  given,  must 
be  overruled.  This  proceeding  is  essentially,  except  as 
to  the  name  of  the  party  against  whom  it  is  instituted, 
a  proceeding  against  the  State.  The  appellant,  as  auditor, 
has  no  interest  in  the  matter,  except  in  so  far  as  it  is  his 
duty,  as  a  public  State  officer,  to  protect  the  interests  of 
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the  State,  and  he  ought  to  he  permittefl  to  do  this  without 
subjecting  himself,  intlividually,  for  the  costs.  Since  the 
case  of  Biggs,  Comptroller,  v.  Pfister,  21  Ala.  469,  to  the 
present  time,  the  comptroller  and  auditor  have  uniformly, 
8o  far  as  we  know,  prosecuted  appeals  in  such  cases  with- 
out giving  security  for  the  costs  of  the  appeal,  and  we  are 
not  disposed  to  disturb  this  long  confinued  practice.  If 
not  within  the  letter,  such  cases  are  within  the  spirit  of 
section  3487  of  the  Revised  Code. 

2.  At  the  June  term  of  this  court,  1871,  in  the  case  of 
Moren,  lieutenant-governor,  against  the  present  appellee, 
we  held  that  when  the  general  assembly,  during  an  annual 
session  of  the  legislature,  adjourns  for  a  month,  longer  or 
shorter,  and  the  object  of  such  an  adjournment  Ls,  that  the 
members  may  return  to  their  homes,  and  the  business  of 
the  session  thereby  ceases  for  that  time,  in  such  cases, 
neither  the  members  nor  the  officers  of  the  two  houses  are 
entitled  to  their  per  diem  compensation  for  the  period  of 
such  an  adjournment ;  that  where  officers .  receive  a  per 
diem  compensation,  there  must  be  a  per  diem  service. 

In  principle,  there  Ls  no  substantial  difference  between 
that  case  and  the  present  The  resolution  of  the  senate 
dated  the  26th  of  February-,  1872,  (Journal,  p.  548,)  author- 
izing and  requiring  the  president  and  the  secretary  of  the 
senate  to  issue  the  usual  certificates  to  the  regularly 
elected  and  appointed  officers  of  the  senate  during  the  re- 
cess of  tlie  general  asscml)ly,  commencing  on  the  19th  of 
December,  1871,  and  ending  on  the  10th  day  of  January, 
1872,  does  not,  irifhonf  other  legishifion,  make  it  the  duty  of 
the  auditor,  nor  authorize  him,  to  draw  his  warrant  on  the 
treasury  for  the  payment  of  certificates  issued  by  authority 
of  said  resolution.  Article  TV,  ^  31  of  the  ctmstitutiou, 
8a3rs,  "No  money  shall  be  drawn  from  the  treasury  but  in 
pursuance  of  an  apjtropriation  made  by  law."  Said  reso- 
lution is  not  a  law  within  the  meaning  of  that  section  of 
the  constitution,  and  we  are  not  informed,  nor  is  it  stated 
in  appellee's  petition,  that  any  law  has  been  pa.ssed  pro- 
viding for  the  payment  of  said  certificates.  Without  this, 
46 
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the  auditor  correctly  refused  to  draw  his  warrant  on  the 
treasury  for  the  payment  of  the  certificate  issued  to  peti- 
tioner under  said  resolution. 

The  demurrer  of  the  auditor  to  appellee's  petition  should 
have  been  sustained.  The  judgment  of  the  court  below  is 
reversed,  at  appellee's  costs» 


ARKINGTON  vs.  POETER. 

[action  lO  KKCOVEE  DAMAGES  FOB   FAILDBE  TO  DELIVEK  COTTON.  ] 

1.  Statute  of  frauds  ;  what  contract  not  vnthin. — A.  parol  contract  for  the 
rescission  of  a  sale  of  land,  the  purchase-money  not  having  been  paid, 
accompanied  by  a  return  of  the  possession  to  the  vendor,  is  without 
the  statute  of  frauds. 

2.  Decree  against  principal ;  ichen  not  evidence  against  surety. — A  decree  o 
the  chancery  court  foreclosing  a  mortgage  of  land  is  not  evidence 
against  the  surety  of  a  debtor,  who  was  not  a  party,  in  a  suit  at  law  to 
recover  the  balance  of  the  purchase-money,  to  prove  that  the  sale  had 
not  been  rescinded  by  the  parties. 

Appeal  from  the  City  Court  of  Montgomery. 
Tried  before  Hon.  John  D.  Cunningham. 

On  the  10th  day  of  December,  1866,  appellant  sold 
Thos.  E.  Stacey  a  plantation  in  Montgomery  county. 
Stacey,  with  one  V.  E.  Porter,  in  payment  of  said  planta- 
tion, executed  three  written  instruments,  of  like  tenor  with 
the  one  below,  with  the  exception  of  the  dates,  and  se- 
cured these  obligations  by  a  mortgage  on  the  land,  which 
Arrington  had  conveyed  to  him  in  fee  simple. 

The  written  instrument  upon  which  this  suit  was  brought 
was  as  follows : 

"  Montgomery,  Ala.,  Dec.  10th,  1866. 

"  On  the  15th  day  of  November,  1868,  we  or  either  of 
us  promise  to  pay  anddeUver  to  A.  H.  Arrington,  or  order, 
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in  the  city  of  Montgomery,  thirty-three  and  one-third 
bales  of  cotton,  each  bale  to  weigh  five  hundred  jxjunds, 
to  be  in  good  order,  and  of  the  class  known  as  middlings. 

"  Thos.  R.  Stacey, 
"  V.  R.  Porter." 

Stacey  was  duly  adjudicated  a  bankrupt  in  May,  1868, 
and  received  a  tlischarge.  On  tlie  8tti  of  January,  1869, 
no  part  of  said  cotton  having  boon  delivered,  appellant 
brought  this  action  against  the  appellee  to  recover  dam- 
ages. The  plaintiff  introduced  the  written  instruments  in 
evidence,  and  proved  the  price  of  middling  cotton,  and 
then  rested. 

The  defendant  then  introduced  Thos.  R.  Stacey,  who  tes- 
tified that  he  as  principal,  and  the  defendant  as  surety,  ex- 
ecuted said  written  instrument;  that  the  consideration 
thereof  was  a  tract  of  land  lying  in  Montgomery  county, 
which  was  purchased  by  the  said  St-icey  from  plaintiff,  and 
conveyed  to  Stacey  by  the  plaintiff,  by  an  absolute  war- 
ranty deed,  on  the  10th  day  of  December,  1866,  tlie  date 
of  said  instrument ;  that  ho  (Stacey)  at  the  same  time 
executed  a  mortgage  to  secure  the  payment  of  said  instru- 
ment, and  two  like  instruments,  due  resjwctively  on  the 
15th  of  November,  1867,  and  the  15th  of  November,  1869; 
that  he  went  into  possession  of  the  land  conveyed,  and 
cultivated  it  during  the  year  1867,  making  about  thirty 
bales  of  cotton  and  sixteen  hundred  bushels  of  corn  ;  that 
between  the  15th  and  18th  day  of  December,  1867,  witness 
met  plaintiff ;  that  plaintiff  asked  witness  if  he  would  be 
able  to  make  the  first  payment ;  that  witness  said  he  would 
not ;  tliat  plaintiff  then  proposed  to  rescind  the  said  con- 
tract and  take  the  land  back ;  that  witness  agreed  to  this 
proposition,  and  as  the  papers,  excei)t  the  deed  to  Stacey, 
were  in  the  city  of  Montgomery,  they  agreed  to  exchange 
papei-8  when  they  met  in  tlie  qjty  of  Montgomery ;  that 
witness  agreed  to  pay  the  plaintiff  a  reasonable  rent,  but 
that  no  time  was  fixed  for  thtj  payment  thereof,  nor  was 
the  amount  fixed  or  agr(>od  on  ;  that  witness  told  plaintiff 
that  ho  could  pay  part  of  said  rent  in  com,  which  plaintiff 
said  would  suit  him ;  that  witness  agreed  to  surrender  to 
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plaintiff  possession  of  the  plantation,  but  plaintiff  agreed 
that  witness  might  remain  in  the  houses  till  he  could  get 
another  place,  which  occurred  a  few  days  afterwards,  when 
witness  moved  out.  In  a  day  or  two  after  this  agreement 
was  made,  the  plaintiff  called  upon  the  defendant  (who  had 
possession  of  it)  for  the  deed  which  plaintiff  had  executed 
to  witness,  which  was  sent  to  him  and  received  by  him, 
and  in  a  few  days,  and  before  plaintiff  left  the  neighbor- 
hood, plaintiff  rented  out  said  plantation  to  other  persons 
for  the  year  1868,  who  occupied  and  cultivated  it  during 
that  year. 

The  defendant  testified  that  plaintiff  came  to  his  house 
some  time  in  December,  1867,  and  asked  for  the  deed  he 
(plaintiff)  had  executed  to  T.  E.  Stacey,  saymg  he  had  re- 
scinded the  trade  with  Stacey ;  that  he  (defendant)  looked 
for  the  deed,  but  could  not  find  it  at  that  time,  but  on  the 
next  morning  found  it  and  sent  it  to  plaintiff ;  that  he  was 
not  present  when  the  agreement  to  rescind  was  made,  and 
knew  nothing  of  it  till  plaintiff  called  for  the  deed ;  that 
he  afterwards  met  plaintiff  in  the  city  of  Montgomery,  and 
that  plaintiff'  asked  him  for  a  draft  on  Lehman,  Durr  & 
Co,  for  the  rent  of  the  land,  but  he  refused,  telling  plain- 
tiff he  had  no  funds,  and  had  rented  no  land  from  him. 

Two  other  witnesses  testified  in  substance  that  they  saw 
plaintiff  in  1867,  on  his  arrival  in  Montgomery  from  North 
Carolina,  before  he  saw  Stacey,  and  plaintiff  was  then  try- 
ing to  find  some  one  to  rent  the  land  to,  as  hg  said  he  ex- 
pected to  have  to  take  the  land  back,  and  that  in  1867 
plaintiff  did  rent  out  said  land  for  the  year  1868. 

On  behalf  of  the  plaintiff  there  was  testimony  to  shoM'^ 
that  the  rescission  of  the  contract  for  the  sale  of  the  land 
was  to  be  dependent  upon  Stacey  and  Porter  paying  a  cer- 
tain portion  of  the  crop  raised  that  jea.i'  on  the  land,  and, 
that  this  was  not  done.  •  Tlie  plaintiff  himself  testified 
that  he  got  the  deed  to  the  land,  so  as  to  prepare  a  recon- 
veyance from  Stacey  and  wife  to  the  land,  in  case  Stacey 
complied  with  the  terms  upon  which  the  land  was  to  be 
taken  back ;  that  he  apphed  for  the  deed  only  to  enable 
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him  to  draw  nj)  the  new  deed  for  Stacey  and  wife  to  sign. 
The  hill  of  exceptions  then  recites  : 

"  At  this  stage  of  the  evidence  the  plaintiff  ofifered  in 
evidence  a  duly  certified  transcript  of  a  hill  filed  on  the 
22d  of  June,  1868,  by  the  plaintiff  against  Thomas  R. 
Stacey,  (the  principal  of  defendant,  Porter,)  to  enforce 
said  mortgjige,  and  of  the  summons  issued  on  said  bill 
against  said  Stacey,  and  of  the  service  of  said  summons 
on  said  Stacey  in  July  1868,  as  duly  returned  on  said  sum- 
mons, and  of  the  decree  p^'o  confesso  and  decrees  and  re- 
ports in  .said  chancery  suit ;  which  transcript  is  marked 
and  referred  to  as  *  Exliibit  C,'  and  is  hereby  made  part  of 
this  bill  of  exceptions." 

It  was  admitted  by  the  defendant,  and  Stacey  testified 
that  the  .simimons  issued  under  said  bill  in  chancery  was 
duly  served  on  him  in  July,  1868.  The  defendant  ob- 
jected to  the  evidt!nce  of  the  said  bill  in  chancery,  and  the 
said  proceedings  thereon,  on  the  ground  that  the  same 
were  irrelevant.  The  court  sustained  this  objection,  and 
the  plaintiff  excepted  to  this  ruUug  and  decision  of  the 
court. 

The  decree  of  foreclosure  referred  to  was  rendered  upon 
decree  pro  con/dfio  against  Stacey,  and  the  suit  in  which  it 
was  rendered  was  commenced  July  7th,  1868. 

This  being  the  substance  of  the  evidence,  the  court 
charged  the  jury  as  follows  : 

"  If  A  conyey  land  to  B  by  deed,  and  at  the  same  time, 
in  order  to  secure  the  purcha.se-m6ney,  takes  the  agree- 
ment of  B  and  Dto  deliver  cotton  to 'him,  and  also  amort- 
gage  from  B  to  secure  the  delivery  of  the  cotlton  on  the 
same  land,  and  at  the  same  time  and  after  the  law  day  of 
the  morigf^o  agree  with  B  to  rescind  the  contract  of  sale, 
find  they  do  rescind  it  by  agreement,  it  is  not  necessary 
that  the  agreement  to  rescind  should  be  in  wiiting  in  order 
to  discharge  the  surety,  unless  tliat  was  a  portion  of  the 
agreement  to  rescind." 

To  the  whole  of  tliis  charge  a,n(\  each  several  part 
thereof  the  plaintiff  excepted. 
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The  court -then,  at  the  request  of  the  defendant,  gave 
the  foUowing  charge,  to  which  plaintiff  excepted  : 

"  If  the  jury  beheve,  from  the  evidence,  that  the  instru- 
ment in  writing  described  in  the  complaint  was  executed 
by  Thomas  R.  Stacey,  and  the  defendant  as  sm^ety  for  said 
Stacey,  in  consideration  of  the  purchase  of  a  plantation 
by  said  Stacey  from  the  plaintiff,  in  1866,  at  the  time  of 
said  purchase  plaintiff  executed  to  said  Stacey  a  deed  to 
said  plantation,  and  the  said  Stacey  at  the  same  time  exe- 
cuted to  said  plaintiff  a  mortgage  to  said  plantation  to  se- 
cure the  payment  of  the  cotton  agreed  to  be  delivered,  and 
that  afterwards,  in  December,  1867,  plaintiff  and  said 
Stacey  agreed  to  rescind  said  contract  for  the  purchase  of 
said  plantation,  and  to  consider  said  contract  as  then  re- ' 
scinded,  the  papers  to  be  afterwards  exchanged,  and  Stacey 
to  pay  rent  for  the  year  1867,  the  amount  of  said  rent  to 
be  afterwards  determined,  in  pursuance 'thereof  said  Ar- 
rington did  procure  said  deed  to  said  land,  and  said  deed 
was  received  and  accepted  by  him,  and  said  Stacey  deliv- 
ered the  possession  of  said  plantation  to  plaintiff,  and  that 
plaintiff  retained  possession  of  the  same  by  leasing  it  to 
other  persons  for. the  jear  1868,  then  they  must  find  for 
the  defendant." 

The  charges  excepted  to  and  the  action  of  the  court  in 
excluding  the  record  of  the  chancery  suit,  are  now  as- 
signed for  error. 

^AHUEL  F.  EiCE  and  Thos.  M.  AiiErNGTON,  for  appellant. 
An  important  question  in  this  case  is,  whether,  in  a  court 
of  law,  a  mere  verbal  rescission  of  a  sale  of  land  previ- 
ously made  honestly  and  fauiy,  and  perfected  by  accept- 
ance of  a  regular  conveyance,  and  of  possession  on  the 
part  of  the  vendee,  in  Alabama,  can  be  treated  as  valid. 
If  this  question  is  decided  in  the  negative,  the  defense 
which  was  successful  in  the  court  below^,  fails  entirely,  and 
there  must  be  a  reversal  of  the  judgment  of  that  court. 

That  this  question  must  be  decided  in  the  negative, 
seems  to  be  settled  by  adjudged  cases  upon  reasoning 
which     admits    of    no    refutation. — Clark    v.     Graham^ 
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6  Wheat  577 ;  Keder  v.  TntnaU,  3  Zabriskie's  Rep.  62 ; 
White  V.  White,  1  Harrison's  Law  (N.  J.)  Rep.  202; 
Hughes  v.  Moore,  7  Cranch,  176 ;  Quinrey  v.  Tilton,  5 
Greenl.  Rep.  277 ;  Glemon  v.  Dreiv,  9  Greenl.  Rep.  81,  82 ; 
MiUer  v.  Smyth,  1  Mason's  Rep.  175  ;  Tripp  v.  Tripp, 
Rice's  Rep.  84 ;  Chajnnan  v.  Searle,  3  Pick.  Rep.  38. 

"  A  court  of  law  can  look  only  to  the  legal  title"  where 
real  estate  is  -concemed  ;  "  the  legal  title  to  lands  can  not 
pass  by  parol  in  this  State"  ;  nor  "  by  a  parol  estoppel." 
This  is  the  inevitable  result  of  the  policy  of  our  statute  of 
frauds. — JDoe,  ex  dem.  McPherson  v.  Walters,  16  Ala.  714 ;  • 
Catvsey  v.  Driver,  13  Ala.  818 ;  You  v.  Flinn,  34  Ala.  409 ; 
Hughes  v.  Moore  and  Clark  v.  Graham,  supra. 

By  our  statute  of  frauds,  (Revised  Code,  §  1862,)  every 
agreement,  the  legal  eflfect  of  which,  if  valid,  would  be  to 
change  or  transfer  either  the  legal  or  equitable  title  to  land 
from  one  person  to  another,  is  void,  unless  it,  or  some  note 
or  memorandum  thereof,  expressing  the  consideration,  "  is 
in  writing  and  subscribed  by  the  party  to  be  charged 
therewith,  or  some  other  person  by  liim  thereunto  lawfuUy 
authorized  in  writing,"  "  unless  the  purchase-money  or  a 
portioQ  thereof  be  paid,  and  the  purchaser  be  put  in  pos- 
session of  the  land  by  the  seller."  Aiid  if  there  be  no 
such  writing  as  is  required  by  this  statute,  then,  altliough 
the  purchase-money  be  paid  and  the  purchaser  put  in  pos- 
session of  the  land  by  the  seller,  a  court  of  law  must  treat 
the  contract  as  so  far  void,  that  it  can  not  enforce  the  con- 
tract or  any  right  of  the  purchaser  thereunder.  The  pur- 
chaser in  such  case  can  get  relief  only  in  a  court  of  equity, 
where  he  will  get  it,  but  only '  upon  equitable  terms  and 
conditions. — Chapman  v.  Olassell,  13  Ala.  50,;  Hugltes  v. 
Moore,  supra. 

The  legal  requisites  of  a  perfect  sale  or  exchange  of 
land  are  set  forth  in  the  stutnto  of  frauds. — Clark  v.  Gra- 
Itam,  supra.  And  "  when  the  sale  or  exchange  is  fairly  and 
honestly  made  and  perfected  by  delivery,  the  proi>erty  is 
completely  changed  in  the  land  which  Ls  the  subject  of  the 
sale  or  exchange  ;  and  if,  after  this,  the  parties  agree  to 
give  up  the  bargain,  as  it  is  often  ex^ireased,  and  place 
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things  as  they  stood  before  it  was  made,  this  object  can 
only  be  effected  by  what,  in  legal  contemplation,  amounts 
to  a  re-sale  or  re-exchange ;  and  whatever  was  necessary 
constitute  the  original  sale  or  exchange  a  legal  transfer  of 
the  property  from  one  of  the  parties  to  the  other,  is  equally 
necessary  to  constitute  a  legal  re-sale  or  re-exchange." 
Quincey  v.  TiUon,  supra,  and  other  cases  cited  above. 

Even  the  cancellation  or  re-dehvery  of  a  deed  for  land, 
by  the  vendee  who  had  accepted  it  and  taken  and  held 
possession  under  it,  (such  possession  being  equivalent  in 
law  to  recording  the  deed,  so  far  as  notice  is  concerned,) 
does  not  divest  the  title  of  the  vendee  or  revest  the  title  in 
the  vendor. — Mallory  v.  Stodder,  6  Ala.  808,  and  the  cases 
from  Massachusetts  and  Connecticut  Reports  therein  cited. 

2.  An  agreement  to  rescind  is  very  different  from  a  re- 
scission. The  mere  agreement  to  rescind  is,  in  its  natiu'e, 
executory ;  whilst  a  rescission,  in  its  nature,  is  executed. 
No  such  mere  agreement  as  to'  land,  so  long  as  it  retains  to 
any  extent  its  executory  nature,  can  be  the  basis  of  a  de- 
fense to  a  suit  for  the  price  agreed  to  be  paid  for  the  land 
on  its  original  sale. —  White  v.  White,  1  Harrison's  (N.  J.) 
Law  Rep.  202 ;  McNair  v.  Coope7%  4  Ala.  660,  (which  illus- 
trates the  difference  in  the  effect  of  an  executed  and  an 
executory  agreement.) 

The  agreement  to  rescind,  rehed  on  in  the  present  case 
as  a  defense,  was  not  executed. 

3.  A  third  answer  to  the  defense  set  up  below,  is  found 
in  the  proceedings  in  the  chancery  suit  read  in  evidence 
and  shown  in  the  record.  Full  opportunity  was  afforded 
for  the  interposition  of  tlie  pretended  rescission  as  a  de- 
fense in  that  chancery  suit.  That  was  the  suit  in  which 
that  kind  of  defense  should  have  been  made.  If  that  de- 
fense was  good  anywhere,  it  was  good  in  that  suit.  It  was 
not  made  there,  and  it  can  not  be  allowed  here. 

There  is  nothing  in  the  fact  that  Porter  was  the  suret}* 
of  the  original  purchaser.  There  are  defenses  pecuhar  to 
sureties.  But  the  alleged  rescission  of  a  sale  of  lands  is 
not  one  of  those  defenses.  A  surety  has  no  right  to  ask  a 
court  to  disregard  the  statute  of  frauds,  or  the  law  of  the 
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land,  in  deciding  what  amounts  to'  a  resci^ion  of  such 
sale.  Besides,  Porter,  the  surety,  had  notice  of  all  the 
facts,  and  has  not  been,  and  can  not  be,  prejudiced,  or  de- 
prived of  any  benefit  he  otherwise  would  have  had,  by  any. 
act  of  the  plaintiflf.  And  it  is  clear,  the  plaintiff  has  done 
nothing  but  what  he  lawfully  might  do.  Certainly  the  law- 
ful acts  of  the  plaintifl'  can  not  deprive  him  of  his  light  to 
recover  judgment  for  what  is  la^vfully  due  to  him  from 
Porter,  as  weU  as  from  Porter's  principal 

Stone,  Clopton  &  Clanton,  contra. 

B.  F.  SAFFOLD,  J. — The  material  question  at  issue  in 
this  case  is,  whether  a  verbal  contract  rescinding  a  sale  of 
land,  the  purchase-money  not  having  been  paid,  executed 
by  the  vendor  receiving  posses.sion  of  the  land  and  using 
it  as  his  own,  is  within  the  statute  of  frauds. 

The  rescission  of  a  sale  of  land  which  has  been  com- 
pleted, is  virtually  a  Side  of  the  laud  by  the  vendee  to  the 
vendor.  Possession  by  the  purchaser  with  the  consent  of 
the  vendor,  under  a  parol  contract  of  sale,  takes  the  case 
out  of  the  statute  of  fi'auds,  but  the  possession  must  be 
under  the  contract. — Dan/orth  v.  Laney,  28  Ala.  274.  A 
purchaser  who  has  paid  the  purchase-money,  and  has  ob- 
tained possession  luider  a  parol  contiact,  is  entitled  to  a 
specific  execution  of  the  contract. — Brcioei'  v.  Breiver  dt  • 
Logan,  19  Ala.  481.  If  the  proof  esttibhshes  that  Arring- 
ton  received  possession  of  the  land  with  the  consent  of 
'  Stacey,  under  a  parol  contract  rescinding  the  former  sale, 
the  purchase-money  not  ha\ijig  been  paid  by  Stacey,  then 
there  was  only  needed  the  prt)jHjr  conveyance  to  complete 
the  sale.  This,  either  party  could  enforce.  The  piu"chase- 
mouey  was  virtually  paid,  and  tde  debt  su^  for  in  this 
ca.se  was  extinguished. 

It  was  not  stated  with  what  view  the  plaintiff,  Am'ngton, 
offered  in  evidence  the  record  of  his  chancery  suit  against 
Stacey.  We  presume  it  wjxs  intended  to  show  an  adjudi- 
cation of  the  question  whether  there  had  been  a  rescission 
of  their  contract.     Porter  was  not  a  party  to  that  siiit,  and 
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the  decree  was  pro  confesso.  Stacey  had  become  bank- 
rupt, and  was  doubtless  indifferent  to  the  result  of  the 
chancery  proceeding.  It  sought  only  to  appropriate  the 
land  to  the  payment  of  the  debt,  and  that  had  already 
been  done.  In  some  instances,  a  judgment  against  the 
principal  is  made  conclusive  upon  his  sureties  by  statute, 
as  in  the  cases  of  Williamson  v.  Howell,  4  Ala.  693,  and 
McGlure  v.  Coldough,  5  Ala.  65.  Th^  general  rule,  how- 
ever, is,  that  a  recovery  against  the  principal  can  not  be 
used  as  evidence  to  charge  the  surety,  unless  his  contract 
binds  him  to  the  result  of  legal  proceedings  against  his 
principal.  "When  the  judgment  is  binding  on  the  surety  at 
all,  it  is  conclusive.  He  is  either  a  party,  or  privy,  or  a 
stranger. — ^Fireman's  Ins.  Co.  v.  Mc3Iillan,  29  Ala.  147. 
There  was  no  error  in  excluding  the  record  of  the  chancery 
suit. 

There  is  no  error  in  the  action  of  the  court  to  which  the 
ap;pellant  has  a  right  to  object. 

The  judgment  is  affirmed. 


TANNEE,  Adm'r,  vs.  HAYES  et  al. 

[motion  to  amend  kecoed  nunc  peo  tunc] 

.  Amendvienta  nunc  pro  tunc ;  parol  evidence  inadmissible. — On  applica- 
tion to  amend  a  judgment  nunc  pro  tunc  at  a  subsequent  term,  parol 
testimony  is  not  admissible  to  supply  the  deficiencies  of  the  record 
evidence. 

.  Same;  discretionary  power. — The  amendment,  or  rendition,  of  a  judg- 
ment nunc  pro  tunc,  is  allowed  in  furtherance  of  justijce,  and  is  obliged 
to  be  to  some  extent  discretionary.  This  court  will  not  reverse  the 
judgment  of  the  lower  court  refusing  such  an  application,  unless  it  is 
made  to  appear  that  otherwise  injustice  will  bo  done  to  the  applicant, 
and  that  the  rights  of  others  will  be  invaded. 

Appeal  from  the  Probate  Court  of  Limestone, 
^ried  before  Hon.  Joshua  P.  Coman. 
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Appellant,  as  administrator  of  the  estate,  of  John  H. 
Jones,  deceased,  moved  the  probate  court,  on  the  11th  day 
of  May,  1871,  to  amend  its  record  nunc  pro  tunc,  so  as  to 
show  that  said  estate  was  declared  insolvent  on  the  23d. 
day  of  March,  1 868,  instead  of  the  25th  day  of  the  same 
month  and  year,  as  appeared  by  the  record.  No  reason  is  ■ 
stated  why  the  amendment  should  be  made,  the  sole 
grounds  upon  which  the  motion  was  based  being,  as  therein 
stated,  "  that  said  decree  was  in  fact  made  and  rendered 
on  the  23d  day  of  March,  1868,  instead  of  on  the  25th 
day  of  March,  1868,  as  now  appears  of  record."  The  bill 
of  exceptions  recites  tliat  "  said  administrator  was  heard 
by  his  attorneys  in  favor  of  his  motion,  and  that  W.  H. 
Hayes  and  Spalding,  Lucas  &  Co.  were  heard  by  attorneys 
in  opposition  thereto,  the  said  Hayes  as  assignee  of  E.  M. 
Hus«ey,  and  the  said  Spalding,  Lucas  &  Co.  being  creditors 
of  said  estate,  and  having  filed  their  claims  against  said 
estate  in  time." 

In  support  of  his  motion,  appellant  introduced  in  evi- 
dence a  minute  entry  of  the  2oth  of  Februai-y,  1868,  recit- 
ing that  on  that  day  appellant,  as  the  administrator  of  said 
estate,  reported  said  estate  insolvent,  and  that  thereupon 
the  court  fixed  the  fourth  Monday  in  March,  1868,  to  hear 
and  determine  said  report,  and  ordered  publication,  <fec. 

Appellant  then  introduced  in  evidence  the  minute  entry 
of  the  decree  declaring -sai^  estate  insolvent,  as  found  on 
page  250  of  the  minute  book,  which*  decree  was  dated  as 
of  March  2501, 1868.  He  also  mtroduced  in  evidence  cer- 
tiiin  minute  entries  relating  to  other  estates,  which  were 
dated  respectively  the  19th,  21st,  and  23d  days  of  March, 
which  entries  immediately  pr»»ceded  the  minute  entry  of 
the  25th  of  March  declaring  said  estate  insolvent.  He 
also  inti'oduced  in  evidence  the  entry  in  said  minute  book, 
found  on  page  251  of  said  book,  which  eutiy  was  m  rela- 
tion to  another  estate,  and  dated  March  23d,  1868,  and 
followed  immediately  after  the  decree  of  insolvency  dated 
March  25th. 

He  next  introduced  in  evidence  the  following  entries  of 
the  judge  on  the  docket,  respectively  on  pages  303  and  316 : 
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^  "  Estate  J.  H.  Jones,  ]  This  day  Win.  P.  Tanner,  adm'r 
Sq  Rept.  Insolvency,  f  of  said  est.,  makes  report  of  in- 
solvency.    Set  for  4tli  Monday  in  March.     Pub.  ord. 

Feb.  25th,  1868." 
Q  "  Estate  of  J.  H.  Jones, )      This  day  said  estate  declared 
■  ^     Declared  Insolvent.      j  insolvent,  ordered  that  adm'r, 
W.  P.  Tanner,  make  settlement  25th  April.     Ord.  that  pub. 
be  made. 

March  23,  1868." 

He  next  introduced  in  evidence  two  entries  of  the  judge 
in  relation  to  other  estates,  on  said  docket,  one  of  said  en- 
tries immediately  preceding,  and  the  other  immediately 
following,  the  judge's  entry  on  the  docket  of  the  declara- 
tion of  insolvency  of  said  estate,  dated  March  23d,  1868. 
Both  of  these  entries  were  dated  March  23d,  1868,  and 
corresponded  with  the  minute  entries  of  the  court  of  same 
date  made  in  relation  to  said  estates. 

It  was  admitted  that  the  4th  Monday  in  March,  1868, 
was  the  23d  day  of  March,  and  that  there  was  no  record 
or  other  evidence  showing  a  continuance  of  the  hearing  of 
the  matter  of  said  report  of  insolvency  from  the  23d  to 
the  25th  day  of  March.- 

It  was  also  admitted  that  Thomas  J.  Cox,  who  was  clerk 
of  the  judge  of  probate  sometime  before,  and  at  the  date 
of  said  entry  of  the  decree  of  insolvency,  would  swear,  if 
present,  that  he  made  the  minute  entry,  sought  to  be 
amended,  from  the  entry  of  the  judge  on  the  docket,  on 
page  316  of  said  docket,  which  entry  is  set  out  above,  and 
recites,  among  other  things,  "  This  day  said  estate  declared 
insolvent,"  and  dated  March  23d,  1868 ;  that  he  intended 
the  minute  entry  sought  to  be  amended  to  conform  in  all 
things  to  said  entry  of  the  judge  made  on  page  316  of  his 
docket,  dated  March  23d,  1868.  On  the  objection  of  said 
W.  N.  Hayes  and  others,  the  court  rejected  the  testimony 
of  Cox,  and  the  appellant  excepted. 

The  above  is  the  substance  of  the  bill  of  exceptions,  ex- 
cept an  agreement  as  to  the  effect  of  the  decision  in  this 
case  as  to  others  in  which  the  parties  were  interested. 
*'A11  objections  as  to  the  parties  to  the  motion  were  waived." 
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The  court  refused  to  alV'^  *i"  amenBtaent,  and  hence 
this  appeal 

HoueroN  &  Pryor,  for  appellant. 
Walker  &  Jones,  contra. 

B.  F.'  SAFFOLD,  J.— The  appellant  moved  the  probate 
court  to  amend  its  record  nunc  pro  tunc,  so  as  to  show  that 
the  estate  of  John  H.  Jones,  which  he  represented,  was 
declared  insolvent  on  the  23d  of  March,  18<i8,  instead  of 
the  25th  of  said  month  and  year,  as  appears  from  the  re- 
cord. 

In  support  of  this  motion,  he  offered  the  testimony  of 
Thomas  J.  Cox,  to  the  eifect  that  he  was  the  clerk  who 
made  the  entry  propo.sed  to  be  amended,  and  that  he  wrote 
it  from  and  by  the  authority  of  a  docket  entry  made  by 
the  probate  judge  to  the  following  effect:  "Est.  J.  Hay- 
wood Jones,  declared  insolvent.  This  day  said  estate  de- 
clared insolvent.  Ordered  that  adm'r,  W.  P.  Tanner,  make 
settlement  25th  April.  Ord.  that  pub.  be  made,  March  23, 
1868."     The  court  held  the  testimony  inadmissible. 

The  application  of  the  administrator  was  not  made 
under  the  authority  of  any  particular  statute,  but  it  in- 
voked the  aid  of  the  court  under  the  general  law  applicable 
to  the  amendment  of  judgments  nunc  pro  ti(7w.  It  is  a 
well  established  rule,  that  judgments  can  only  be  amended, 
or  rendered,  nunc  pro  tunc,  when  there  is  sufficient  matter 
apparent  on  the  record  or  entries  of  the  court  to  amend 
by. — IJudson  v.  HmUon,  20  Ala.  36-4.  Parol  evidence  can 
not  be  atbuitted  to  supply  the  deficiencies  of  the  record 
evidence.  The  court  did  not  err  in  excluding  the  testi- 
mony of  Cox. — Harris  v.  Martin,  39  Ala.  550. 

Every  court  must  have  authority  to  correct  its  own  en- 
tries, .so  as  to  make  them  speak  the  huth,  even  after  the 
adjournment  of  the  court,  on  sufficient  evidence. — Coffey 
V.  Wilson  d:  Gunter^^  Ala.  701.  The  source  of  this  in- 
herent power  is  justice,  and  therefore  the  courts  must  have 
some  discretion  in  altering  tlieir  records  after  the  time 
when  they  are  said  to  import  absolute  verity.    They  some- 
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times  impose  temis  on  the  party  asking  this  indulgence,  in 
order  that  it  may  not  operate  to  the  prejudice  of  others, 
and  refuse  it  altogether,  after  a  considerable  lapse  of  time, 
where  the  delay  has  been  owing  to  the  appHcant  or  his 
attorney.  In  other  cases,  the  amendment  or  rendition  is 
made  to  operate  only  from  the  date  of  the  apphcation. 
Tidd's  Prac.  965,  972.  It  is  proper  that  a  party  making 
such  an  apphcation  should  assign  some  reason  why  he 
would  be  injured  if  the  correction  is  not  made. 

The  recoid  evidence  in  support  of  the  motion  in  this 
case  is  such,  that  if  the  court  had  decided  reversely,  we 
would  not  disturb  its  judgment.  But  inasmuch  as  no  rea- 
son is  given  why  the  amendment  is  sought,  and  the  rights 
of  others  may  be  prejudiced,  and  the  presumption  is  legiti- 
mate that  the  term  of  the  court  commencing  on  the  23d  of 
March  was  continued  or  protracted  until  the  25th,  we  sus- 
tain its  action. 

The  judgment  is  affirmed. 


HAYES  ET  AL.  vs.  COLLIEE  et  al. 

[petition  to  peobate  court  at  a  subsequent  teem  to  set  aside  decree  of 
insolvency.] 

1.  Insolvent  estate  ;  jurisdiction  of  probate  court  as  to,  tvhen  attaches. — The 
jurisdiction  of  the  probate  court  to  declare  an  estate  insolvent  attaches 
on  the  reception  of  the  administrator's  report  of  insolvency. 

2.  Declaration  of  insolvency  ;  tdhen  not  void. — A  declaration  of  the  in- 
solvency of  an  estate,  made  by  the  probate  court,  after  obtaining  ju- 
risdiction, can  not  be  impeached  as  void  for  irregularities  and  omis- 
sions in  the  record. 

3.  §  635  of  Revised  Code  construed ;  acts  done  iy  disqualified  judge  voida- 
ble merely. — The  judgment  of  a  court,  the  presiding  judge  of  which 
is  interested  in  the  cause,  or  related  to  either  party,  or  h  s  been  of 
counsel,  rendered  without  having  the  consent  of  the  parties  entered  of 
record,  is  not  void,  but  merely  voidable. 

4.  Same ;  ministerial  acts  of  disqualified  judge  involving  no  discretion, 
valid. — Mere  ministerial  acts,  involving  no  discretion  whatever,  done 
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by  B  jadge  disqaalified  from  sitting  in  a  canse  by  §  635  of  the  Revised 
Code,  are  not  on  that  account  invalid,  or  reversible  for  error. 

Appeal  from  the  Probate  Court  of  Limestone. 
Tried  before  Hon.  J.  P.  CJoman. 

The  appellees,  as  creditors  of  the  estate  of  J.  Hajwood 
Jones,  appUed  bj  petition  to  the  probate  court,  at  a  subse- 
quent term,  to  set  tiside  and  annul  an  order  of  said  court, 
appointing  a  day  to  hear  and  determine  the  report  of  in- 
solvency of  the  estate  made  by  the  administratorj  W.  P. 
Tanner,  and  also  the  decree  of  insolvency  rendered  on 
said  report.  The  grounds  upon  which  the  petition  was 
based  were  as  follows  : 

Ist.  The  report  and  accompanying  statements  do  not 
conform  to  the  law  requiring  them.  2d.  The  subsequent 
proceedings  were  erroneous  in  the  time  set  for  hearing  the 
report  and  the  notice  given  the  creditors.  3d.  The  judge 
before  whom  the  proceedings  were  had,  and  who  made  the 
order  and  decree,  was  related  within  the  fourth  degree  of 
affinity  to  appellant,  Hayes,  and  to  Hussey,  by  assignment 
from  whom  he  claimed  to  be  a  creditor,  and  consequently 
could  not  file  and  take  verification  of  their  claims  and  de- 
termine whether  they  were  creditors  or  not. 

It  appears  from  the  record  that  at  the  February  term, 
1868,  Tanner,  administrator  of  the  estate  of  Jones,  re- 
ported the  estate  insolvent.  Thereupon  the  Court  ap- 
pointed the  fourth  Monday  in  March,  1868,  which  was  the 
23d  day  of  the  month,  to  hear  and  determine  upon  the 
matter  of  said  report  of  insolvency,  and  ordered  that  the 
creditors  bo  notified  of  the  filing  of  the  petition  and  the 
day  sot  for  hearing  the  same,  by  publication  in  the  Athens 
Po8L  On  the  25th  day  of  March,  1868,  the  court  ren- 
dered a  decree  declaring  said  estate  insolvent  This  de- 
cree recites  that  the  adminLsti'ator  moved  to  declare  said 
estate  insolvent  "  in  accordance  with  said  report  and  state- 
ment" So  far  as  the  record  shows,  with  the  exception  of 
the  recital  in  the  above  minute  entri',  no  statement,  as  re- 
quired by  §  2179  of  the  Revised  Code^appears  to  have 
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been  filed  with  the  report.  There  is  nothing  in  the  record 
,  showing  that  notices  had  been  posted,  &c.,  or  notices 
mailed  to  creditors  whose  residences  were  known.  The 
presiding  judge  was  son-in-law  of  Hiissey,  and  brother-in- 
law  of  Hayes ;  but  neither  of  these  facts  appeared  of 
record. 

The  record  does  not  show  any  continuance  of  the  hear- 
ing of  the  said  report  of  insolvency  from  the  23d  to  the 
25th  day  of  March. 

The  court  granted  the  motion,  and  set  aside  and  an- 
nulled said  decree  of  insolvency,  and  hence  this  appeal. 

W.  H.  Walkeb,  and  Walker  &  BRiCKELL,for  appellants. 
Houston  &  Peyoe,  contra. 

[No  briefs  came  into  Reporter's  hands.] 

B.  E.  SAFFOLD,  J.— The  record  shows  that  there  was 
a  report  by  the  administrator  of  the  insolvency  of  the  es- 
tate, and  that  upon  this  report  the  decree  of  insolvency 
was  founded.  The  jurisdiction  of  the  court  having  thus 
attached,  the  decree  is  not  void,  no  matter  what  might  have 
been  its  fate  in  a  direct  proceeding  to  reverse  it. — Heyden- 
feldt  V.  Toions,  27  Ala.  423  ;  Hine  v.  Hussey,  45  Ala.  496. 
It  is  not  claimed  that  the  decree  was  rendered  at  a  time 
when  no  court  was  authorized  to  be  held. 

The  relationship  of  the  judge  to  one  of  the  creditors 
can  not  affect  the  filing  and  verification  of  his  claims.  The 
acts  to  be  done  by  the  judge  are  purely  ministerial,  involv- 
ing no  discretion  whatever. —  Under  hill  v.  Dennis,  9  Paige, 
202 ;  Heydenfeldt  v.  Toivns,  27  Ala.  423. 

In  addition  to  this,  section  635  of  the  Revised  Code 
should  not  be  construed  to  render  void  the  judgment  of  a 
court  because  the  presidmg  judge  was  related  to  either 
party,  or  interested  iu  the  cause,  or  had  been  of  counsel. 
It  was  not  so  by  the  common  law,  and  this  we  regard  as 
high  authority.  A  system  of  law,  the  accretion  of  ages  in 
practical  application  to  human  affairs,  and  so  comprehen- 
sive as  to  furnish  a  remedy  for  the  protection  of  every 
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right,  and  the  redress  of  every  wrong,  may  well  indicate 
the  construction  of  a  sttitutc  the  terms  of  which  do  not 
forbid  the  interpretation.  The  statute  referred  to  docs  not 
declare  void  the  acts  of  the  judge,  but  expressly  author- 
izes them,  with  the  consent  of  the  parties  entered  of 
record.  If  the  omission  of  this  entry  is  to  annul  the 
judgment,  then  it  may  be  set  aside  indefinitely  afterwards, . 
notwithstanding  the  actual  consent  of  the  parties,  by 
strangers  whom  its  operation  may  impede.  If  parol  evi- 
dence of  such  disability  is  admissible,  then  the  judgment, 
and  the  rights  accrued  under  it,  become  ever  liable  to 
defeat 

The  judgment  is  reversed  and  the  cause  remanded. 

[Note  bt  Reporteb. — The  opinion  in  this  case  was  delivered  at  th« 
January  term,  1871.  By  some  means  it  was  filed  away  in  the  record  in 
the  case  of  Tanner,  Adair,  v.  Hayea,  et  al..  decided  at  the  January  term, 
le)7^,  and  reported  on  pages  722-6  of  this  volame,  which  involved  the 
question  of  the  amendment  nuitc  pro  tunc  of  the  decree  of  insolvency 
sought  to  be  set  aside  in  this  case  ;  hence  it  is  that  this  case  was  not  re> 
ported  earlier.] 


BOX  ET  AL.,  Adm'rs,  v^.  delk. 

[PBOCKEDIMO   IN    PBOBATE  COUBT  TO  StnurmTTTB  LOST   BEOOBJM,  *C,  UHDKB 

SEcnoM  6.5'i  or  bbvised  oodb.] 

1.  Lo$t  records ;  tekat  not  proof  tuficient  to  authorise  snbttUMtiom  <ff. — An 
application  to  substitute  lost,  records,  under  ^  652  of  the  Keviaed  Code, 
can  not  be  sustained  by  proof  that  the  judge  failed  to  make  the  proper 
entries  and  decrees ;  nor  will  it  sustain  a  deor«e  to  ootnplete  the  minute 
entries  and  decrees  in  a  cause,  rendered  under  §  79G  of  the  ReviMd 
Code. 

3.  liegUter  in  ehanterjf ;  ttken  amtkorued  to  act  in  plaee  of  probate  judge. 
The  register  in  chaucery  is  authorized  to  act  in  the  place  of  the  pro- 
bate judge,  disqualified  by  $  635  of  the  Revised  Code,  on  an  applica- 
tion to  substitute  lost  reoordB,  or  to  complete  tlie  minute  entries  and 

47 
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decrees,  in  a  cause  which  he  might  have  heard  originally  under  §  2302 
of  the  Kevised  Code. 

Appeal  from  Probate  Court  of  DeKalb. 
Heard  before  Sol.  C.  Clayton,  Esq.,  Register  in  Chan- 
cery, sitting  in  place  of  the  Probg-te  Judge. 

Walker  &  Murphey,  for  appellant. — Tlie  register's  juris- 
diction, when  the  probate  judge  is  disqualified,  extends 
only  to  an  executorship,  an  administratorship,  or  a  guard- 
ianship.— Rev.  Code,  §  2302.  This  is  not  one  of  the  cases 
in  which  the  register  can  act  as  probate  judge.  If  there  is 
a  casus  ornisus,  it  is  for  the  legislature,  not  the  courts,  to 
remedy  it. 

The  want  of  jurisdiction  is  available  on  error. — 29  Ala. 
141;  27  Ala.  362;  19  Ala.  171;  20  Ala.  387;  23  Ala.  155. 

The  evidence  was  utterly  insufl&cient  to  authorize  an 
amendment  nunc  pro  tunc.  The  testimony  shows  a  case 
not  of  lost  records,  but  goes  mainly  to  show  that  many  of 
the  entries  sought  to  be  substituted  had  never  been  made 
at  all ;  and  that  no  record  entries  or  memoranda  existed 
which  would  authorize  an  amendment  nunc  pro  tunc  as  to 
these.  No  search  was  made  to  find  the  entries  which  it 
was  proved  had  been  made. — See  Shepherd's  Dig.  p.  396 ; 
19  Ala.  619. 

James  Aiken,  contra. — (No  brief  on  file.) 

B.  F.  SAFFOLD,  J. — The  appeal  is  taken  from  a  decree 
of  the  probate  court  to  complete  the  minute  entries  and 
decrees  in  the  matter  of  the  sale  of  the  land  belonging  to 
the  estate  of  Jeremiah  Holcombe.  The  probate  judg/s 
being  incompetent  under  section  635  of  the  Revised  Code, 
the  apphcation  was  heard  before  the  register  in  chancery. 
The  application  on  which  the  decree  was  rendered  was 
made  by  the  appellee,  who  was  the  purchaser.  He  alleged 
only  that  the  papers  and  records  in  the  cause  were  lost  or 
destroyed,  and  he  asked  that  others  might  be  substituted. 
The  proof  shows  very  clearly  that  none  of  the  records  had 
been  lost  or  destroyed ;  and  while  it  estabhshes  the  exist- 
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ence  of  some  of  the  papers  described,  it  stops  short  of 
showing  their  loss  or  destruction.  While  they  seem  to-  be 
missing,  no  witness  states  that  they  have  been  diligently 
searched  for  in  the  places  where  they  would  most  likely  be 
found. 

The  evidence  tends  very  strongly  to  show  that  the  pro- 
bate judge  omitted  to  make  the  necessary  entries  and  de- 
crees at  the  time  they  should  have  been  made,  and  the 
decree  appealed  from  was  rendered  under  that  conviction. 
We  do  not  think  an  apphcation  to  substitute  lost  records, 
under  section  652  of  the  Revised  Code,  will  sustain  a  de- 
cree rendered  imder  section  796  to  complete  the  minute 
entries  and  decrees.  There  is  a  fatal  variance  between 
the  allegations  and  the  proof. 

We  decide  that  the  register  in  chancery  is  authorized  by 
section  2302  of  the  Revised  Code  to  act  in  the  place  of  tlio 
probate  judge  in  such  a  case  as  this.  He  would  have  had 
jurisdiction  to  hear  and  determine  the  original  cause,  and 
we  think  the  spirit  of  the  law  embraces  this  as  weU. 

The  decree  is  reversed  and  the  cause  remanded. 

[Note  bt  Bepobteb. — The  opinion  in  this  case  was  delivered  at  the 
Jane  term,  1871.  The  record  did  not  come  into  the  handu  of  the  Be- 
porter  in  time  to  be  included  in  the  46th  volume  of  BeporU.] 
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JONES  vs.  HOLLAND. 

■[attachment  to  BECOVER  liENT.] 

Attachment;  error  to  render  judgment  hefore  maturity  of  debt. — In  a  suit 
against  a  tenant  to  recover  rent,  commenced  by  attachment,  it  is  error 
to  render  judgment  against  the  defendant  before  the  rent  is  due. 

Appeal  from  the  Circuit  Court  of  Henry. 
Tried  before  Hon.  J.  McCaleb  Wiley. 

Appellee  commenced  suit  by  attachment  on  the  18th 
day  of  September,  1869,  to  recover  from  his  tenant  the 
amount  due  for  rent,  which  it  is  shown  in  the  affidavit  for 
attachment  was  payable  on  the  1st  day  of  November,  1869. 
On  the  21st  day  of  October,  1869,  a  proper  complaint  hav- 
ing been  filed  before  that  time,  judgment  by  default  was 
rendered  against  defendant,  the  tenant  of  appellee.  This 
appeal  is  taken  on  the  record,  and  it  is  now  assigned  as 
error  that  the  judgment  was  rendered  before  the  debt  was 
due. 

W.  C.  Oates,  for  appellant. 
M.  A.  Bell,  contra. 

B.  F.  SAFFOLD.  J. — The  suit  was  commenced  by  at- 
tachment, and  was  for  the  recovery  of  the  rent  of  land 
due,  as  stated  in  the  affidavit,  on  the  1st  of  November,  1869. 
The  judgment  by  default  was  obtained  October  21, 1869. 

An  attachment  may  issue  to  enforce  the  collection  of  a 
debt  not  due,  but  the  complaint  is  not  required  to  be  filed 
until  the  maturity  of  the  debt.— Eev.  Code,  §§  2927,  2999. 
There  is  no  authority  for  rendering  judgment  against  the 
defendant  until  the  debt  is  due. 
*  The  judgment  is  reversed  and  the  cause  remanded. 

[Note  by  Reporter. — The  opinion  in  this  case  was  delivered  at  the 
June  term,  1871,  and  the  report  of  it  was  omitted  from  the  previous  vol- 
ume on  account  of  a  want  of  space.] 
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LEHMAN,  DURR  &  CO.  vs.  FORD  et  al. 

[appeal  FBOH  decree  DISIOSSIKO  CBOSS-BILL  BEFOBB  FINAL  DETZBUIKATION 
OF  ORIOINAL  BOO..] 

1.  Orota-biU,  regularly  JUed  ;  when  appeal  lies  &om  decree  dUmisBing. — A 
cross-bill,  regularly  filed,  is  bo  far  an  independent  suit  as  to  authorize 
an  appeal  from  a  decree  dismissing  the  same  on  demurrer  for  want  of 
eqaity  before  the  final  determination  of  the  original  bilL 

Appellees,  on  the  ground  that  this  appeal  was  prema- 
turely taken,  moved  to  dismiss  it.  The  appeal  was  taken 
from  a  decree  of  the  chancery  court  of  Montgomery,  dis- 
missing a  regular  cross-bill  on  demurrer  for  want  of  equity 
before  the  final  determination  of  the  oiiginal  bill.  Appel- 
lants contested  the  motion,  and  also  petitioned  for  a  man- 
damus to  compel  the  restoration  and  reinstatement  of  the 
cross-bill  to  the  docket.  The  points  decided  are  suffi- 
ciently stated  in  the  opinion. 

Elmore  &  Gunter,  for  motion  to  dismiss  appeal. 
Rice,  Chilton  &  Jones,  amir  a. 

PETERS,  J. — This  is  a  motion  to  dismiss  this  appeal, 
because  the  same  has  been  prematurely  taken.  And  in 
connection  with  this  motion  to  dismiss,  tliere  is  also  an  ap- 
plication for  mandamus  to  comi>el  the  reinstatement  and 
restoration  of  the  cause  to  tiie  docket  in  the  court  below. 

The  bill  in  this  case  is  a  cross-bill,  r^ularly  filed  as 
such,  and  not  an  answer  to  an  original  bill  in  chancery 
turned  into  a  cross-bill  under  our  statute.  It  is,  then,  not 
a  mere  statutory  proceeding,  to  bo  governed  by  the  rules 
prescribed  by  the  statute,  or  growing  out  of  it  Such  a 
bill  is  an  auxiliary  suit,  in  which  the  complamant  may  be 
entitled  to  indeix?ndent  relief  connected  with  the  mattore  of 
the  original  bill.  The  cross-bill  is  a  suit  which  terminates 
in  a  final  judgment.— Stoiy  Eq.  PI.  §§  389,  398.    And  it  is 
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served,  and  answered,  and  proceeded  in  just  as  if  it  were 
an  original  bill,  until  it  is  finally  disposed  of. — 3  Daw.  Ch. 
Pr.  pp.  1746-7.  In  Brooks  v.  Woods,  such  a  bill  Jias  been 
treated  as  a  separate  suit  so  far  as  to  allow  an  appeal  from 
'an  order  of  dismissal  on  sustaining  a  demurrer  for  want  of 
equity.-^LO  Ala.  538 ;  Story  Eq.  PI.  §§  628, 630,  632.  This 
is  a  convenient  practice,  and  we  see  no  sufficient  reason  to 
overrule  it.  In  the  practice  of  the  English  courts,  a  cross- 
bill may  be  treated  as  a  separate  suit,  and  filed  in  a  differ- 
ent court. — 3  Dan.  Ch.  Pr.  p.  1746,  note  2.  We  therefore 
think  that  the  appeal  in  this  case  ought  to  be  retained.  If 
it  is,  the  necessity  for  a  mandamus  is  removed. 

The  mandamus  is  denied,  with  costs,  and  the  motion  to 
dismiss  is  denied,  with  costs. 

[Note  by  Kepobtek. — The  opinion  in  this  case  was  delivered  at  the 
Sxine  term,  1871,  but  was  omitted  from  the  46th  volume  of  Reports  on  ac- 
count of  a  want  of  space.] 
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ACCORD  AND  SATISFACTION. 

1.  Accord  and  aaii^faction  :  what  may  be  pleaded  a». — Where  a  debtor 
pays  the  principal  of  bis  debt,  which  is  received  by  the  creditor, 
in  full  satisfaction,  whether  the  debt  be  passed  dae,  or  ninning  to 
matnrity,  it  is  a  good  defense,  and  may  be  pleaded  as  an  accord 
and  satisfaction. —  Weatcott  v.  Waller,  Guardian ! 192 

ACCOUNT. 

1.  Stated  account ;  relevancy  of  evidence  to  prove, — In  an  action  to  re- 
cover the  unpaid  balance  of  the  purchase-money  for  land,  the 
written  contract  between  the  parties,  and  the  vendor's  subsequent 
deed  to  the  purchaser  for  the  lands,  in  which  the  terms  of  the 
contract  are  stated,  are  relevant  evidence  for  the  plaintiff,  under  a 
count  for  an  account  stated,  to  prove  the  amount  of  the  purchase- 
money,  and  the  terms  on  which  it  was  to  be  paid. — Chapman  r. 
Let^a  Adm'r 143 

2.  Partnerthip ;  settlement  of  accountt  in  equity ;  midtifariou«ne$», 
and  adequate  legal  remedy. — A  bill  in  equity,  filed  by  one  partner 
against  his  insolvent  cn-partner  in  the  business  of  carrying  on  a 
farm  for  one  year,  asking  a  settlement  of  the  partnership  accounts, 
and  the  foreclosure  of  a  mortgage  executed  by  the  defendant  part- 
ner on  his  share  of  the  crop  to  be  raised,  to  secure  an  individual 
liability  to  the  complaint, — is  not  obnoxious  to  the  objection  that 
that  there  is  an  adequate  remedy  at  law  ;  nor  is  it  demurrable  for 
multifariousness,  although  several  purchasers  from  the  defendant 
partner,  of  different  portions  of  the  crop,  at  different  times,  are 
united  with  him  as  defendants. — Monroe  r.  Hamilton  etal 217 

ADMINISTRATORS. 
See  ExBCQTORii  and  Admivistbatobs. 

ACTION. 

1.  Foreign  oorporation  ;  action  by. — A.  foreign  corporation  id  entitled 
to  sue  in  the  courts  of  this  State  ;  and  if  the  complaint  describes 
the  plaintiff  as  "  a  corporat«  hody  duty  iTicorporated  by  tlie  laws 
of  MasBwsbusetts,"  the  description  is  sufficient  after  judgment  by 
defanlt. — Etlata  v.  Amee  Plow  Co 381 
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2.  Administrator,  promissory  note  payable  to ;  when  may  maintain 
action  thereon  in  his  own  name. — If  an  administrator  in  North  Caro- 
lina, on  his  final  settlement  there,  is  charged  with,  and  accounts 
for  a  note,  given  to  him  as  administrator,  by  a  resident  of  Ala- 
bama, for  property  purchased  at  a  sale  of  his  intestate's  estate,  the 
note  thereby  becomes  his  property,  and  he  may  maintain  an  ac- 
tion on  it,  in  his  own  name,  whether  the  sale  was  or  was  not  made 

by  authority  of  law.  —Dunlap  v.  Newman  et  al 429 

3.  Complaint ;  necessary  averments  of. — A  complaint  in  an  action  for 
the  recovery  of  land,  whether  under  the  statute  or  at  common  law, 
must  allege  that  the  plaintiff  was  in  possession  of  the  premises 
sued  for,  (describing  them,)  and  that,  after  his  right  accrued,  the 
defendant  entered  thereupon,  and  unlawfully  withholds  and  de- 
tains the  same.  If  it  fails  to  do  this,  it  is  bad  on  demurrer. — Kev. 
Code,  §  261J ;  Rev.  Code,  Forms,  p.  677.— Bnsh  v.  Glover 167 

4.  Ejectment ;  when  plaintiff  may  recover. — In  ejectment  the  plaintiff 
must  recover  on  the  strength  of  his  own  title.  He  is  defeated  if 
the  defendant,  not  being  estopped,  shows  a  superior  outstanding 
title. — Jones'  Heirs  v.  Walher 175 

5.  Same  ;  recovery  of  less  than  entire  interest. — The  plaintiff  in  eject- 
ment may  declare  for  the  entire  interest,  and  recover  an  undivided 
moiety.— ;S.  C 175 

6.  Plaintiff  in  ejectment ;  what  viust  prove  as  to  possession  and  claim 
of  his  vendor,  before  entitled  to  recovery. — A  plaintiff  who  makes 
title  under  a  deed  from  a  third  person  can  not  recover,  even  as 
against  a  party  in  possession  without  claim  of  title,  unless  it  be 
shown  that  his  grsmtor  was  in  possession,  claiming  title  to  the 
premises  at  the  time  the  deed  was  made. — Mines  v.  Chancey 638 

7.  Promissory  note  ;  what  instrument  may  l)e  declared  on  as  such. — A 
contract  in  the  form  of  a  promissory  note  for  the  hire  of  a  slave 
may  be  declared  on  as  a  promissory  note,  notwithstanding,  besides 
the  promise  to  pay  a  sum  certain  in  money,  there  is  also  a  promise 
in  the  same  instrument  to  furnish  the  slave  with  certain  articles  of 
clothing,  pay  his  taxes,  and  return  him  to  the  owner  at  a  stipu- 
lated time.     Nor  is  it  necessary  that  any  notice  be  taken  in  the 

"^complaint  of  the  latter  stipulations,  where  uo  recovery  is  sought 
upon  these  stipulations. —  Gaines  et  al.  v.  Sheltoii 413 

8.  Purchaser  of  land  at  executor  s  sale  ;  when  can  7iot  resist  payment 
of  notes  for  purchase-money  at  la%v. — Where  executors  sell  the  lands 
of  their  testator,  under  an  order  of  sale  by  the  probate  court  for 
that  purpose,  ifi  the  vendee  gives  his  notes  for  the  purchase-money, 
and  is  let  into,  and  retains  the  possession  of  the  premises,  he 
can  not,  at  law,  defend  an  action  by  the  executors  on  said  notes, 
on  the  ground  that  the  order  of  sale  is  erroneous  ;  even  its  utter 
invalidity  is  no  defense  to  such  an  action. — MicJcson  et  al.  v.  Lin- 
gold  et  al 449 

9.  Pending  action  iy  personal  representative  of  testator,  against  per- 
son in  possession  of  devised  lands,  no  defense  to  action  ty  devisee. 
In  an  action  by  a  devisee,  or  his  heirs-at-law,  to  recover  devised 
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lands,  a  Bubseqnent  action,  brought  by  the  representative  of  the 
testator,  against  the  defendant,  iH  not  good  matter  for  a  plea  puis 
darrin  continuance;  and  on  a  trial  under  the  general  iitsue,  proof 
of  the  pendency  of  such  action,  and  that  there  are  outstanding 
debtH  of  the  tewtator  nnpui<l,  is  irrelevant. —  Hall  a  Heirs  r.  HaH. .  290 

10.  WarehouMe  receipt  Jor  cotton  ;  subject  to  order  of  ttorer,  or  bearer. 
A  warehouse  receipt  for  cotton,  subject  to  the  order  of  the  per- 
son in  whose  name  the  receipt  is  given,  or  the  bearer,  is  an  ad- 
mission that  the  cotton  belongs  to  such  person,  and  in  an  action 
to  recover  the  cotton,  or  its  value,  it  is  no  defense  that  it  has  been 
shipped  and  sold  by  direction  of  a  party  who  had  obtained  pos- 
session of  the  receipt,  without  indorsement  Dj  the  person  stated 
to  be  the  storer  in  the  receipt,  and  without  authority  from  him  to 
dispose  of  the  same.— X«Aman,  Lurr  4'  Co.  v.  Marshall 363 

11.  Action  on  promissory  note  ;.  what  mot  defense  to. — It  is  no  defense 
to  a  suit  on  a  promissory  note,  that  the  consideration  was  a  horse 
purchased  from  the  plaintiff  for  the  military  Bervice  of  the  Con- 
federate States,  within  the  knowledge  of  the  plaintiff,  and  that  it 
was  so  used.— r^cd/ord  c.  AlcClintock 647 

ADVERSE  POSSESSION. 

1.  Adverse  possetsion  ;  doe*  not  run  against  United  Slates. — While  the 
title  to  land  remains  in  the  Federal  government,  there  can  be  no 
adverse  possession  of  it  which  will  render  void  a  conveyance  made 

by  the  rightful  owner.— ,/one«'  Heirs  v.  Walker 177 

2.  Plaintiff  in  ejectment;  what  must  prove  as  to  posse^ision  and  claim 
of  his  rendor.  before  entitled  to  recovery. — A  plaintiff  who  makes 
title  under  a  deed  from  a  third  person  can  not  recover,  even  as 
against  a  party  in  possession  without  claim  of  title,  unless  it  b« 
shown  that  his  grantor  was  in  possession,  claiming  title  to  the 
premises  at  the  time  the  deed  was  made.— i/tiics  r.  Chancey 638 

AGENCY. 

1.  Agent,  person  dealing  with  ;  what  required  of. — One  who  deals  with 
an  agent  is  bound  to  know  the  extent  of  bi^  authority. — Lauremot 

r.  Jlandull  Jf- Co 9-iO 

2.  Charge  to  jury;  what,  error  to  refuse. — R.  went  to  L.  and  re- 
quested him  to  purchase  a  small  lot  of  paper  for  him,  (to  make 
paper  bags,)  of  K.  &,  Co.  L.  conscntod,  and  sent  bis  confidential 
clerk  with  K.  to  R.  it  Co.  and  purchased  the  quantity  of  paper  de- 
sired ;  the  purchase  was  on  credit  and  charged  to  L.,  and  when  it 
fell  duo  it  was  paid  by  L.  R  needed  more  paper,  and  he  and  L.'s 
clerk  went  again  to  R.  Jc  Co.,  and  a  second  lot  of  paper  was  gotten 
on  like  credit  as  at  first  This  was  delivered  to  R.  at  L.'s  saloon, 
and  a  carrier's  receipt  wns  given  for  it  in  L.'8  name.  In  a  suit  by 
R.  it  Co.  V.  L.  for  the  price  of  this  paper,  L.  deposed  that  the  sec- 
ond lot  of  paper  was  gotten  without  any  authority  from  him,  and 
he  knew  nothing  of  it,  and  that  it  was  not  gotten  for  him  or  for 
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his  use,  and  moved  the  court  to  charge  the  jury,  "That  unless  the 
defendant  (L.)  authorized  by  himself  or  his  agent  the  purchase  of 
the  paper  in  question  on  the  credit  of  the  defendant  (L. ),  then  the 
defendant  is  not  liable  for  it,'' — Held,  the  refusal  of  this  charge  is 
error,— S.  C 240 

3.  Agency  ;  sufficiency  of  complaint,  in  declaring  against  principal,  on 
contract  of  agent. — In  declaring  against  the  principal,  on  a  con- 
tract made  by  the  agent  in  his  own  name,  it  is  sufficient  to  allege 
that  the  defendant  made  the  contract  by  his  duly  authorized  agent, 
although  the  contract  itself,  as  set  out  in  the  complaint,  appears 
on  its  face  to  be  the  personal  contract  of  the  agent.—  Chapman  v. 
Lee's  Adm'r  143 

4.  Same  ;  ratification. — When  a  person  adopts,  deliberately,  and  with 
a  full  knowledge  of  all  the  circumstances  of  the  case,  an  act  which 
another  has  done  for  his  benefit,  such  adoption,  as  a  general  rule, 
amounts  to  a  ratification  of  the  unauthorized  act,  and  puts  the 
ratifying  principal  in  the  place  of  the  person  who  assumed  to  act 
as  his  agent ;  unless  the  contract  itself  is  absolutely  void,  and  not 
voidable  merely. — S.  C 143 

5.  Wife;  in  what  case  may  ie  agent  and  witness  for  hushand. — The 
wife  maj'  lawfully  become  the  agent  or  attorney  of  the  husband, 
and  as  such  she  is  a  competent  witness  for  him,  except  in  "crimi- 
nal cases,"  and  in  certain  suits  against  executors  and  administra- 
tors — Rev,  Code,  §  2704. — Lang  v.  Waters'  Adm'r 625 

6.  Same;  agency  of  wt/e  for  hushand,  hotv  may  he  proved. — The  wife, 
being  the  agent  of  the  husband,  may  prove  her  agency,  in  a 
suit  against  him. — S.  C. 625 

AMENDMENT. 

1.  Amendment  of  complaint;  premature  commencement  of  action.— 
Where  a  plank-road  company  gave  two  bonds  to  the  State,  in  con- 
sideration of  the  loan  of  a  portion  of  the  two-per-cent.  fund,  bear- 
ing even  date,  and  executed  by  the  same  parties  ;  one  conditioned 
for  the  faithful  application  of  the  money,  annual  reports  to  the 
governor,  and  the  completion  of  the  road  within  a  specified  pe- 
riod, and  the  other  conditioned  for  the  return  of  the  money  when 
due, — Held,  in  an  action  on  the  first  bond  for  a  breach,  that  the 
complaint  could  not  be  amended  so  as  to  include  in  the  cause  of 
action  the  second  bond,  which  became  due  after  the  commence- 
ment of  the  suit,  without  the  averment  of  some  breach  having  the 
effect  to  make  it  due  before  that  time. — Jemison  ei  al.  v.  Governor.  390 

2.  Judgment  amended,  on  appeal. — A  judgment  against  the  defendant 
individually,  when  sued  as  administrator  on  a  cause  of  action 
against  his  intestate,  will  be  amended  to  conform  to  the  com- 
plaint.— Ware,  Adm'r,  v.  St.  Louis  Bagging  and  Rope  Co 667 

3.  Amendment  of  prohate  decree  nunc  pro  tunc. — A  decree  of  the  pro- 
bate court,  rendered  on  the  final  settlement  of  an  administrator's 
accounts,  which  shows  on  its  face  that  notice  was  only  given  by 
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posting  at  tbo  oonrt-hoQBo  door  and  three  other  pnblio  places  in 
the  county,  can  not  be  amended  at  a  BubBcquent  term,  nunc  pro 
tunc,  by  parol  proof  of  the  fact  that  uo  newspaper  was  published 
in  the  connty ;  snch  amendment  can  only  be  made  on  proof  of 
some  order  or  memorandum  of  record. — Bruce,  £eV,  v.  Strickland, 
Adm'r '. 192 

4.  Amendmenta  nunc  pro  tunc;  parol  evidence  inadmittible. — On  ap- 
plication to  amend  a  judgment  nunc  pro  func  at  a  subsequent  term, 
parol  testimony  is  not  admissible  to  supply  the  deficiencies  of  the 
record  evidence. — Tanner,  Adm'r,  v.  Ilayct  el  al 722 

5.  Same;  discretionary  pmver. — The  amendment,  or  rendition,  of  a 
judgment  nunc  pro  tunc,  is  allowed  in  furtherance  of  justice,  and 
is  obliged  to  be  to  some  extent  discretionary.  This  court  will  not 
reverse  the  judgment  of  the  lower  court  refusing  such  an  applica- 
tion, nnless  it  is  made  to  appear  that  otherwise  injustice  will  bo 
done  to  the  applicant,  and  that  the  rights  of  others  will  be  inva- 
ded.—&  C 722 

APPEAL, 

See  EBBon  and  Appral. 

ATTACHMENT. 

1.  Attachment ;  strangers  to,  can  not  move  to  dissi^re,  for  irregulari- 
ties, after  several  continuances. — Persons,  who  are  mortgagees 
merely,  clftiming  under  a  mortgage  executed  after  the  levy  of  an 
attachment  on  the  mortgaged  property,  and  who  are  strangers  to 
the  attachment  suit,  have  not  such  an  interest  as  gives  them  a 
right  on  motion  as  amicus  curi(v  or  otherwise,  to  ask  the  court  in 
which  the  attachment  suit  is  pending,  to  dismiss  and  dissolve  the 
attachment,  on  the  grounds  of  irregularities  in  the  affidavit  and 
bond  lor  the  attachment,  when  the  motion  is  made  after  the  suit 
has  been  pending  for  several  terms. — May  v.  Conrtenay,  Tenant  <f- 

Co 185 

2.  Persons  not  parties  to  the  suit  below  can  not  appeal. — Persona  not 
made  parties  to  the  suit  below  can  not  bo  permitted  to  bring  » 
cause  to  this  court  by  appeal.  Nor  will  they  be  permitted,  aftar 
the  cause  is  brought  here,  to  assign  errors  as  parties  to  the  record. 
If  such  errors  are  assigned,  they  will  be  stricken  out  on  motion  of 
appellee.— &  C 185 

3.  Bankruptejf,  discharge ;  attachment  levied  in  l&iG  nuiy  proceed  to 
Judgmtnt,  notwithstanding. — A  suit  against  one  who  snbsequently 
becomes  a  discharged  bankrupt,  instituted  by  attachment  in  1^^, 
which  has  been  levied  in  that  year  on  the  lands  of  the  defendant, 
may  proceed  to  judgment  in  favor  of  the  plaintiff,  unless  the  same 
in  stayed  by  order  of  the  court  of  bankruptcy.  And  the  court  in 
which  this  suit  is  pending  may  ascertain,  by  its  judgment,  the 
amount  of  the  plaintiff's  debt,  notwithstanding  the  defendant's 
discharge  in  bankruptcy. — 8.  C 186 

4.  Same;  judgment  only  against  property  levied  on,  not  erroneout. 
The  judgment,  in  such  rase,  which  ascertains  the  amount  of  the 
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plaintiff's  debt  only  against  the  defendant,  and  directs  its  satisfac- 
tion to  be  enforced  against  the  property  levied  on  by  the  attach- 
ment, is  not  erroneous  — Bankrupt  Act,  §  21. — S.  C. 185 

5.  Same;  discharge  does  not  affect  lien  of  attachment  levied  in  1866. 
An  attachment  levied  on  the  defendant's  property  in  1866  is  not 
dissolved  by  the  discharge  of  the  defendant  on  his  petition  in 
bankruptcy,  under  the  bankrupt  act  of  March  2,  1867.  In  such  a 
case,  the  attachment  lien  of  the  plaintiff  remains  unimpaired. 
Bankrupt  Act,  §  20  ;  Rev.  Code,  §  2955.— S.  C 185 

6.  Affidavit ;  sufficiency  of  in  statement  of  ground  for  writ. — In  an 
aflBdavit  for  an  attachment,  a  statement  that  the  defendants  "are 
fraudulently  disposing  of  their  goods,"  is  equivalent  to  the  case 
prescribed  in  the  6th  subdivision  of  section  2928  of  the  Revised 
Code. — Haffiey  4"  Son  v.  Patterson  &  Templeton 271 

7.  Attachment;  error  to  render  judgment  before  maturity  of  debt. — In 
a  suit  against  a  tenant  to  recover  rent,  commenced  by  attachment, 
it  is  error  to  render  judgment  against  the  defendant  before  the  rent 

is  due. — Jones  v.  Holland 732 

AUDITOR. 

1.  Appeal;  when  auditor  may  take,  without  giving  security  for  costs. 
Where  a  peremptory  mandamus  is  avearded  against  the  auditor, 
commanding  him  to  draw  his  warrant  on  the  treasurer  in  payment 
of  a  claim  against  the  State,  he  may  sue  out  an  appeal  to  this  court 
without  giving  security  for  costs,  if  it  appear  that  he  has  no  per- 
sonal interest  in  the  matter,  and  has  only  acted  therein  in  his  offi- 
cial capacity,  with  a  view  to  protect  the  interests  of  the  State. 
Reynolds,  Auditor,  v.  Blue 711 

2.  Payment  of  money  out  of  the  treasury  ;  what  does  not  authorize. — A 
certificate  issued  to  the  secretary  of  the  senate,  under  resolution 
of  the  Senate  of  the  26th  of  February,  1872,  (Journals,  p.  548,) 
does  not,  without  other  legislation,  authorize  the  auditor  to  issue 
his  warrant  on  the  treasurer  for  the  payment  of  the  account  thus 
certified.— 5.  € 711 

BAILMENT. 

See  CONTBACT. 

BANKRUPTCY. 

1.  BanJcrupt,  discharge  of,  contest  on  grmind  of  fraud  in  obtaining  ;  in 
what  court  only  can  be  made. — The  bankrupt  act  of  March  2, 
1867,  vests  exclusively  in  the  federal  courts  the  power  to  contest 
the  validity  of  a  bankrupt's  discharge,  on  the  ground  that  it  was 
fraudulently  obtained.     This  can  not  be  done,  in  the  first  instance, 

in  the  State  courts. — Oates,  Adm'r,  v.  Parish  et  al 157 

2.  Bankruptcy,  plea  of ;  when  Slate  courts  bound  to  allaiv. — Upon 
plea  of  bankruptcy  pleaded  as  required  by  the  provisions  of  the 
bankrupt  act,  in  a  State  court,  that  court  is  bound  to  allow  the. 
plea,  if  the  bankrupt  offers  in  evidence  of  its  truth  his  certificate 
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of  discbarge,  authenticated  as  required  by  law.  On  such  an  issue, 
the  certificate  shall  be  conclusive  evidence  in  fnvor  of  such  bank- 
rupt of  the  fact  and  the  regularity  of  such  discharge,  if  it  has  not 
been  set  aside  and  annulled  by  a  direct  proceeding  in  a  proper 
federal  court. — .S.  C 157 

3.  Bankruptcy,  discharge ;  attachment  levied  in  1866  may  proceed  to 
judgment,  nottcithitandin'j. — A  suit  against  one  who  subsequently 

.  becomes  a  discharged  bankrupt,  instituted  by  attachment  in  1666, 
which  has  been  levied  in  that  year  on  the  lands  of  the  defendant, 
may  proceed  to  judgment  in  favor  of  the  plainti£f,  unless  the  same 
is  stayed  by  order  of  the  court  of  bankruptcy.  And  the  court  in 
which  this  suit  is  pending  may  ascertain,  by  its  judgment,  the 
amount  of  the  plaintiff's  debt,  notwithstanding  the  defendant's 
discharge  in  bankruptcy. — May  r.  Courlenay  d;  Tenant 1S5 

4.  Same;  judgment  only  against  property  levied  on,  not  erroneous. 
The  judgment,  in  such  case,  which  ascertains  the  amount  of  the 
plaintiff's  debt  only  against  the  defendant,  and  directs  its  satisfac- 
tion to  be  enforced  against  the  property  levied  on  by  the  attach- 
ment, is  not  erroneous.— Bankrupt  Act,  §  21. — May  v.  Courtenay  <|'- 
Tenant. .   165 

5.  Same;  discharge  does  not  affect  lien  of  attachment  levied  in  1866. 
An  attachment  levied  on  the  defendant's  property  in  1866  is  not 
dissolved  by  the  discharge  of  the  defendant  on  his  petition  in 
bankruptcy,  under  the  bankrupt  act  of  March  2,  1B67.  In  such  a 
case,  the  attachment  lieu  of  the  plaintiff  remains  unimpaired. 
Bankrupt  Act,  §  20 ;  Rev.  Code,  §  2955.-5.  C 185 

BILL  OF  EXCEPTIONS. 

1.  Section  2759  of  lievised  Code,  to  tchat  aj)plies.—SecUon  2759  of  the 
Revised  Code,  allowing  an  appeal  to  the  supreme  court,  from  a 
judgment  of  non-suit,  applies  only  to  cases  where  it  is  necessary 
to  make  the  decision  appealed  from,  part  of  the  record  by  bill  of 

exceptions. — Paullihg  v.  Marshall  4"  ^'\f« 270 

See  Cbuunai.  Law,  same  title,  1,  2,  3. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Promissory  note;  what  sufficient  consideration  for. — M.,  in  March, 
1863,  having  purchased  property  of  R. ,  gave  him  in  payment  an 
order,  paj'able  in  Confederate  currency,  on  C..  who  was  M.'s  debtor, 
C.  took  up  the  order,  giving  therefor  his  promissory  note  to  R., — 
Held,  that  the  note  was  neither  illegal,  nor  without  consideration . 
Jordan  v.  Cobb  et  al 132 

2.  Sealed  instrnment ;  tvhat  is  noL—A.  promissory  note  containing 
only  the  word  "seal."  surrounded  by  a  scroll,  appended  to  the  sig- 
uaturtt  of  the  maker,  Is  not  a  sealed  instrument. — lUtukvoell  r.  Ham- 
ilton   470 

3.  Suit  by  assignee  against  assignor  of  promissory  note ;  meusure  (^  dil- 
igence required  of— In  a  suit  by  the  assignee  against  the  assiguor 
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of  a  promissory  note,  all  the  diligence  necessary  to  bind  the  as- 
signor is  such  as  the  statute  requires  ;  that  is,  the  maker  of  the 
note  must  be  sued  by  the  holder  to  the  first  term  of  the  court  at 
which  this  can  be  done  after  the  note  falls  due.  And  after  such 
suit  is  so  commenced  against  the  maker  by  the  holder,  the  contin- 
uance of  the  cause  by  consent,  or  other  legal  delay  of  the  trial,  is 
not  such  an  improper  suspension  of  the  remedy  against  the  maker 
as  will  discharge  the  indorser. — Hays  v.  Myrick  et  al 335 

4.  Action  on  negotiable  note  ;  what  plea  may  be  stricken  out. — A  plea 
to  a  complaint,  by  an  indorsee  against  an  indorser,  on  a  promis- 
sory note  payable  in  bank,  that  the  note  was  given  for  a  balance 
due  on  a  purchase  of  real  estate  made  since  May  1st,  1865,  and 
that  a  part  of  the  purchase  money  was  paid,  is  irrelevant,  and 
should  be  stricken  out. — Eslava  v.  Depeyster 4G8 

5.  Promissory  note ;  what  may  he  declared  on  as. — A  contract  in  the 
form  of  a  promissory  note  for  the  hire  of  a  slave  may  be  declared  on 
as  a  promissory  note,  notwithstanding  besides  the  promise  to  pay  a 
sum  certain  in  monej',  there  is  also  a  promise  in  the  same  instrument 
to  furnish  the  slave  with  certain  articles  of  clothing,  pay  his  taxes, 
and  return  him  to  the  owner  at  a  stipulated  time.  Nor  is  it  neces- 
sary that  any  notice  be  taken  in  the  complaint  of  the  latter  stijDU- 
lations  where  no  recovery  is  sought  on  them. — Gaines  et  al.  v. 
Shelton 413 

6.  Administrator ;  promissory  note  payable  to,  when  may  maintain  ac- 
tion on  in  own  name. — If  an  administrator  in  North  Carolina,  on 
his  final  settlement  there,  is  charged  with  and  accounts  for  a  note 
given  to  him  as  administrator  by  a  resident  of  Alabama,  for  prop- 
erty purchased  at  a  sale  of  his  intestate's  estate,  the  note  thereby 
becomes  his  propertj'^,  and  he  may  maintain  an  action  on  it, 
whether  the  sale  was  or  was  not  made  by  authority  of  law. — Dun- 
lap  V.  Newman  et  al 429 

7.  Promissory  note  ;  what  does  not  prevent  recovery  on. — It  is  no  de- 
fense to  a  suit  upon  a  promissory  note,  that  the  consideration  was 
a  horse  purchased  from  the  plaintiff  for  the  military  service  of 
the  Confederate  States,  within  the  knowledge  of  the  plaintiif,  and 
that  the  horse  was  so  used. — Thedford  v.  McClintock 647 

8.  Note  payable  in  dollars;  how  only  can  be  discharged. — A  promis- 
sory note  payable  in  "  dollars ''  can  only  be  discharged  by  a  tender 
of  "dollars  in  legal  tender  currency,"  unless  there  is  an  agreement 
between  the  parties  that  it  may  be  discharged  in  something  else. 
A  tender  in  "baled  cotton"  on  such  a  note  is  not  sufficient  with- 
out such  an  agreement. — Lang  v.  Waters  AJni'r 625 

CHANCERY. 

L       JUKISDICTION. 

1.  Creditors'  bill  by  simple-contract  creditors. — Section  3446  of  the  Re- 
vised Code  confers  upon  simple-contract  creditors  the  remedy,  pre- 
viously confined  to  judgment  creditors,  of  a  bill  in  chancery  to 
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set  aaide  conveyttnc«8  made  with  intent  to  hinder,  delny,  or  de- 
fraud creditors. — lieynoldt  v.  Welsh 200 

8.  JleiHoral  of  cloud  from  title  to  land;  \ekea  equitjf  will  entertain  bill 
for. — Where  the  property  of  a  railroad  campany  has  been  sold  by 
the  tax-collector,  for  the  non-payment  of  taxes  which  have  been 
remitted,  by  act  of  the  le^^islature,  before  the  sale  ;  and  the  pur- 
chaser makes  no  attempt  to  assert  his  right  to  the  property,  bat 
allows  the  company  to  retain  possession, — a  court  of  equity  will 
entertain  a  bill  by  the  railroad  company  to  annul  the  sale,  cancel 
the  deed  made  to  the  purchaser,  and  enjoin  him  from  asserting  any 
claim  to  the  property.— IfoW/c  .f  Girard  R.  It.  Co.  v.  Peebles 317 

3.  Poiver,  deftctire  execution  of;  general  rule  in  equity  as  to. — As  a 
general  rule,  etjuity  will  not  help,  aid,  or  carry  into  effect  the  de- 
fective execution  of  a  power  created  by  statute  ;  especially,  defects 
which  are  of  the  essence  or  eubstance  of  the  power,  will  not.  be    ' 
aided.— i;We«  c  Wade 456 

4.  Specific  performance  of  contract  for  sale  of  real  estate;  icheu  vfill 
not  be  decreed.— CourtH  of  equity  will  not  decree  the  specific  execu- 
tion of  a  contract  for  the  sale  of  real  estate,  where  the  contract 
is  founded  in  fraud,  imposition,  mistake,  undue  advantage  or  gross 
misapprehension,  or  where,  from  a  change  of  circumstances  or 
otherwise,  it  would  be  unconscientious  to  enforce  it.— iS.  C. 456 

5.  Same,  improvements  upon  real  estate;  when  compensation  for  toill 
not  be  allowed, — Generally,  equity  will  not  grant  relief  to  a  com- 
plainant, by  way  of  compensation,  who  has  made  improvements 
upon  lauds,  the  legal  title  to  which  is  in  the  defendant,  where 
there  has  been  ueitlier  fraud  nor  acquiescence  on  the  part  of  the 
latter,  after  he  has  knowledge  of  his  legiU  rights. — ^.  C 456 

6.  Chancery ;  what  debt  rcill  treat  as  entitled  to  vendor^s  lien. — Mrs.  L. 
joined  her  husband  in  a  promissory  note  for  her  husband's  debt 
for  $2,000,  and  also  in  a  mortgage  on  her  lands  of  her  separate  es- 
tate, derived  from  the  will  of  her  father  since  the  passage  of  the 
Code,  to  secure  the  payment  of  said  note  to  E.  K.  &,  Co. ;  after- 
wards Mrs.  L.  and  her  husband  sold  said  lauds  to  K.  for  $6,000, 
and  K.  «as  to  pay  the  $2,000  mortgage  debt:  R.  then  sold  the  same 
lands  to  B.,  and  13.  also  undertook  the  payment  of  said  mortgage 
debt  to  £.  K.  &.  Co.  But  K.  and  B.  failed  to  pay  said  mortgage 
debt,  and  thereupon  the  surviving  partner  of  £.  K.  &  Co.  filed  his 
bill  against  Mrs.  L.  and  her  husband  to  foreclose  the  mortgage  and 
to  collect  the  mortgage  debt.  In  this  suit  he  failed,  and  the  mort- 
gage and  note  were  held  to  be  void  as  to  Mrs.  L. ,  -  Held,  that  after 
the  defeat  of  the  mortgage,  the  $2,000  (the  amount  of  the  mort- 
gage debt)  left  in  R.'8  hands  to  pay  this  debt,  was  the  separate 
property  of  Mrs.  L.,  which  was  secured  to  her  by  a  vendor's  lieu 
in  bor  favor  on  said  land,  and  she  could  file  a  bill  in  chancery  by 
her  next  friend  against  her  husband  and  B.,  who  was  in  the  pos- 
session of  said  land  under  K.'b  deed,  to  enforce  her  lieu  for  said 
$2,000  so  loft  in  the  hands  of  K.—ItuHkhy  et  al.  r.  Lynch 210 

7.  Besultin'j  trust  for  tr^fe  declared,  in  lands  purchased  by  husband 
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with  money  belonging  to  her  statutory  separate  estate. — If  the  hus- 
band takes  possession  of  the  wife's  property,  given  to  her  in  South 
Carolina  by  the  will  of  her  lather  since  the  act  of  March  1st,  1848, 
and  converts  the  same  into  money  by  a  sale  there,  and  after- 
wards brings  the  money  thus  obtained  to  this  State,  and  invests  it  in 
the  purchase  of  lands  here,  but  takes  the  title  in  his  own  name,  a 
trust  results  to  the  wife  in  such  lands  so  purchased  by  the  husband 
with  her  money,  which  will  be  enforced  at  the  suit  of  the  wife 
against  the  husband  in  a  court  of  chancery,  to  the  extent  of  the 
wife's  money  so  invested,  and  interest  thereon,  if  the  husband 
makes  no  objection  as  to  the  interest. — Glenn  v.  Glenn 204 

8.  Married  woman  tvith  separate  statutory  estate;  can  not  purchase 
land  partly  on  credit,  and  take  title  to  herself. — A  married  woman, 
in  this  State,  since  the  passage  of  the  act  of  the  general  assembly 
of  March  1st,  1848,  entitled,  "An  act  securing  to  married  women 
their  separate  estates,  and  for  other  purposes,"  has  no  legal  capa- 
city to  purchase  lands  and  take  title  to  herself.  And  if  she  at- 
tempts to  do  so,  and  enters  into  such  a  contract,  and  pays  a  part 
of  the  purchase-money  and  gives  her  promissory  notes  for  the  bal- 
ance of  the  purchase-money,  and  secures  the  notes  by  a  mortgage 
on  the  lands  thus  attempted  to  be  sold  to  her,  she  may  go  into 
chancery  and  have  such  sale  to  her  set  aside,  and  have  her  money 
paid  back  to  her. — Cowles  r.  Marks.    613 

9.  Same;  tvhat  relief  chancery  will  give  to. — In  such  case,  if  the  lands 
should  be  sold  under  a  power  in  the  mortgage,  and  the  purchaser 
at  the  mortgage  sale  comes  into  chancery  against  the  married  wo- 
man to  foreclose  her  right  of  redemption,  and  to  have  her  deed 
given  up  and  cancelled  as  a  cloud  upon  his  title,  upon  a  cross-bill 
filed  by  such  married  woman  setting  up  her  rights  as  a  married 
woman  under  our  statute,  the  court  will  direct  her  debt  to  be  held 
as  a  charge  upon  the  land,  and  decree  her  money  to  be  paid  back 
to  her,  within  a  reasonable  time,  or  in  the  event  of  failure,  that 
the  land  be  sold,  and  her  debt  paid  out  of  the  proceeds  of  such 
sale.— S.  C 013 

10.  Same;  for  what  married  woman  will  he  held  to  account. — But  such 
married  woman  will  be  held  to  account  for  the  value  of  the  rents 
and  profits,  if  any,  which  accrued  to  her  out  of  said  land  during 
her  use  and  occupation,  which  have  been  used  by  her  "for  articles 
of  comfort  and  support,  of  the  household,  suitable  to  the  degree 
and  condition  in  life  of  the  family  of  said  married  woman,  and  for 
which  the  husband  would  be  liable  at  common  law." — S.  C 613 

11.  Equitable  relief  on  grounds  of  frad,  discovery,  and  account. — 
Where  a  surety  files  a  bill  against  his  principal,  seeking  to  subject 
lands  which  are  alleged  to  have  been  conveyed  by  the  principal,  in 
secret  trust,  to  hinder  and  delay  the  collection  of  the  complain- 
ant's demand,  and  to  have  been  afterwards  secretly  released  or  re- 
convej'ed  by  the  trustee  ;  and  the  answer,  while  admitting  the  con- 
veyance and  re-conveyance  of  the  lands,  denies  all  fraudulent  in- 
tent, and  alleges  that  the  only  purpose  was  to  secure  the  lands  as 
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a  bomeHtead  oxompt  from  execation ;  all  the  ]iartie8  being  compe- 
tent witnesses  at  law.  and  there  being  no  complicated  acconuts  to 
be  settled, — the  bill  is  properly  dismissed  on  the  merits  ;  nor  can 
it  be  maintained  for  the  purpose  of  ascertaining  the  value  of  the 
homestead  exemption,  and  subjecting  the  residue  of  the  lands  to 
the  satisfaction  of  the  complainant's  demand. — Kimball  c.  Greig. .  23J 
V2.  btjanction;  tcheR  will  lie  to  restrain  opening  tlreet  bg  municipal 
corporation.  ~A.u  injunction  will  lie,  it  the  suit  of  the  proprietor, 
to  restrain  a  municipal  corporation  from  opening  a  new  street  on 
his  land,  and  collecting  a  sum  of  money  out  of  him,  assessed  as 
his  benefit  of  the  proposed  improvement,  and  lii£  contribution  to 
the  cost  of  opening  the  street,  when  the  proceedings  of  the  corpo- 
ration appear  to  be  regular,  and  their  invalidity  is  to  be  showfl  by 
extrinsic  evidence.-  J/iV/cr  r.  Magor,  Aldermen,  &n,of  MubiU IQ'i 

13.  Bill  to  enforce pagment'tf  pec nniar If  Irgacg ;  wihen  tkould  not  he  dit- 
niamd  for  failure  to  allege  pagmcnt  of  testatrix  t  debts. — Where  « 
bill  filed  by  a  femtUe  minor,  to  enforce  payment  to  her  of  a  pecu- 
niary legacy,  is  submitted  for  final  decree  on  bill  and  exhibit,  and 
decrees  pro  confenHo  against  all  the  defendants,  the  chancellor 
should  not,  cr  mero  motu,  dismiss  the  bill,  -even  without  pr^udice, 
uo  defense  being  interposed  by  plea,  answer,  or  motion  to  dismiss, 
because  the  bill  omits  to  allege  that  all  the  debts  of  the  testatrix 
have  been  paid,  if  it  appear  that  the  administration  has  been  pend- 
ing for  ten  years,  and  that  sufficient  assets  have  been  received  by 
the  executor  to  pay  the  legacy.  In  such  cose,  the  chancellor  should 
direct  the  bill  to  X>e  amended,  or  proceed  to '  decree  any  relief  ap- 
propriate to  the  facts  stAted. — Childrcns  r.  Harrixon  et  al  556 

14.  Ckancerg ;  loken  will  entertain  bill  to  nubjecl  to  pagmcnt  of  note 
the  estate  of  deceased  maker  in  the  handn  of  heirs-at-law. — An  admin-       • 
istrator  in  North  Carolina,  on  his  final  settlement,  was  charged 
with  and  accounted  for  a  note  given  him  as  adoiinistrator  at  a  sale 

of  the  property  of  his  intestate  in  Alabama.  The  maker  of  the 
note  died  intestate  in  this  State,  and  his  children,  vrithout  admin- 
istration, took  jwascssion  of  the  estate  and  converted  it  to  their  own 
use,— //«M,  that  the  estate  became  a  fund  in  the  hands  of  the  chil- 
dren for  the  payment  of  the  note,  and  there  being  no  adequate 
remedy  at  law,  the  administrator  could  file  a  bill  in  his  own  name, 
to  subject  the  estate  to  the  payment  of  the  note. — Dunlap  v.  New- 
man etal ttS 

15;  Ckamoery;  what  hill  teill  entertain  for  tiettlement  of  partnership. — 
A  bill  in  equity  filed  by  one  partner  against  bis  insolvent  co-part- 
ner in  the  business  of  carrying  on  a  fiirni^  for  one  year,  asking  the 
settlement  of  the  partnership  accounts,  and  the  foreclosure  of  a 
mortgage  executed  by  the  defendant  co-partner  on  his  share  of  the 
crop  to  be  raised  to  secure  an  imlividuHl  liability  to  the  complain- 
ant, is  not  obnoxious  to  the  objection .  that  there  is  an  adequate 
remedy  at  law;  nor  is  it  demurrable  for  multifarioasness,  although 
several  purchasers  from  the  defendant  partner,  of  different  por- 

48 
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tions  of  the  crop  at  different  times,  are  united  with  him  as  de- 
fendants.— Monroe  v.  Hamilton. 217 

16.  Chancery;  ivhemvill  enjoin  erection  of  a  toll  bridge. — Where  the 
general  assembly,  in  1837,  chartered  a  company  lor  the  purpose  of 
building  and  maintaining  a  toll-bridge,  the  law  at  that  time  for- 
bidding the  erection  of  any  toll-bridge  within  three  miles  by  water 
of  any  other  toll-bridge,  and  after  this  the  general  assembly  makes 
a  second  grant  to  other  parties,  permitting  them  to  erect  a  toll- 
bridge,  a  court  of  chancery  will  enjoin  the  use  of  such  second 
bridge  and  abate  it  as  a  toll-bridge. — Micou  et  aZ.  v.  Tallassee  Bridge 

Co 652 

17.  Decedent' s  estate ;  removal  of  settlement  from  jrrobate  into  chancery 
court. — The  final  settlement  of  a  decedent's  estate  can  not  be  re- 
moved from  the  probate  into  the  chancery  court,  under  a  bill  filed 
by  a  portion  of  the  heirs-at-law  and  legatees,  alleging  that  the  es- 
tate was  regularly  reported  and  declared  insolvent,  but,  in  conse- 
quence of  the  failure  of  creditors  to  file  their  claims,  eventually 
proved  solvent  ;  that  a  large  claim,  filed  against  the  estate  by  the 
widow,  and  partly  paid  by  the  administrator,  was  not  properly  a 
debt  or  preferred  claim  against  the  estate  under  the  decree  of  in- 
solvency, though,  so  far  as  it  might  be  correct,  it  constituted  a 
charge  on  the  residue  ;  and  that  the  complainants  had  no  notice  of 
the  filing  of  this  claim,  until  after  the  expiration  of  twelve  months 
from  the  declaration  of  insolvency,  and  no  opportunity  to  contest 
its  correctness.  In  such  case,  there  is  an  adequate  remedy  in  the 
probate  court. — Prince  v.  Prince t 284 

18.  Eeal  estate;  tvhen  treated  as  personal  ji^'operty  in  equity. — Eeal 
estate  purchased  bj^  a  partnership,  for  partnership  purposes,  and 

•  paid  for  with  partnership  funds,  as  to  the  creditors  of  the  firm  is, 
in  equity,  treated  as  personal  property,  and  will,  if  necessary,  be 
subjected  to.  the  payment  of  their  debts,  whether  the  title  be  con- 
veyed to  the  partners  by  name,  or  to  one  of  them,  or  to  a  third 
person. —  Offuit  et  al.  v.  Scott 104 

19.  Firm,  dissolved  by  death  of  partner,  judgment  creditor  of ;  hoiv 
and  againsl  what  may  proceed  in  equity  for  satisfaction  of  his  debt. 
When  a  partnership  is  dissolved  by  the  death  of  one  partner,  the 
only  remedy  at  law  against  the  firm,  by  the  creditors  of  the  firm, 
is  by  suit  against  the  survivor;  and  when  a  creditor  has  exhausted 
his  remedy  at  law  against  the  fii-m,  by  a  suit  against  the  survivor 
prosecuted  to  a  return  of  an  execution  "no  property  found,"  he 
may  then  file  his  bill  in  equity  to  subject  the  real  estate  of  the  part- 
nership to  the  payment  of  bis  debt,  and  this  whether  the  posses- 
sion be  in  the  surviving  partner,  the  personal  representative,  or  the 
heirs  of  the  deceased  partner,  or  any  other  person  who  is  not  a 
bona  fide  purchaser  for  valuable  consideration  and  without  notice. 

S:  C ■ 1 05 

20.  Bill  to  enforce  vendors  lien  on  land;  when  not  without  equity. 
B.  purchased  certain  lands  of  S.,  gave  his  notes  for  the  purchase- 
money,  and  received  S. 's  bond  for  titles,  when  the  said  notes  were 
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paid.  A  few  diiyH  nfter  said  parcboHe,  and  before  B.  was  let  iuto 
poHsession,  with  the  knowledge  and  consent  of  S.,  B.  sold  said 
lauds  to  C.  and  C.  at  an  advance  of  a  thousand  dollars,  and  by  an 
uudorstanding  between  all  of  said  parlies,  C.  and  0.  were  to  take 
up  and  cancel  B.'k  notes,  and  give  their  note  to  S.  for  said  advance, 
expressing  that  it  was  given  in  part  payment  of  said  lands,  and  S. 
then  and  there  delivered  said  note  to  6.,  and  B.  trnu£ferred  said 
bond  ior  titles  to  C.  and  C,  and  they  went  into  possession  of  said 
lands,  and  continued  in  possession  for  several  years,  and  then 
moved  away,  and  H.  went  into  possession,  whether  under  a  pur- 
chase from  C.  and  C.*was  not  known  to  B.,  but  claiming  some  in- 
terest in  said  lands.  In  the  meantime  S.  died  ;  afterwards  B.  filed 
his  bill,  making  the  widow  and  heirs  of  S.,  C.  and  C.,  and  said  H. 
defendants  and  prayed  that  said  thousand  dollar  note  be  declared 
a  lien  on  said  lands,  and,  if  necessary,  that  said  lands  be  decreed 
to  be  sold  for  its  payment.  On  motion  of  H.  the  bill  was  dismissed 
for  want  of  equity. — Held,  1st,  that  said  note  was  a  lien  ou  said 
lands  ;  *id,  that  the  bill  was  improperly  dismissed  for  want  of  equi- 
ty ;  and,  3d,  that  if  U.  purchased  said  lands,  in  good  faith,  ior 
valuable  consideration  aud  without  notice,  alter  a  conveyance  by 
8.  to  C.  and  C,  it  would  defeat  B.'8  lien,  and  be  a  good  defense  to 
his  bill.— ^ii/jfer  ».  Holly  et  al ir.3 

II.    Practice  axd  PiiEADiNo. 

21.  Parties  to  hill  to  subject  lands  to  payment  of  debt. — To  a  bill  which 
is  filed  by  a  surety  against  his  principal,  and  which  seeks  to  sub- 
ject to  the  payment  of  the  debt  lands  alleged  to  have  been  con- 
veyed by  the  principal  in  secret  trust,  the  holder  of  the  legal  title 
to  the  lands  is  a  necessary  \>Mty.— Kimball  v.  Grevj. ...      230 

2i.  Dismissal  of  bill  [without  prejudice. — When  a  bill  is  dismissed 
without  prejudice,  but  neither  the  decree  nor  the  opinion  shows 
the  reasou  of  such  dismissal,  although  the  record  shows  that  it  was 
defective  for  the  want  of  necessary  parties  defendant,  the  appel- 
late court  will  presume  that  the  complainant  was  allowed  an  op- 
portunity to  amend  by  adding  the  proper  parties,  and  that  be  de- 
clined to  do  so,  -  .S.  C 980 

23.  Proof  of  pttrchase /or  valuable  consideration  iritkout  notice  ;  kHo 
may  traverse,  and  on  tchat  'jrounds. — A  vendor,  wtio  has  conveyed  to  * 
the  purchaser  the  legal  title  to  the  land  sold,  and  who  seeks  to  en- 
force his  lien  on  the  land  against  a  sub-purchaser  at  a  sale  under  an 
order  of  the  probate  court,  made  on  the  application  of  the  personal 
representative  of  the  deceased  purchaser,  can  not  set  up  against  such 
sub-purchaser,  in  traverse  of  his  plea  of  pnrchBse  for  valuable  con- 
sideration without  notice,  the  fact  that  he  paid  the  pnrchase-nionoy 

in  t^onfederate  currency,  unless  he  impugns  the  good  faith  of  the 
transaction. — Kinsey  r.  Howard , 236 

24.  Variance  between  bill  and  proof ;  teken  should  be  held  immaterial. 
A  variance  between  the  sttttementa  of  the  bill  and  the  proof,  if  not 
of  such  a  character  as  to  operate  as  a  surprise  to  the  defendants, 
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and  the  defendants  do  not  appear  to  be  thereby  injured,  should 
generally  be  held  to  be  immaterial. —  Ojfuit  et  al.  v.  Scott 105 

25.  Administration  ;  allegation  as  to  court  granting  same.— On  a  bill 
filed  by  an  administrator,  in  his  own  right,  to  subject  to  payment 
ot  a  note  (for  which  such  administrator  had  been  charged  and  ac- 
counted for  in  his  final  settlement  in  North  Carolina)  the  estate  of 
the  deceased  maker  in  the  hands  of  his  children,  who,  without  ad- 
ministration, had  taken  charge  of  and  converted  the  same  to  their 
own  use,  it  is  sufficient  to  state  that  complainant  was  duly  appointed 
administrator  in  North  Carolina,  without  stating  the  particular  court 
or  authority  by  which  the  ap];>oiutment  was  made. — Dunlap  v.  New- 
man etal 429 

2G.  Final  settlement;  what  allegation  as  to,  wliat  svfflcieiit. — Where 
the  bill  states  that  the  final  settlement,  &c.  was  made  in  the  court 
of  pleas  and  quarter  sessions  of  Moore  county.  North  Carolina,  this 
is  sufficient,  without  stating  the  said  court  had  jurisdiction  to  make 
said  settlement.  Prima  facie,  it  is  to  be  presumed  the  court  had 
jurisdiction.— >S.  C ., 429 

27.  Bill  in  equity;  wJicn  multifarious. — Presly  W.  Hardin  and  John 
Williams,  being  indebted  to  Eliz.T.  Swoope,  a  married  woman,  by 
two  promissory  notes,  one  made  by  Hardin  &  Williams,  and  ihe 
other  by  Williams  &  Hardin,  sold  their  lands;  the  said  Hardin  sold 
and  conveyed  his  lands  to  one  William  C.  Phillips,  and  the  said 
Williams  sold  and  conveyed  his  lands  to  his  four  children  ;  there- 
npon  said  Eliz.  T.  and  her  husband,  as  her  trustee,  filed  their  bill 
against  said  Hardin  and  Phillips,  and  said  Williams  and  his  chil- 
dren, and  charge  that  said  Hardin  and  Williams  were,  both  of 
them,  insolvent;  that  said  sales  were  made  with  the  intent  to  hin- 
der, delaj',  and  defraud  creditors,  and  void  as  to  said  Eliz.  T. ;  and 
prayed  that  said  sales  might  be  set  aside  and  declared  fraudulent, 
and  the  said  lands  be  decreed  to  be  sold,  and  the  said  debts  paid 
out  of  the  proceeds,  &c. , — Held,  that  said  bill  was  multifarious; 
that  said  sales  were  distinct  and  independent  transactions,  or  mat- 
ters, and  that  the  parties  to  said  sales  were  separate  and  different 
parties,  having  no  connection  the  one  with  the  other,  and,  there- 
fore, could  not  be  united  as  defendants  in  one  and  the  same  bill. 
Hardin  tj-  Williams  v.  Swoope  et  al 273 

28.  Same. — A  bill  in  chancery,  which  seeks  to  enforce  a  vendor's  lien 
iov  the  unpaid  purchase-money  of  land,  against  the  personal  rep- 
rsentative  of  the   purchaser  and  a  sub-purchaser  in  possession, 

•  and  also  to  establish  a  deva  starit  against  the  personal  representa- 
tive for  misrepresenting  the  complainant's  claim  on  the  land,  is 
multilarious . — Kinsey  v.  Howard  et  al 236 

29.  Bill  to  enforce  payment  of  pecuniary  legacy ;  when  should  not  he 
dismissed  for  failure  to  allege  payment  of  testator's  debts. — Where  a 
bill  filed  by  a  female  minor,  to  enforce  payment  to  her  of  a  pecu- 
niary legacy,  is  submitted  for  final  decree  on  bill  and  exhibit,  and 
decrees  pro  confesso  against  all  the  defendants,  the  chancellor 
should  not,  ex  mero  niotn,  dismiss  the  bill,  even  without  prejudice. 
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no  defense  being  interponed  by  plea,  answer,  or  motion  to  dismiss, 
because  the  bill  omits  to  allege  that  all  the  debts  of  the  testatrix 
have  been  paid,  if  it  appear  that  the  administration  has  been  pend- 
ing for  ten  years,  and  that  sufficient  assets  have  been  receired  by 
the  executor  to  pay  the  legacy.  In  such  case,  the  chancellor  should 
direct  the  bill  to  be  amended,  or  proceed  to  decree  any  relief  ap- 
propriate to  the  facts  stated.  —ChUdre»»  r.  Harr'uon  et  al 566 

3U.  Publication  againat  non-rrtident  defenJanta,  and  decree  -pro  con- 
featio  thereon  — A  decree  pro  confeaao,  based  upon  an  order  of  the 
register,  published  in  a  newspaper  in  the  city  of  Columbus,  Geor- 
gia, which  order  was  made  in  a  suit  pending  iu  the  county  of  Bar- 
bour, in  this  State,  is  not  void,  it  the  order  of  the  register  directs 
the  publication  so  to  be  made.  The  newspaper  in  which  such  an 
order  may  be  published  is  discretionary  with  the  chancellor,  or  the 
register,  and  this  court  will  not  control  such  discretion,  if  the  place 
of  publication  is  not  made  a  matter  of  objection  in  the  coart  be- 
low— Mol}ley  and  H'i/e  v.  Leophart  et  al 257 

31.  Exhibita ;  proof  of. — Whea  promissory  notes,  which  are  exhibits 
to  the  bill,  are  to  be  proved  in  a  foreclosure  suit,  it  is  no  sufficient 
objection  to  interrogatories  to  witnesses,  called  to  prove  such  notes 
by  their  depositions,  that  the  notes  are  not  attached  to  the  inter- 
rogatories. If  the  opposite  part^'  wishes  copies  of  such  notes  in 
order  to  cross-eiamine,  he  can  get  them  from  the  register. — .S.  C. .  257 

32.  Hen;  decree  a<ja\nat  guardian  and  father,  in  favor  of  tcard  and 
daughter,  poatponed  to  lien  of  mortgage  by  guardian,  in  favor  of  bona 
fide  creditor. — The  husband  may  receive  from  his  wife's  guardian 
his  wife's  statutory  separate  estate,  and  receipt  for  the  same;  and  . 
if  the  receipt  is  in  full  of  all  demands,  it  is,  if  unimpeached,  a  full 
discharge  in  law  and  equity  of  the  guardian.  In  such  a  case,  when 
the  father  is  the  guardian,  a  decree  rendcre<l  in  favor  of  the  hus- 
band and  his  wife,  who  is  the  ward,  for  her  use.  after  the  giving  of 
such  receipt,  against  the  guardian,  for  a  considerable  sum  of  money 
still  remaining  in  the  hands  of  the  guardian,  and  no  fieri  facias  has 
ever  been  issued  on  such  dec-ee  to  enforce  collection  of  f<uch  de- 
cree, it  has  no  such  lien  against  the  property  of  the  gtiardian  aa 
will  be  preferred  to  the  lien  of  a  mortgage  of  the  defendant  in  such 
decree,  when  it  appears  that  the  mortgagee  is  a  hona  fde  creditor 
of  such  defendant,  and  that  the  mortgage  was  made  and  recorded 
during  the  suspension  of  the ^rri  faciaa on  said  decree.~<S,  C...  357 

CHAROE  OF  COURT. 

1.  Charge  ;  if  aaked  for  in  writing,  ahonld  be  given  or  rr/'mcrf.— The 
right  to  have  a  written  charge  given  or  refused  is  peremptory,  and 
it  leaves  no  discretion  in  the  court,  and  the  judge  should  do  bis 
dnty  as  prescril>e<l.  — Rev.  Code.  ^  2756.  — /(mA  r.  Gloter. . 168 

2.  Charge  to  jury;  what,  trror  to  refute. — R.  went  to  L.  and  re- 
quested him  to  purchase  a  small  lot  of  piper  for  bim,  (to  make 
paper  bags, )  of  R.  k,  Co.  L.  consented,  and  sent  his  confidential 
clerk  with  R.  to  R.  iV  Co.  and  purchase«l  the  quantity  of  pa|>er  de- 
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sired  ;  the  purchase  was  on  credit  aud  charged  to  L.,  and  when  it 
fell  due  it  was  paid  by  L.  K.  needed  more  paper,  and  he  and  L.'s 
clerk  went  again  to  R.  &  Co.,  and  a  second  lot  of  paper  was  gotten 
on  like  credit  as  at  first.  This  was  delivered  to  R.  at  L.'s  saloon, 
and  a  carrier's  receipt  was  given  for  it  in  L.'s  name.  In  a  suit  by 
R.  &  Co.  V.  L.  for  the  price  of  this  paper,  L.  deposed  that  the  sec- 
ond lot  of  paper  was  gotten  without  any  authority  from  him,  and 
he  knew  nothing  of  it,  and  that  it  was  not  gotten  for  him  or  for 
his  use,  and  moved  the  court  to  charge  the  jury,  "That unless  the 
defendant  (L.)  authorized  by  himself  or  his  agent  the  purchase  of 
the  paper  in  question  on  the  credit  of  the  defendant  (L. ),  then  the 
defendant  is  not  liable  for  it," — Held,  the  refusal  of  this  charge  is 
error. — Laurevce  v.  Randall  4-  Co 240 

3.  General  charge  on  evidence. — When  the  evidence  is  clear,  and  with- 
out conflict,  and  it  is  only  necessary  to  draw  a  legal  conclusion 
from  it,  the  court  may  instruct  the  jury,  that,  if  they  believe  the 
evidence,  they  must  find  for  the  party  whose  case  is  thus  clearly 
made  out. — HalVs  Heirs  v.  Hall.  ..*.....  t 290 

4.  General  charge  on  evidence  when  conflicting. — In  an  action  on  a  ver- 
bal promise  to  pay  a  sum  of  money  on  a  future  day,  if  the  evi- 
dence is  conflicting  as  to  the  day  fixed  for  the  payment,  (i.  e., 
whether  it  was  to  be  paid  on  the  happening  of  an  event  which  oc- 
curred before,  or  of  another  event  which  happened  after  the  com- 
mencement of  the  suit, )  a  charge  which  authorizes  the  jury  to  find 
a  verdict  for  the  plaintiff,  without  reference  to  the  decision  of  this 
question  of  fact,  is  erroneous. — Sharman  v  Jackson 329 

4.  Charge ;  tvhat  does  not  refer  construction  of  written  instrument  to 
jury. — In  an  action  on  an  insurance  policy,  to  recover  damages  for  , 
a  loss  by  fire,  a  charge  which  instructs  the  jury,  that,  if  the  de- 
fendant's agent  wrote  the  application  for  the  insurance  after  an 
inspection  of  all  the  machinery  in  the  building,  aud  wrote  it  in 
such  form  as  to  include  a  planing  machine  with  other  machinery 
insured  to  which  it  was  attached,  and  that  such  was  the  under- 
standing of  the  agent  and  the  plaintiff,  then  the  defendant  was  lia- 
ble for  the  insurance  of  the  planing  machine  as  well  as  the  rest  of 
the  machinery,  does  not  necessarily  leave  to  the  jury  the  construc- 
tion of  the  writing,  when  there  is  conflicting  oral  evidence  respect- 
ing the  inclusion  of  the  planing  machine  — James  River  Ins.  Co.  v- 
Merritt  &  Robinson 387 

See  Criminal  Law,  title  Charge  to  Jury. 

CODE  OF  ALABAMA. 

1.  §  55.  Secretary  of  senate  not  entitled  to  pay  during  recess. — Mo- 
ren,  Lt.  Gov.,  v.  Blue 709 

2.  §  193.  Applies  only  where  title  is  cle&r.—Hx  parte  Scott 609 

3.  $  635.  Acts  of  disqualified  judge  not  void. — Hays  v.  Collier 726 

4.  §  652.  What  proof  does  not  authorize  substitution  under. — Box  ei 

at. ,  Adnirs,  v.  Delk 729 
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6.  §  1544.  When  copy  of  deed  ftdmissibio.-  Jones  Heirs  r.  Walker.. .   175 

6.  §  1548.  When  certified  transcript  of  deed  admissible.— //twea  v. 
Chancejf 6.37 

7.  §  1755.  What  petition  complies  with. — Inman'$  Adm'r  v.  Gfbbs...  3U5 

8.  §  1838.  WarehonReman's   receipt    under  influence  of. — Lehman, 
Durr  4-  Co.  r.  Marshall 376 

9.  §  1863.  What  contract  void  nnder.— ^Aarman  r.  Jackton 329 

10.  5  1865.    What  conveyance  void  under. — Reynolds  v.  Welch 1800 

11.  ^^  1947-8.  Will,  what  must  have  endorsed  on  it — HalVt  Hein 

r.  Hall 290 

12.  §  2()G4.  What  not  such  claim  as  required  to  be  presented  by. — 
Prince  r.  Prince 283 

13.  §  2091.  When  begins  to  run.— .Bire*  r.  Flinn  et  al 481 

14.  §2094.  What  order  court  can  not  make  under. — FieldetaLw. 
Gamble 443 

15.  §  2140.  Construed  —^ruce,  Ex'r,  c.  Strickland,  Adinr 1955 

16.  §  2221.  When  probate  court  has  no  jurisdiction  to  order  sale. — 
Snedecor  r.  Mobley  tt  al. . . .  .* ' 517 

17.  ^  2222.  What  is  sufficient  compliance  with. — Smitha  t.  Floumog.  345 

18.  §ij  2221,  2222,  222.5,  2228,  3105,3106,  3108,  3120,  3121.  Construed, 
Arery'n  Adm'r  v.  Avery'3  Heirs     '. . .  509 

19.  ^  2302.  Register  can  net  on  substitution  of  lost  records  in  eases 

he  might  hear  originally. —jBox  et  al  ,  Adm'rs,  v.  Delk 729 

20.  ^2.371.  What  is  statutory  separate  estate  of  wife.— Ellett  v.  Wade.  456 

21.  (§  2383-88.  What  property  constitutes  statutory  separate  estate. 
Glenn  v.  Glenn  204 

22.  i§  2481-2503   Requisites  of  inquest  of  jnrj.— Frost  r.  Barnes  etaL  279 

23.  §  2611.  Construed.— //m«*  r.  Glover. 167 

24.  §V'2<'29-2638.  Plea,  what  sufBcient.—/x»ii5  r.  Waters'  Adm'r 625 

25.  fj^  2(i42-3.  Set-off-form  ol  jilea.— 5.  C 625 

26.  $  2704.  Wife  competent  witness  for  husband  when  she  acts  as  his 
agent.— -JJL  C. 685 

27.  ^  2756.  Charges  most  be  given  or  refused  as  asked. — Hush  r. 
Glorer 168 

28.  §  2759.  Does  not  apply  to  judgment  on  pleadings,  i^.'-PaulUng 

V.  Marshall  and  Wife ! 270 

29.  §  2928.  What  affidavit  sufficient  nndm.— Hajfey  if-  Son  v.  Patterson 

4- Templeton ; 271 

SO    ^  2907-8.  Construed.  -./ame«  ft  al.  v.  M<ml/et  oL 209 

31.  <^  3027.  In  what  case  authorizes  appeal.— ^'.  C 299 

32.  §  3446.  Gives  contract  creditors  rights  formerly  belonging  to 
judgment  creditors.— 7/ry»io/d#  r.   Welch  et  al 200 

33.  1^3487.  Auditor  mity  n))peal  without  giving  security  for  cost — 
Reynolds,  A  udltor,  r  lilue 712 

34.  <^  :t5,'K>.  Word  "traveling  "  in,  defined.— X,«efc««l  r.  The  State 42 

:t5.  ^  3557.  Effect  of  sentence  for  less  time  than  prescribed. — Brotns 

r.  The  State 47 

36.  $  3760.  Not  unconstitutional. — Morgan  r.  The  State 34 
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37.  §  4092.  What  catli  not  compliance  with. — Johnson  v.  State 10 

See,  also,  Johnson  v.  State ' 62 

Horton  v.  State 59 

CONFEDERATE  CURRENCY. 

1.  Promissory  note;  what  sufficient  consideration  for. — M.,  in  March, 
1863,  having  purchased  property  of  R.,  gave  him  in  payment  an 
order,  payable  in  Confederate  currency,  on  C.,  who  was  M.'s  debtor, 
C.  took  up  the  order,  giving  therefor  his  promissory  note  to  R., — • 
Held,  that  the  note  was  neither  illegal,  nor  without  consideration . 
Jordan  v.  Cobb  et  al 132 

2  Beceipt  of  Confederate  money  by  administrator,  or  investment  in 
Confederate  bonds  — An  administrator  who,  during  the  late  war, 
converted  the  assets  of  the  estate  into  Confederate  money  or  bonds, 
is  liable  to  account  for  the  same,  on  his  final  settlement,  in  sound 
funds ;  but  the  improper  allowance  of  a  credit  by  the  court,  for 
such  money  and  bonds,  is  a  mere  irregularity,  or  error  of  law,  and 
does  not  render  the  final  settlement  absolutely  void,  nor  authorize 
the  court  to  set  it  aside  at  a  subsequent  term. — Bruce's  Executrix  v. 
Strickland's  Adm'r 192 

3.  Plea  of  purchase  for  valuable  consideration  /  ivho  may  traverse  and 
on  what  grounds. — A  vendor  who  has  conveyed  to  the  purchaser  the 
legal  title  to  the  land  sold,  and  who  seeks  to  enforce  his  lien  on  the 
laud  against  a  sub-purchaser  under  an  order  of  the  probate  court, 
made  on  the  application  of  the  personal  representative  of  tlie  de- 
ceased purchaser,  can  not  set  up  against  such  sub-purchaser  in 
traverse  of  his  plea  of  purchase  for  valuable  consideration  without 
notice  the  fact  that  he  paid  the  purchase-money  in  Confederate 
currency,  unless  he  impugns  the  good  faith  of  the  transaction. — 
Kinsey  v.  Howard  et  al.. 236 

4.  Payment  of  Confederate  currency  to  State  treasurer,  for  money  loaned 
by  Slate  in  1853,  does  not  extinguish  indebtedness. — A  payment  in 
Confederate  currency  in  1864,  to  the  acting  treasurer  of  the  State 
at  that  time,  is  not  a  proper  credit  on  a  debt  due  the  State  by  a 
plank  road  company,  for  a  portion  of  the  two  per  cent,  fund  loaned 

to  such  company  in  1853.  — Jemison  et  al.  v.  Governor,  ^c 390 

CONFLICT  OF  LAW^ 

1.  Conflict  of  laivs,  as  to  property  rights  of  husband  and  tcife,  under 
marriage  celebrated  in  South  Carolina,  iviih  intention  to  reside  in 
Alalama,  where  husband  tvas  domiciled.  -  A.  marriage,  contracted 
and  celebrated  in  the  State  of  South  Carolina,  between  a  man,  a 
citizen  of  this  State,  domiciled  in  this  State,  with  a  woman,  a  citi- 
zen of  the  former  State  and  residing  there,  with  the  intention  of 
coming  immediately  to  this  State,  to  reside  at  the  husband's  dom- 
icile here,  will  be  treated  in  our  courts  as  a  marriage  contracted  in 
this  State,  for  the  purpose  of  regulating  the  marital  rights  of  both 
parties;  and  the  marital  rights  of  the  wife  will  be  regulated  by  the 
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laws  of  the  hasbiind's  domicile,  if  there  is  no  Qiarri»ge  contract. 

Glenn  v:  Glenn , 204 

2.  Same,  a$  to  property  afterwardt  begveathed  and  devUed  to  *r\fe  in 
South  Carolina. — Proper  tj',  given  to  a' married  woman  domiciled 
with  her  hasbaud  in  this  State,  who  is  a  citizen  of  this  State,  by 
the  will  of  her  father,  in  the  State  of  Sooth  Carolina,  in  ]S48,  since 
the  passage  of  the  act  of  the  general  assembly  of  this  Staie,  ap- 
proved  March  1,  IS-l^,  entitled  "An  act  securing  to  married  women 
their  separate  estates,  and  for  other  parposes,"  for  her  sole  and 
separate  nse  and  benefit,  during  her  natnral  life,  is  to  be  taken, 
held,  and  esteemed  here,  as  the  separate  property  of  the  wife  to 
the  extent  of  her  estate  therein,  under  the  law  of  this  State  regu- 
lating the  "separate  estate  of  wife,"  as  found  in  the  Code  of  Ala- 
bama.—Pamph.  Acts,  1847-48,  p.  79;  Code,  §§  1993,  1997;  Revised 
Code,  §§  a:W2,  236S—S.  C 204 

CONSTITUTIONAL  LAW. 

1.  Act  of  I)ecember28,  1868;  conetitutionalityof. — The  act  to  soppress 
morder,  lynching,  and  assanlts  and  batteries,  approved  December 
28,1868,  is  not  unconstitutional.— Deii'a/fc  County  c.  Smith 407 

2.  ConetitutioH,  Art.  IV,  ^  3\  ;  tehat  not  a  law  within  meaning  of. — A 
resolution  of  the  senate  re<|uiriug  its  president  and  its  secretary  to 
certify  the  accounts  of  its  duly  elected  nud  appointed  officers  for 
their  per  diem  compensation  during  the  recess,  is  not  a  law  within 
the  meaning  of  ^  31,  A'rt.  IV,  of  the  conKtitutiou,  which  declares 
that  no  money  shall  be  drawn  from  the  treasury'  but  in  pursuance 

of  an  appropriation  made  by  lav.—  Keynoldg,  .iuditor,  v.  Blue 711 

3.  Act  of  February  9,  1H70,  amending  rvrenue  law  of  186H;  conetitu- 
tionality  of. — The  act  of  the  general  assembly  approved  February 
9,  187U,  entitled  "An  act  to  amend  an  act  entitled  'An  act  to  estab- 
lish revenue  laws  for  the  8tat«  of  Alabama,' "  is  not  violative  of  any 
constitutional  provision;  it  does  not  invade  the  executive  powers 
in  remitting  penalties  already  incurred  in  the  non-pnj-ment  of 
taxes  for  the  year  18G9;  it  does  not  exempt  the  proi>erty  of  rail- 
roads from  taxation:  it  does  not  impair  any  vested  right;  it  relates 
to  but  one  subject,  and  that  is  sufficiently  set  forth  in  the  title. — 
Mobile  4-  Girard  R.  R.  Co.  r.    Vethlen 317 

4.  Conntitutional  law;  .IrL  /!',  urction  2,  of  the  Stale  eonetitmtion  not 
violated,  when  atatule  complete  within  it$el/.  —  kn  act  of  the  legisla- 
ture, complete  in  itself,  inUtlligible  without  reference  to  any  other, 
and  not  purporting  to  l>«  amendatory  of  another,  does  not  violate 
Art.  IV,  ^  2,  of  the  State  constitntion.— ITare  c.  SL  Louis  Bagging 
and  Rope  Co 667 

6.  Injunction  bond ;  not  void  because  taken  and  approved  by  ^cers  of 
a  gocemment  in  rebellion  against  the  United  States. — An  injunction 
bond  takon  by  a  register  in  chancery  in  pursuance  of  an  order  of 
the  chancellor  granting  an  injunction  in  1803,  is  not  void  on  the 
ground  that  those  officors  represented  a  government  in  rebellion 

against  the  United  States.— iSf(e«  r.  Prince  ,f-  Garlick 269 

49 
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6.  Mbhile;  section  94  of  charter  of ,  unconstitutional. — Section  94  of 
the  charter  of  the  city  of  Mobile  violates  Article  XII,  section  15,  of 
the  State  Constitution,  which  prohibits  the  appropriation  of  a  right 

^  of  way  to  the  use  of  a  corporation,  without  full  compensation  in 
money,  irrespective  of  auy  benefit  to  be  derived,  &c. — Miller  v. 
Mayor,  &c. ,  of  Mobile 163 

7.  ''Act  to  extend  the  jurisdiction,  poicers  and  duties  of  the  harbor  mas- 
ter and  port  wardens  of  Mobile,^'  approved  March  'Ad,  1870,  and  ordi- 
nance of  city  of  Mobile  thereunder, police  regulations  merely,  and  not 
unconstitutional. — The  act  of  the  general  assembly  of  Alabhma  "  to 
extend  the  jurisdiction  of  the  harbor  master  and  port  wardens  of 
Mobile,''  approved  March  3d,  1870,  and  the  ordinance  of  the  city 
of  Mobile  passed  thereunder,  on  22d  of  April,  1H70,  properly  un- 
derstood and  interpreted,  are  police  regulations  merely,  and  are 
not  in  conflict  with  or  repugnant  to  the  constitution  of  the  United 
States. — Harbor  Master,  &c.,  v.  Southerland 511 

8.  Judgment  by  default,  rendered  since  the  ivar  on  summons  issued  and 
served  during  the  war,  not  a  nullity. — A  judgment  of  a  circuit  court 
of  this  State,  rendered  on  3d  of  September,  1866,  during  the  exist, 
ence  of  the  provisional  government,  founded  upon  a  summons  is- 
sued from  a  rebel  court  in  this  State  on  the  Sth  day  of  February, 
1861,  and  served  upon  the  defendant  by  the  rebel  authorities, 
though  such  judgment  be  taken  by  default,  is  not  a  nullity. — Bush 

V.  Glover 167 

9.  Slieriff's  sale;  validity  of  under  such  judgment. — A  sale  of  lauds 
made  by  the  sheriff  under  authority  of  an  execution  issued  on  such 
a  judgment,  and  regularly  conducted,  is  valid,  and  the  sheriff's 
deed  conveys  to  the  purchaser  such  title  as  could  pass  by  the  sale. 

S.  C : 167 

10.  Section  3760  of  Bevised  Code;  not  unconstitutional. — Section  3760 
of  the  Eevised  Code  is  not  unconstitutional,  either  as  to  fine  or 
costs. — Morgan  v.  The  State 34 

11.  Constitution,  section  22  of  Art.  I  of ;  what  not  debt  in  meaning  of. 
The  costs  in  a  criminal  case  do  not  constitute  a  debt  within  the 
meaning  of  section  22,  Article  I,  of  the  State  Constitution. — S.  C.     34 

12.  Contract ;  what  constitutes. — An  act  of  the  general  assembly  of 
this  State  in  1837,  incorporating  a  company  of  persons,  with  au- 
thority to  erect  a  toll-bridge  across  a  river,  is  a  contract. — Micou 

et  al.  V.  Tallassee  Bridge  Co 652 

13.  Same  ;  how  construed. — Such  a  contract  must  be  construed  with 
reference  to  the  laws  in  force  as  they  existed  at  the  date  of  the 
passage  of  the  act. — S.  C 652 

14.  Same;  how  can  not  be  impaired. — ^The  law  in  force  in  1837  not  al- 
lowing the  erection  of  one  toll-bridge  within  three  miles,  by  water, 
of  another  toll-bridge,  the  general  assembly  can  not  impair  such 
contract  by  a  second  grant  authorizing  other  persons  to  erect  a 
toll-bridge  in  less  than  three  miles  of  the  first  toll-bridge. — S.  C. .  652 

15.  Same;  validity  of  order  of  sale,  and  confirmatory  decree,  rendered 
in  1863. — An  order  of  the  probate  court  for  the  sale  of  a  decedent's 
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lands,  aud  a  sabseqnent  decree  confirming  the  sale,  both  rendered 
in  Ii^3,  are  not  void  as  being  the  acts  of  a  court  of  the  State  while 
in  iusarrection  against  the  United  St&tcn.  —  Tnman'f  Adrn'r  v. 
Gibb$ 306 

CONTRACT. 

1.  VeHdor'a  lien  ;  part  of  every  legal  contract  for  tale  of  land. — To 
every  contract  for  the  sale  of  lands  legally  executed  in  this  State, 
ibe  right  of  the  vendor  to  retain  a  lien  on  the  lauds  sold  for  the 
payment  of  money,  is  an  incident  to  such  contract  unless  it  is 
waived  or  abandoned. — Napier  et  al.  v.  Jones,  AdmW 90 

2.  FromUaory  note ;  what  aiffficient  consideration  for. — M.,  in  March, 
1863,  having  purchased  property  of  R.,  gave  him  in  payment  an 
order,  payable  in  Confederate  currency,  on  C,  who  was  M.'s  debtor; 
C.  took  up  the  order,  giving  therefor  his  promissory  note  to  R., — 
Held,  that  the  note  was  neither  illegal,  nor  without  consideration. 
Jordan  t.  Cobb  d  al 132 

3.  Contract;  ratification. — When  a  person  adopts,  deliberately  and  with 
a  full  knowledge  of  all  the  circumstances  of  the  case,  an  act  which 
another  has  done  for  his  benefit,  such  adoption,  as  a  general  rule, 
amounts  to  a  ratification  of  the  unauthorized  act.  and  puts  the 
ratifying  principal  in  the  place  of  the  person  who  assumed  to  act 
as  his  agent,  unless  the  contract  itself  is  absolutely  void,  and  not 
voidable  only.—  Chapman  v.  Lee'8  Adm'r 143 

4.  Contract  creditor;  righta  of  under  section  3446  of  the  Revised  Code. 
Section  3449  of  the  Revised  Code  confers  upon  simple  contract 
creditors  the  remedy  previously  confined  to  judgment  creditors,  of  ' 
a  bill  in  chancery  to  set  aside  conveyances  with  intent  to  hinder, 
delay  and  defraud  creditors. — Reynolds  r.  Welch  et  al 200 

5.  Written  contract;  what  questions  lend  to  vary,  modify,  and  change. 
In  a  suit  on  a  promissory  note  for  the  hire  of  a  slave,  which,  be- 
si.les  the  promise  to  pay,  contains  certain  stipulations  as  to  clothes 
to  be  furnished,  the  pleas,  being  in  short  by  consent,  "general 
issue,  failure  of  consideration,  want  of  consideration  and  frauds," 
the  plaintiff  having  ofl'ered  in  evidence  the  note  and  rested  his 
case,  the  defendant,  having  oflfered  at  the  time  of  asking  the  qnes- 
tipns  no  evidence  in  support  of  his  pleas,  offered  to  ask  a  witness, 
the  following  questions  :  "  State  the  contract  in  full  that  was  made 
between  yon  and  plaintiff  in  reference  to  the  hire  of  this  negro, 
at  said  time  and  cotemporaneous  with  the  signing  of  said  instru- 
ment. Wasthetea  warranty  of  soundness  given  by  plaintiff?  Did 
not  said  warranty  form,  in  part,  the  consideration  of  said  agree- 
ment or  contract?  Was  not  said  warranty  a  part  of  contract?" 
Ac, — Held,  that  the  court  properly  refused  to  permit  an  answer  to 
the  questions,  as  they  tended  to  add  to,  vary  and  chang^  the  writ- 
ten contract  between  the  parties.  — (/atsM  et  al  v.  Shelton 414, 

6.  Consideration;  »ken  inquiry  as  to  prec/wflfd. —Where  the  parties 
have  fixed  the  considerntion,  and  stated  it  in  the  contract  as  a  part 
of  the  agreement,  this  precludes  an  inquiry  into  the  question  of  a 
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failure  of  consideration,  unless  there  is  fraud,  misrepresentation, 

or  deceit.— ,S.  C 414 

7.  Merger  of  antecedent  contract  in  deed  ;  when  both  instruments  mil 
he  construed  together  witJiout  merger. — Where  a  written  contract 
for  the  sale  and  purchase  of  lands  is  signed  by  the  vendor,  and  by 

one  who,  without  written  authority,  assumes  to  act  as  the  agent  of 
the  purchaser  ;  and  afterwards,  on  the  same  day,  the  vendor  exe- 
cutes a  deed  for  the  land  to  the  purchaser,  which  deed  expressly 
refers  to  the  contract,  declares  that  "  it  is  made  a  part  of  "  the  deed, 
and  that  the  intention  of  the  parties  in  making  the  deed  "is  that 
it  shall  conform  in  all  respects  to  said  contract," — the  contract  is 
not  merged  in  the  deed,  but  the  two  instruments  are  to  be  con- 
strued together,  as  parts  of  the  same  transaction. — Chapman  v. 
Lee^s  Adm'r 143 

8.  Warehouse  receipt  for  cotton. — A  warehouse  receipt  for  cotton, 
subject  to  the  order  of  the  person  in  whose  name  the  receipt  is 
given,  or  the  bearer,  is  an  admission  that  the  cotton  belongs  to 
such  person,  and  in  an  action  to  recover  the  cotton,  or  its  value,  it 
is  no  defense  that  it  has  been  shipped  and  sold  by  direction  of  a 
party  who  had  obtained  possession  of  the  receipt,  without  indorse- 
ment by  the  person  stated  to  be  the  storer  in  the  receipt,  and 
without  authority  from  him  todispose  of  the  same.—  Lehman,  Burr 

4-  Co.  V.  Marshall 363 

9.  Usury  ;  who  only  can  set  up  defense  of — The  defense  of  usury  can 
only  be  set  up  by  a  party  to  the  usurious  contract,  or  by  some  one 
having  an  interest  in  or  prejudiced  by  the  same.  —S.  C 363 

10.  Construction  of  application  for  policy,  as  to  properly  inchided. — A 
written  application  for  insurance,  in  which  the  property  is  de- 
scribed as  "a  frame  steam  saw-mill,  covered  with  sheet  iron,  situa- 
ted,'' &c.,  "boiler,  engine,  machinery,  and  belting  contained  there- 
in," includes  a  planing  machine  in  the  building  on  the  same  floor 
with  the  machinery  proper  of  the  mill,  about  twenty-five  feet  dis- 
tant, but  attached  to  it  by  the  belting,  and  plainly  visible. — James 
Biver  Ins.  Co.  v.  Merriit  <&  Robertson 387 

11.  Act  of  incorporation  ;  when  creates  a  contract. — An  act  of  the  gen- 
eral assembly  of  this  State  in  1837,  incorporating  a  company  of 
persons,  with  authority  to  erect  a  toll- bridge  across  a  river,  is  a 
contract. — Micou  et  al.  v.  Tallassee  Bridge' Co 652 

12.  What  consideration  does  not  invalidate  promissory  note. — It  is  no 
defense  to  a  suit  iipon  a  promissory  note  that  the  consideration 
was  a  horse  purchased  from  the  plaintiff  for  use  in  the  military 
service  of  the  Confederate  States,  within  the  knowledge  of  the 

plaintifl",  and  that  it  was  so  used. — Thedford  v.  McClintoek 647 

See,  also,   Frauds,  Statute  of,  5,  6,  7. 

COKPOKATION. 

1.  Foreign  corporation  :  action  hy. — A  foreign  corporation  is  entitled 
to  sue  in  the  courts  of  this  State  ;  and  if  the  complaint  describes 
the  plaintiff  as  a  "corporate  body  duly  incorporated  by  the  laws 
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of  MasRachnHettM,'' the  description  ih  snfflcient  aft«r  jadgment  by 
default.— A'«/ar«  r.  Amea  Flow  Co 384 

2.  yul  tiel  corportion  ;  plea  of,  when  irrelevaiU. — A  plea  of  nul  tiel  cor- 
poration to  a  complaint  which  describes  the  plaintiffs  as  "The  St. 
Louis  Bagging  and  Rope  Company,"  withoat  more,  is  irrelevant, 
and  may  be  stricken  oat.  — Ware  v.  St.  Louis  Bagging  <f-  Rope  Co. .  667 

3.  Jc(  of  incorporaiion  ;  when  creates  a  oontraot. — An  act  of  the  gen- 
eral assembly  of  this  State  in  1837,  incorporating  a  company  of 
persons,  with  authority  to  erect  a  toll-bridge  across  a  river,  is  a 
contract— i/icoM  et  al.  v.  Tallassee  Bridge  Co 652 

4.  Municipal  corporation  — The  supreme  court  will  not  take  judicial 
notice  of  the  ordinances  of  a  municipal  corporation. — Harbor  Mas- 
ter. 4-c.,  of  Mobile  v.  Southerland 511 

COSTS. 

1.  Quere. — A  defendant  was  fined  for  the  violation  of  a  city  ordinance, 
and  appealed  to  the  circuit  court,  where  he  was  acquitted.  Is  the 
city  subject  to  a  judgment  for  costs  in  such  a  case? — Mayor,  4'<^, 

of  Mobile  v.  Burton   84 

2.  Costs  ;  against  whom  taxed. — The  unsuccessful  party  or  parties  to 
a  motion  to  set  aside  a  sale  of  lands  under  execution,  should  be 
taxed  with  the  costs. — Beach  v.  Dennis  261 

3.  Same;  security  for. — The  rule  of  the  circuit  court  of  Mobile,  for- 
bidding attorneys  to  become  security  for  costs,  does  not  apply  to 
suits  commenced  before  the  adoption  of  the  act  of  the  general  as- 
sembly authorizing  the  judge  to  prescribe  rules  of  practice. — Eala- 

va  V.  Amea  Plow  Co  394 

4.  Same  ;  what  necessary  to  revietc  ruling  on. — The  failure  of  a  corpc- 
ration  to  give  security  for  costs  of  an  action  commenced  by  it,  is 
not  available  on  error  unless  exception  was  reserved  in  the  primary 
court.— 5.  C 384 

5.  Stale;  when  not  /axed  iri/A  co«l«. —Costs  will  not  be  taxed  against 
the  State  by  the  supreme  court,  on  the  denial  of  a  motion  made  by 
the  attorney-general  in  a  criminiil  case.  —S.  C 384 

6.  Appeal;  when  auditor  may  lake,  without  giving  security  for  cost*. — 
Where  a  peremptory  mandamuii  in  uwanlod  against  the  auditor, 
commanding  him  to  draw  bin  warrant  on  the  treasurer  in  payment 
of  a  claim  against  the  State,  be  may  sue  out  an  appeal  to  this  court 
without  giving  security  for  costs,  if  it  appear  that  he  has  no  per- 
sonal interest  in  the  matter,  and  has  only  acted  therein  in  his  offi- 
cial capacity,  with  a  view  to  protect  the  iteresla  of  the  State. — Jiey- 
voids,  A  uditor,  r.  Blue 711 

7.  Section  '.HW  of  Revised  Code;  not  MNCoR«/jrM(iona{.— Section  3760 
of  the  Revised  Code  is  not  unconHtitiitioual,  either  as  to  fine  or 
costs.- Jforj/an  v.  The  State 34 

8.  Constitution,  section  22  of  Art.  I  of;  tchat  not  debt  in  meaning  of. 
The  costs  in  a  ciimiual  case  do  not  constitute  a  debt  within  the 
meaning  of  section  22,  Article  I,  of  the  State  Constitution. — S.  C.     34 
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1.  Power  of  courts  over  officers,  parties,  and  process. — Courts  of  justice 
have  the  undoubted  power  to  control  their  officers,  suitors,  and 
process;  and  this  power  should  be  exercised  to  prevent  oppression, 
correct  abuses,  and  in  furtherance  of  justice. — Beach  et  al.  v.  Den- 
nis   262 

2.  Courts  of  State;  plea  of  bankruptcy. — In  a  State  court,  the  plea 
of  bankruptcy  properly  pleaded  must  be  allowed.  The  bankrupt's 
certificate  of  discharge,  properly  authenticated,  is  conclusive  evi- 
dence in  his  favor  on  issue  joined  on  such  plea,  except  in  cases 
where  the  discharge  has  been  annulled  by  a  direct  proceeding  in  a 
proper  Federal  court. — Oates,  Admr,  v.  Parish  et  al J57 

3.  §  635  of  jRevised  Code  construed;  acts  done  hy  disqualified  judge 
voidable  merely. — The  judgment  of  a  court,  the  presiding  judge  of 
which  is  interested  in  the  cause,  or  related  to  either  party,  or  h'S 
been  of  counsel,  rendered  without  having  the  consent  of  the  par- 
ties entered  of  record,  is  not  void,  but  merely  voidable. — Hayes  et 

al.  V.  Collier  et  al 726 

4.  Same  ;  ministerial  acts  of  disqualified  judge  involving  no  discretion, 
valid. — Mere  ministerial  acts,  involving  no  discretion  whatever, 
done  by  a  judge  disqualified  from  sitting  in  a  cause  by  §  635  of 
the  Revised  Code,  are  not  on  that  account  invalid,  or  reversible  for 
error.— aS.  C 726 

COUET,  CHANCERY. 

See  Chanceby. 

COURT,   COMMISSIONERS. 

1.  Damages;  what  need  not  he  presented  to  commissioners  court  for  al- 
lowance.—The  damages  given  by  the  act  of  December  25th,  1868, 
"to  suppress  murder,  lynching,"  &c.,  against  counties,  are  not 
such  claims  as  are  required  to  be  presented  to  the  commissioners 
court  for  allowance  before  suit  brought. — DeKalh  Co.  v.  Smith     . .   407 

COURT,  PROBATE. 

1.  When  appeal  lies  from  probate  decree. — An  appeal  lies  from  a  decree 
of  the  probate  court,  setting  aside  and  declaring  void  a  former  de- 
cree rendered  on  the  final  settlement  of  an  administrator's  ac- 
counts.— Bruce  v.  Strickland 192 

2.  When  probate  decree  may  be  set  aside  at  subsequent  term. — A  final 
decree  of  the  probate  court  which  is  absolutely  void,  whether  for 
want  of  jurisdiction  of  the  subject-matter  or  of  the  persons  inter- 
ested, may  be  set  aside  and  declared  void  at  a  subsequent  term  ; 
secus,  as  to  a  decree  which  is  voidable  merely.— 5.  C 192 

3.  N^otiee  of  final  settlement  of  administrator's  accounts. — To  sustain 
a  decree  of  the  probate  court,  rendered  on  final  settlement  of  an 
administrator's  accounts,  the  record  must  affirmatively  show  that 
the  parties  in  interest  had  notice,  either  by  personal  service,  or  by 
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proper  publication,  of  the  intended  settlement ;  and  if  the  record 
shows  that  the  notice  was  given  by  posting  at  the  conrt-house  door 
and  three  other  public  places  in  the  county,  (Revised  Ck>de,  §  2446,) 
it  must  also  affirmatively  show  that  no  newspaper  was  published  in 
the  county.— 5.  C 192 

4.  Settlement  of  adminUtrator  trilh  ktmself  a»  guardian  of  infant  dii- 
tribuleet. — When  an  administrator  is  also  the  guardian  of  the  infant 
distributees  of  the  estate,  the  chancery  court  only  has  jurisdiction 
to  settle  his  accounts;  but  a  settlement  made  in  the  probate  court, 
in  such  case,  is  not  absolutely  void. — .Sf.  C 192 

6.  Amendment  of  probate  decree  nunc  pro  tunc;  ichat  not  admitiiible. 
A  decree  of  the  probate  court  rendered  on  the  final  settlement  of 
an  administrator's  accounts,  which  shows  on  its  face  that  notice 
only  given  by  posting  at  the  court-house  door  and  three  other  pub- 
lic places  in  the  county,  can  not  be  amended  at  a  subsequent  term 
ftMtio  pro  tunc,  by  parol  proof  of  the  fact  that  no  newspaper  was 
published  in  the  county;  such  amendment  can  only  be  made  on 
proof  of  some  order  or  memorandum  of  record. — S.  C 192 

6.  Insolvent  estate  ;  jurisdiction  of  probate  court  as  to,  when  attaches. — 
The  jurisdiction  of  the  probate  court  to  declare  an  estate  insolvent 
attaches  on  the  reception  of  the  administrator's  report  of  insol- 
vency.—//ayc«  et  al.  r.  CoUiei-  et  al 726 

7.  Declaration  of  insolvency  ;  when  not  void. — A  declaration  of  the 
insolvency  of  an  estate,  made  by  the  probate  court,  after  obtain- 
ing jurisdiction,  can  not  be  impeached  as  void  for  irregularities 
and  omissions  in  the  record.  — S.  C. 726 

8.  Insolvent  estate;  jurisdiction  as  to. — A  claim  against  a  decedent's 
estate  in  favor  of  his  vridow,  founded  on  a  clause  in  his  will  in 
these  words:  "Out  of  the  proceeds  of  my  property  directed  to  be 
■old,  I  desire  my  funeral  and  other  debts  first  paid,  including  ex- 
penses for  support  and  maintenance  of  my  family  from  the  time  of 
my  death  until  the  division  of  my  estate,"  is  not  such  a  debt  against 
the  estate  as  is  required  to  be  flleil  within  twelve  months  after  a 
decree  of  insolvency,  nor  is  it  entitled  to  share  in  the  assets  when 
distributed  under  the  decree  of  insolvency. — Prince  r.  Primce.   . . .  'ZS3 

0.  Same. — If  there  should  be  a  residue  after  the  payment  of  the  pre- 
ferred claims  and  debts  against  the  insolvent  estate,  such  claim 
may  be  contested  before  the  probate  court  by  any  person  interested 
in  the  residue,  on  an  annual  or  the  final  settlement  of  the  admin- 
istrator.—S.  C. 369 

10.  Same ;  nature  of  such  claim.— 8uah  a  chum  can  only  be  paid  oat 
of  the  residue  of  the  estate,  if  any,  after  the  payment  of  the  pre- 
ferred claims  and  debts  which  have  been  regularly  filed  against  the 
estate,  and  it  in  not  in  any  way  affected  by  the  proceedings  under 
the  decree  of •insclvmcy.— A  C. ; 883 

11.  Settlement  of  estate;  u-hen  can  not  6e  rtmovtd  to  chancery  court.-— 
The  final  settlement  of  a  decedent's  estate  can  not  be  removed 
from  the  probate  into  the  chancery  court,  under  a  bill  filed 
by  a  portion  of  the  heirs-at-law  and  legatees,  alleging  that  the  es- 
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tate  was  regularly  reported  and  declared  insolvent,  but,  in  conse- 
quence of  the  failure  of  creditors  to  file  their  claims,  eventually 
proved  solvent  ;  that  a  large  claim,  filed  against  the  estate  by  the 
widow,  and  partly  paid  by  the  administrator,  was  not  properly  a 
debt  or  preferred  claim  against  the  estate  under  the  decree  of  in- 
solvency, though,  so  far  as  it  might  be  correct,  it  constituted  a 
charge  on  the  residue  ;  and  that  the  complainants  had  no  notice  of 
the  filing  of  this  claim,  until  after  the  expiration  of  twelve  months 
from  the  declaration  of  insolvency,  and  no  opportunity  to  contest 
its  correctness.  In  such  case,  there  is  an  adequate  remedy  in  the 
probate  court. — Prince  v.  Prince 284 

12 .  Probate  of  will ;  jurisdiction  of  probate  court  over.  — Courts  of  pro- 
bate, in  this  State,  have  original,  general;  and  unlimited  jurisdic- 
tion of  the  probate  of  wills. — Hall's  Heirs  v.  Hall. 290 

13.  Same;  nature  of  proceeding. — A  proceeding  for  the  probate  of  a 
will,  is  in  the  nature  of  a  proceeding  in  rem,  and  is  conclusive  on 
all  persons;  and  it  can  not  be  collaterally  impeached  for  any  irreg- 
ularity that  may  have  intervened  after  the  jurisdiction  of  the  court 
attached.—^:  C 290 

14.^  Same;  notice  to  widow  and  next  of  kin. — The  failure  to  give  the 
widow  and  next  of  kin  the  notice  required  by  the  statute,  (Rev. 
Code,  §  1251,)  is  a  mere  irregularity,  which  can  only  be  taken  ad- 
vantage of  in  a  direct  proceeding  to  set  aside  the  probate. — S.  C. .  290 

15.  Sale;  what  interest  may  6e  soW.— A  purchaser  of  lands,  sold  un- 
der an  order  of  the  probate  court,  has  such  an  interest  in  them, 
after  the  confirmation  of  the  sale,  as  may  be  sold  by  the  probate 
court,  after  his  death,  although  he  had  not  paid  the  purchase- 
money,  and  had  not  obtained  a  deed. — Inman's  Adm'r  v.  Gibbs  . .  306 

16.  Same  ;  validity  of  orde)-  of  sale,  and  confirmatory  decree,  rendered 
in  1863.  — An  order  of  the  probate  court  for  the  sale  of  a  decedent's 
lands,  and  a.subsequent  decree  confirming  the  sale,  both  rendered 
in  1863,  are  not  void  as  being  the  acts  of  a  court  of  the  State  while 

in  insurrection  against  the  United  States. — S.  C 306 

17.  Sale  of  decedent  s  real  estate  by  order  of  probate  court ;  jurisdiction 
of  court,  and  validity  of  proceedings. — The  case  of  Satcker  v.  Satch- 
er's  Adnir,  (41  Ala  26,)  which  this  court  approves  and  adheres  to, 
decides  that,  under  the  act  of  February  7,  1854,  as  under  the  former 
statutes,  the  jurisdiction  of  the  probate  court,  to  order  a  sale  of 
the  lands  of  a  deceased  person, attaches  on  the  filing  of  a  petition 
by  the  administrator,  alleging  that  a  sale  is  necessary,  either  for 
the  payment  ot  debts,  or  for  equitable  division  among  the  heirs  ; 
and  that  when  the  jurisdiction  of  the  court  has  thus  attached,  mere 
errors  and  irregularities  in  the  proceedings  do  not  render  the  order 

of  sale,  or  the  sale,  absolutely  void. — Smiiha  v.  Flournoy 345 

18.  Same ;  sufficiency  of  petition  in  description  of  lands. — ^Although  the 
statute  requires  that  the  application  for  the  sale  "must  describe 
the  lands  accurately,"  (Revised  Code,  §  22-22,)  and  although  the 
lands  must,  in  point  of  fact,  be  situated  in  the  county;  yet  an  im- 
perfect description  of  them  in  the  petition,  which  is  true  so  far  as 
it  goes,  and  which  may  have  been  amended  in  the  probate  court. 
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or  perfected  by  the  Bid  of  facts  judicially  known  to  the  courts,  is 
not  fatal  to  the  validity  of  the  proceedings.— S.  C 345 

19,  Judicial  notice  of  citiet,  ivcorporated  towns,  pont-offieeii,  and  public 
landn. — The  probate  court  of  linrbour  county  may  take  judicial  no- 
tice of  the  facts,  that  Enfanla  is  an  incorporated  city  in  said  coun- 
ty; that  it  is  a  railroad  terminus,  and  the  location  of  a  post-office, 
the  only  one  by  the  name  in  the  State;  also,  also,  the  boundaries 
of  the  county,  and  the  numbers  of  the  lands  within  it«  limits,  as 
deaoribed  in  the  records  of  the  land-office  of  the  United  States. 
a.  C 316 

90.  Appeal  from  order  of  probate  court  confirming  sale  of  land;  in 
what  time  may  be  taken. — An  appeal  from  an  order  of  the  probate 
court  confirming  a  sale  of  lands  made  by  order  of  that  court,  on 
the  nineteenth  day  after  the  day  of  the  rendition  of  the  order  of 
confirmation,  is  in  time  to  save  it  from  the  bar  of  the  statute  of 
limitations  of  twenty  days.— Rev.  Code,  §§  14,  2095,  2246,  2247.-- 
Fitld  et  al  v.  Gamble' 443 

21 .  Sale  of  land  under  oriett  of  probate  court ;  %ekat  order  €U  to,  court 
can  not  make. — When  a  sale  of  lands  made  by  order  of  the  probate 
court  is  returned  unto  said  court  as  required  by  law,  and  the  same     ^ 
is  vacated  or  set  aside  on  account  of  the  inadequacy  of  the  price 
bid  at  the  sale,  it  is  error  for  the  court  to  permit  the  purchaser 

to  increase  his  bid  from  $125  to  $150,  and  then  confi'i-m  the  sale. 
In  sQoh  a'case,  a  resale  should  be  onered. — Revised  Code,  §  2094. 
S-   C  443 

22.  AdmiHi«trator ;  pet^bm  by  to  sell  land  for  distribution;  what 
should  allege. — A  peWon  by  an  administratrix  for  an  order  to  sell 
the  lauds  of  a  decedent  for  distribution  among  those  persons  en- 
titled to  the  same,  should  not  only  state  that  the  lands  sought  to 
be  divided  can  not  be  equitably  divided  amongst  the  heirs  or  de- 
visees, but  it  should  also  show  that  some  one  of  the  heirs  or  devi- 
sees desired  or  requested  that  division  should  be  made. — Avery's 
Adm'r  v.  Avery's  Heirs     505 

23.  Same;  wktn  order  of  sale  should  be  denied. — On  such  a  petition, 
a  sale  for  division  should  not  be  made,  when  there  are  minor  dis- 
tributees, and  no  one  interested  in  the  distribution  desires  it  to 
be  made,  and  when  the  proofs  show  that  it  would  not  be  to  the  in- 
terest of  the  minors  that  the  partition  should  not  be  made  in  that 
way.— 5.  C. . . . : 606 

24.  Ancillary  administration  ;  distribution  ofproeeede  of  tale  ofland$. 
Where  the  testator  died  in  Georgia,  the  place  of  his  residence,  and 
his  will  was  there  duly  probated  ;  and  an  ancillary  admisiatration 
was  granted  in  this  State  ;  and  the  admiuiatrator  here,  having  sold 
certain  lands,  under  an  order  of  the  probate  court,  for  divisou 
among  the  dovisees,  remitted  the  proceeds  of  salo  tn  the  principal 
administrator  in  Georgia,  and,  on  the  final  »<■'  '■  his  ac- 
counts, was  allowed  a  credit  for  the  amount .-  i.  on  tha 
production  of  the  receipt  of  the  principal  adminiairator, — Hetd, 

•  60 
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that  the  decree  of  the  probate  court  would  not  be  reversed,  at  the 
instance  of  a  devisee  resident  here,  unless  injury  was  affirmatively 
shown.— Cocftran  v.  Martin. 525 

25.  Sale  of  decedent's  lands;  jurisdiction  of  probate  court  to  order,  for 
division  between  widow  and  only  heir. — The  probate  court  has  no 
jurisdiction  to  order  a  sale  of  real  estate  belonging  to  a  decedent, 
for  the  purpose  of  making  an  equitable  division  among  the  heirs 
or  devisees,  (Revised  Code,  §  2221,)  when  the  facts  stated  in  the 
petition  negative  the  existence  of  the  ground  on  which  the  sale 
18  asked  ;  as  where  it  alleges  that  the  widow  and  an  only  child  are 
the  heirs  ;  nor  can  the  widow's  consent  to  the  sale  of  her  dower- 
interest,  in  such  case,  give  the  court  jurisdiction  to  order  the  sale. 
Snedicor  et  al,  v.  Mobley 517 

26.  Sale  of  decedent's  lands;  sufficiency  of  petition  for. — A  petition  for 
sale  of  a  decedent's  lands  filed  by  his  administrator,  which  alleges 
that  a  sale  is  necessary  to  pay  the  debts  of  the  estate,  and  if  he 
should  be  mistaken  in  this,  that  it  is  more  to  the  interest  of  the 
estate  to  sell  land  than  slaves,  sufficienUj";  avers  two  statutory 
grounds  for  a  sale,  and  is  not  bad  because  the  two  grounds  are 

*  thus  disjunctively  stated. — Inman's  Admr  v.  Gibbs 305 

27 .  Same. — A  petition  filed  by  an  executor  asking  an  order  to  sell  his 
testator's  land,  stating  only  that  "he  believes  a  sale  is  necessary," 
and  that  he  "wishes  to  make  it  under  order  of  the  court,"  is  not 
sufficient  to  authorize  an  order  of  sale.  An  order  of  sale  founded 
on  such  a  petition  is  a  nullity,  and  a  sale  made  thereunder  confers 

no  title  on  the  purchaser. — Hall's  Heirs  v.  Hall 290 

CRIMINAL  LAW. 

Admissions  and  Declabations. 
See  Evidence,  SS,  35,  36,  37. 

Alibi. 

1.  AliU;  charge  as  to  what  erroneous.— A  charge  th&t  "thel&vf  regards 
evidence  to  prove  an  alibi  among  the  weakest  and  most  unsatisfac- 
tory of  all  kinds  of  evidence,''  is  illegal.  An  alibi  is  a  fact,  audits 
existence  in  a  criminal  case  is  established  by  like  weight  et  evi- 
dence that  may  be  required  as  to  any  other  fact.-  JVilliams  v.  The 
State 659 

Bixji  OF  Exceptions. 

2.  Bill  of  exceptions;  when  will  not  be  stricken  from  record. — A  bill  of 
exceptions  in  a  criminal  case,  taken  on  the  trial  in  the  city  court 
of  Montgomery,  had  on  the  20th  day  of  July,  1871,  which  is  signed 
by  the  presiding  judge  on  the  18th  day  of  December  following,  in 
vacation,  under  agreement  of  counsel  of  the  parties,  is  a  valid  bill 
of  exceptions  under  the  "act  relating  to  bills  of  exceptions,"  ap- 
proved February  14th,  1H70,  and  it  will  not  be  stricken  from  the 
record  in  this  court. — Stephens  v.  State 696 
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3.  Bill  of  exeepHona  ;  pari  of  record  in  criminal  case, — In  this  State, 

a  bill  of  exceptious  takeu  and  Migned  in  a  criminal  proseoutioii,  as 
required  by  law.  is  part  rf  the  record.  On  appeal  to  the  Bapreme 
couit  from  the  judgment  iu  sach  a  proiiecntiou,  no  assigament  of 
error  or  joinder  iu  error  is  required  ;  bat  the  court  exaoines  the 
whole  record,  as  the  law  demands.  It  the  errors  apparent  on  the 
record  are  injurious  to  the  accuHed,  the  cause  will  be  reversed. — 
WilliantM  v.  The  State  ....     ^ . .     .659 

A,  ConttruetioK  of  bill  of  exceptioiu. — When  all  the  evideno*  is  not 
set  out  in  the  bill  of  exceptions,  a  charge  of  the  court  which  i«  ex- 
cepted to,  will  be  presumed  to  have  been  warranted  bj  the  proof. 

•  So,  also,  where  a  charge  is  refused,  it  will  be  presumed,  il  neces- 
sary to  sustain  the  ruling  of  the  court  below,  that  the  charge  was 
abstract,  the  bill  of  exceptions  not  showiug  to  the  couti-ary.  Error 
must  afBrmatively  be  made  to  appear  iu  such  a  case.— JLjrMas  v. 
The  State 686 

CABBTntO  OOMCEAIJU)   WbAPONS. 

5.  Betiaed  Code,  tection  3555  of;  trord  "  traveli$ig'*  lued  in,  defined. — 
The  word  "  traveling ''  used  in  section  3555  of  the  Revised  Code 
means  to  pass  from  place  to  place,  whether  for  pleasure,  instruc- 
tion, bneiness,  or  health,  and  the  length  of  the  journey  does  not 
destroy  the  character  of  the  occupation.  (Satfou),  J.,  ditaentiny. ) 
Loeketi  V.  The  State 43 

6.  Same.— A.  person  who  is  s  passenger  and  passing  on  s'railway  train 
from  Selma  to  Marion  in  this  State,  a  distance  of  twenty-eight 
miles,  to  seek  employment,  is  "traveling"  in  the  sense  of  the  stat- 
ute, and  may  carry  a  pistol  concealed  about  his  person.     (Satfold, 

J.,  di$«enting  )—S.  C 42 

CUABACTED. 

7.  Deoeaaed,  evidence  of  bad  ckaracter  of,  •»  blood-lhiratji,  turbulent, 
4-c.;  for  what  purpote  admiteihle  —On  a  trial  on  au  indictment  for 
murder,  under  our  statutes,  the  jury  are  not  only  required  to  pass 
upon  the  guilt  or  innocence  of  the  accused,  but  also,  on  eon**ic- 
tion,  to  find  by  their  verdict  whether  it  be  murder  in  the  first  or 
second  degree,  and  determine  the  character,  the  extent,  and  sever- 
ity of  the  punishment  to  be  inflicted.  Evidence,  therefore,  of  the 
jjeneral  l>ad  character  of  the  deceased  as  a  turbulent,  blood-thirsty, 
revengeful,  dangerous  man,  is  competent,  relevant  and  proper  evi- 
dence, (although,  under  the  circumstances  of  the  particnlar  case, 
it  may  not  be  sufficient  to  reduce  the  offense  from  murder  to  man- 
slaughter, )  to  enable  the  jury  to  detirmine  the  degree  of  the  offense, 
and  the  character  and  measure  of  the  punishment.—  Fltlda  r.  State.  603 

8.  (iood  character,  at  man  of  peace ;  effect  <tf  pnn^  (^.—yf  here  the 
general  good  charact4>r  of  the  acensod  as  a  peaceable  man  is  proved, 
the  following  is  a  correct  charge,  to-wit :  "If  the  prisouer  has 
proved  a  good  character  as  a  man  of  peace,  the  law  says  that  sodh 
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good  character  may  be  sufficient  to  create  or  generate  a  reasonable  * 
doubt  of  his  guilt,  although  no  such  doubt  would  have  existed, 
but  for  such  good  character;"  and  if  asked  in  writing,  it  is  error 
to  refuse  U.S.  C 603 

9.  ParticulaT  acts  of  accused;  ivhen  can  not  generally  ie  inquired  into. 
The  general  rule  is,  that  the  prosecutor  can  not  enter  into  an  ex- 
amination of  particular  acts  of  the  accused,  even  when  the  latter 
has  called  witnesses  in  support  of  his  general  character. — Smith  v. 
The  State .* 540 

Chakge  to  Juey. 

10.  General  charge  of  court;  requisites  of . — The  charge  of  the  court 
should  always  be  not  only  a  correct  exposition  of  the  law  govern- 
ing the  issue,  but  it  should  also  be  applicable  to  the  whole  evi- 
dence, when  it  is  a  general  charge. — Martin  v.  The  State 564 

Jl.  Same;  when  erroneous. — When  a  general  charge  of  the  court, 
in  a  criminal  prosecution,  may  be  divided  into  two  propositions 
not  naturally  connected,  if  either  proposition,  when  so  separated, 
is  not  applicable  to  the  evidence,  such  charge  is  erroneous. — 8.  C.  564 

12.  Same;  lohat  ivill  not  cure  error  in. — A  qualification  appended  to 
the  second  proposition  of  such  a  charge  will  not  be  applied  to  the 
■first,  in  order  to  remove  the  objection  of  too  great  generality, 
when  it  is  only  true  without  the  limitations  suggested  by  the  evi- 
dence.— S.  C -  564 

13.  Charge  to  jury  in  criminal  case;  what  erroneous. — A  charge,  that 
if  the  jury  beli-eve  "from  the  evidence  that  the  defendant  killed 
the  deceased  by  shooting  him  with  a  pistol,  the  law  presumes  it 
was  done  with  malice,"  when  the  evidence  tended  to  show  that  the 
pistol  was  resorted  to  in  self-defense,  is  erroneous.  It  is  too  broad, 
and  ignores  all  the  evidence  of  self-defense. — S.  C 564 

14.  Evidence,  what  is  a  charge  on  effect  of;  when  erroneous. — A  charge 
of  the  court,  in  a  criminal  ease,  that  "if  the  jury  believe  the  evi- 
dence, they  are  bound  to  fi^id  the  defendant  guilty,"  is  a  charge 
upon  the  effect  of  the  evidence.  If  the  court  gives  such  a  charge 
without  being  required  to  do  so  by  one  of  the  parties,  it  is  such  an 
error  as  will  cause  a  reversal  of  the  judgment. — Foster  v.  The  State.  643 

15  Charge  to  jury  ;  tohat  erroweotts.  —  Where  the  presiding  judge  in 
the  court  below  enumerates  a  portion  of  the  witnesses  for  the  State, 
and  charges  the  jury  upon  this  testimony  of  the  witnesses  thus 
enumerated,  "if  you  believe  the  balance  of  this  testimony  for  the 
State,  (leaving  out  the  testimony  of  Susan  Williams,  who  had  been 
impeached,)  then  the  defendant  is  guilty  of  murder  in  the  first  de- 
gree." Such  a  charge  is  erroneous,  if  there  is  any  testimony  for 
the  accused  and  the  testimony  is  at  all  conflicting. — Williams  v.  Tlie 
State 659 

16.  Same. — A  charge  in  writing  requesting  the  court  to  instruct  the 
jury,  that  unless  they  believe  from  the  evidence  to  a  moral  cer- 
tainty that  the  defendant  is  guilty,  they  can  not  convict  him,  is  an 
improper  charge  and  should  be  refused. — McAlpine  v.  The  State. .     78 


INDEX.  765 

CRIJIINAL  LAW— OoMTCTUED. 

• 

17.  Same. — The  chftrge  of  the  court  •^inMiid  be  contjni-u  to  mt' tvi- 
denco,  and  if  the  court  in  a  criminnl  case  Btat«'«to  Hie  jnry  a  purely 
hypothetical  case  and  nHkn  the  jury  whttt  is  th«  premimption  in  gnrh 
a  oaHO,  ttie  charge  will  b»  held  erroneous  as  tending  to  uiiKlead  the 
jury.— S.  C.  78 

18.  Chargea  asked  in  writing;  mutt  be  •jireti  or  refuted  a»  <uk«i. — The 
Accused  in  a  criminal  caxe  is  entitled  to  havo  tbe  charges  moved 
for  hy  him  in  writinpr  given  in  the  veryttmisof  the  written  charges, 
if  Rucb  charges  are  not  abstract  and  are  proper  enunciations  of  tbe 
law  applicable  to  tbe  case.  It  is  error  to  refuse  such  charge^, 
though  charges  similar  in  principle  have  already  been  given.  The 
rule,  of  error  without  injury,  does  not  apply  in  such  a  case.  The 
right  is  absolute,  and  must  be  enforced.—  WiUiamt  r.  The  State. . .  659' 

19.  Charge  of  court ;  when  will  bepreeumed  to  be  warranted  b>/  the  proof 
If  all  the  evidence  is  not  set  out  in  the  bill  of  exceptions,  a  charge 
of  the  court  which  is  excepted  to,  will  be  j»re«nmed  to  have  been 
warranted  by  the  proof.  .  So,  also,  where  a  charge  is  refused,  it  will 
be  presumed,  if  necessary  to  sustain  the  ruling  of  the  court  below, 
that  the  charge  was  abstract,  the  bill  of  exceptions  not  showing  to 
the  contrary.  Error  must  affirmatively  be  made  to  appear  in  such 
AcsLHe.— Lyman  V.  The  State 6ti6- 

20.  Charge  <if  court;  what  invades  province  of  jury. — A  charge  which 
assumes  a  fact  to  be  proved,  without  referring  to  the  jury  the  cred- 
ibility of  the  evidence  offered  to  prove  it,  and  whether  if  credible 
it  proves  the  fact,  invades  the  province  of  the  jury,  and  is  there' 
fore  erroneous.— 7A<mip»on  r .  The  State. 37 

21.  Murder  in  second  degree  ;  what  charge  as  to  erroneous^ —On  a  trial 
for  murder,  a  charge  of  the  court  which  instructs  the  jury  that  if 
the  blow  which  occasioned  tbe  death  was  given  "  in  malice,"  and 
willfullj',  the  accused  may  be  found  guilty  of  murder  in  the  second 
degree  under  our  statute,  is  erroneous.  There  must  be  "  malice 
aforethought"  to  constitute  murder  in  the  first  or  second  degree 
tinder  our  statute,— iStep*«a»  r.  The  Slate 606 

S2.  Court,  remarks  of  in  presence  qf  jury  ;  what  erroneoua. — When 
asked  by  the  accused  to  give  a  charge  upon  the  form  ol  the  verdict, 
if  there  is  any  doubt  as  to  tbe  guilt  or  grade  of  guilt,  the  court 
should  not  say,  in  the  hearing  of  the  jnry,  "I  can't  conceive  how 
the  jurj'  could  find  £iuch  a  verdict  unun  such  a  state  of  facta  ;  bat 
if  yon  request  it,  I'll  instruct  them."  Such  remarks  may  be  fittal 
to  fairness.  — S.  O •. . .  690 

23.  Flight  of  accused  ;  charge  as  to,  what  erroneous.  —It  in  not  error  to 
refuse  a  charge  as  follows,  to-wit  :  *'  If  the  facts  prov«d  retwler  it 
dohl)tful  whether  the  fiight  of  tbe  accused  was  from  a  eonscinns- 
ncNs  of  guilt,  then  the  jury  ought  not  to  regard4t  asan  evidence 

of  guilt.' —A'8/*oe  r.  7*6  ^frtfr     ..5?3 

24.  Good  character,  as  man  of  peace  ;  effect  ofproqfof, — Where  the 
general  i^ood  character  of  the  accused  as  a  peaceable  man  is  proved, 
the  following  is  a  correct  charge,  to-wit:  "If  tbe  prisoner  has 
provt-d  a  good  character  as  a  man  of  peace,  tbe  lav  says  that  soch 
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good  character  may  be  sufficient  to  create  or  generate  a  reasonable 
doubt  of  his  guilt,  although  no  such  doubt  would  have  existed, 
but  for  such  good  character,"  and  if  asked  in  writing,  it  is  error  to 
refuse  it.— Fields  r.  State 603 

Confessions. 

^5.  Confessions  of  accused ;  when  should  not  be  excluded — When  no 
promises  are  made  or  threats  used  to  obtain  confessions,  they  should 
not  be  excluded  because  the  circumstances  surrounding  the  de- 
fendant were  threatening.  Such  circumstances  are  proper  to  be 
considered  by  the  jury  in  determining  the  credibility  of  the  con- 
fessions, and  what  force  and  effect  should  be  given  to  them. — Bice 
V   The  State .38 

26.  Same ;  charge  as  to,  what  erroneous. — A  charge  asked  in  the  fol- 
lowing words  may  be  refused,  to-wit :  "If  the  confessions  of  the 
defendant  are  not  corroborated,  a  strong  presumption  arises  that 
they  are  not  true."  There  is  no  general  presumption  that  confes- 
sions are  to  be  regarded  as  untrue  unless  they  are  corroborated. 

S.  C 39 

Costs. — See  that  Title. 
Discontinuance. 

27.  Criminal  prosecution  ;  ho'w  may  he  discontinued. — A  criminal  pros- 
ecution, as  well  as  a  civil  suit,  may  be  discontinued  by  the  act  of 
the  State,  or  of  the  court,  or  of  the  attorney  who  prosecutes  in 
behalf  of  the  State.— £x  parte  Hall 675 

28.  Discontinuance;  definition  of. — A  discontinuance  is  defined  to 
be,  a  gap  or  chasm  in  the  proceeding,  occurring  while  the  suit  is 
pending.— <S.  C 675 

29.  Same;  what  amounts  to  waive)-  of. — If,  notwithstanding  the  dis- 
continuance, the  defendant  continues  to  appear,  and  suffers  the 
suit  to  progress  without  objection  on  his  part,  the  discontinuance 

is  waived,  and  he  loses  the  benefit  of  it. — S.  G 675 

30.  The  petitioner  was  indicted  for  murder  in  the  circuit  fiourt  of 
Cherokee  county,  in  1865.  In  1867,  on  his  application,  the  venue 
was  changed  to  the  county  of  Baine,  Afterwards,  in  December, 
lfc'67,  the  county  of  Baine  was  abolished  by  an  ordinance  of  the 
constitutional  convention.  In  1868  said  ordinance  was  repealed 
by  an  act  of  the  general  assembly,  by  which  it  was  provided 
"that said  county  shall  be  known  as  the  county  of  Etowah."  The 
cause  was  then  entered  upon  the  State  docket  of  Etowah,  and  the 
petitioner  continued  to  appear,  without  objection,  and  the  cause 
was  continued  from  term  to  term  until  the  fall  term  of  the  circuit 
court  of  Etowah  cout-ty,  1871,  at  which  term  petitioner  moved 
the  court  to  strike  said  cause  from  the  docket,  on  the  ground  that 
the' same  had  been  discontinued.  His  motion  was  overruled,  and 
he  excepted,  and  now  makes  an  application  to  this  court  for  a  man- 
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dantu$  to  compel  the  circnit  court  to  utrike  Raid  cnnse  from  the 
docket.  Held,  Igt,  that  the  said  ordinunce,  abolirthiug  the  couuty 
of  Baine,  wns  a  diKcontinnance  of  Bald  proMecntion  ;  2d,  that  the 
Haid  act  of  the  general  nHsembly,  repealing  said  ordinance,  did  not 
create  a  new  county,  but  re-established  the  county  ai  Buine,  with 
another  name  ;  '.id,  that  the  continued  appearance  of  baid  peti- 
tioner, without  objection,  aud  the  continuance  of  said  cause  from 
term  to  tetm,  until  the  fall  term  of  the  circnit  court  of  Etowiih 
county,  1871,  was,  on  his  part,  a  waiver  of  said  discontinuance. 
(Peteks,  J.,  diaaenting,  held  that  the  iibolition  of  the  county  of 
Baine  did  not  work  a  discontinuance  of  the  prosecution.) — S.  C. .  676 

31.  IHacontinuance ;  what  preventa. — A  general  order,  made  before  the 
final  adjournment  of  the  court,  continuing  all  causes  not  other- 
wise  disposed  of,  is  sufficient  to  prevent  a  discontiuuance,  althou  gb 
section  Iti'J,  page  A'^Z,  in  Clay's  Digest,  is  omitted  in  the  Kevised 
Co^f>.—Mc Alpine  v.  The  State. 78 

EVIDKSCE. 

32.  Criminal  act,  alight  evidence  of  motive  for  doing  ;  ahould  not  be  ex- 
cluded. — In  a  criminal  case,  slight  evidence  to  show  a  motive  for 
doing  the  act  is  not  to  be  excluded,  but  should  be  left  to  the  con- 
sideration of  the  jury.  For  example,  in  a  case  of  murder,  it  may 
be  shown  that  a  relative  and  friend  of  the  accused  had,  on  two  suc- 
cessive days,  diffieulties  witti  deceased,  which  originated  about  the 
aoonsed  ;  that  in  the  first  of  said  difficulties  accused  was  present, 
and  tided  with  his  relative  and  friend,  and  in  the  second  his  rela- 
tive and  friend  was  killed  by  deceased.-  Kelaoe  v.  The  State 573 

33.  Conrcr.iationa  and  oral  dedarationa  ;  evidence  aa  to  ;  for  what  reor 
aon  ahould  not  be  excluded. — Conversations  and  oral  deoiarations  are 
to  be  received  at  all  times  with  great  caution,  but  when  the  witness 
bears  all  the  conversation,  although  he  may  not  remember  all  of  it, 
his  evidence  for  that  reason  is  not  to  be  altogether  excluded,  but 
it  should  be  permitted  to  go  to  the  jury  to  det«rmiue  its  credibility 
and  iffert  — >'.  C. 673 

34  Wilneaa ;  judgment  alone  renders  incomi)etent  — It  is  the  judgment, 
and  that  only,  that  reoderd  u  party  infamous,  and  incompetent  to 
testify  as  a  witness. — S.  C  ' 573 

3o.  Jdininaiona  of  defendant  againat  co-defrndant ;  when  are  competent 
crk/fm*.— Where  two  parties  are  tried  together,  on  a  joint  indict- 
ment, the  admii^sions  of  one  of  the  parties,  not  made  in  the  pres- 
ence of  the  other,  are  only  admissible  as  evidence  against  the  party 
making  them.  If  they  are  of  such  a  character  that  what  tends  to 
prove  the  guilt  of  the  party,  by  whom  they  were  made,  can  not  be 
stated  without  implicating  the  other,  they  may,  notwithstanding, 
be  received,  but  the  court  must^  at  the  timo-they  are  received,  in- 
struct the  jury  that  they  are  evidence  only  against  the  party  by 
whom  they  were  made. — .S,  C 673 

36.  Beclarationa  of  defendant ;  vfke*  can  not  be  proved  in  kia  own  &«- 
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/m?/.  -A  defendant  should  not  be  permitted  to  prove  his  acts  or 
declarations,  in  his  own  behalf,  unless  they  constitute  a  part  of  acts 
or  declarations  proved  by  the  State,  or  properly  lorm  a  part  of  the 
res  ge-itw  of  the  main  fact  under  consideration,  and  were  contem- 
poraneous with  it. — Birdaong  v.  The  Slate 68 

37.  Dying  declarations,  when  admissible ;  tchat  evidence  of,  sufficient  to 
authorize  admission  of. — As  a  general  rule,  dying  declarations  are 
only  admissible  in  evidence,  where  the  death  ot  the  deceased  is  the 
suVjject  of  the  charge,  and  the  circumstances  of  the  death  are  the 
subject  of  the  dying  declarations.  When  this  is  the  case,  dying 
declarations  are  admissible  if  the  deceased  knows  or  thinks  he  is 
in  a  dying  state.  Positive  evidence  of  this  knowledge  is  not  re- 
quired, but  it  may  be  inferred  from  the  conduct  and  condition  of 
the  decease  '.  The  dying  declarations  admitted  by  the  court,  under 
the  evidence  in  this  case,  were  properly  admitted. — Johnson  v. 
State 9 

38.  Murder,  trial  of ;  what  irrelevant  evidence  on.  —  Oa  a  trial  lor  mur- 
der, it  is  improper  for  the  State  to  prove  that  defendant,  on  the 
day  the  killing  took  p'ace,  proposed  to  deceased  that  they  should 
go  and  rob  a  negro  man  who  was  supposed  to  have  money.  Such 
evidence  is  not  a  part  of  the  res  gestae,  and  might  create  an  im- 
proper prejudice  against  the  defendant.— ^trdson^  v.  The  State. ...     68 

39.  Witness  ;  what  proper  question  to  ask  of. — On  the  cross-examina- 
tion of  a  witness  for  the  State,  defendant  may  ask  a  question  that 
maj'  enable  him  to  show  that  an  apparent  inconsistency  between 
confessions  proved  and  the  evidence  of  said  witness  could  be  re- 
conciled, and  both  be  true. — S.  C 68 

40.  Larceny  ;  tvhat  competent  evidence  on  trial  of —  On  the  trial  of  an 
indictment  lor  the  larceny  of  a  horse,  which  grazed  in  the  day  and 
regularly  returned  to  his  stall  at  night,  proof  that  the  horse  failed 
to  return  to  his  stall  as  usual,  though  slight  evidence,  is  admissi- 
ble, in  connection  with  proof  tracing  the  horse  into  defendant's 
possession,  to  show  a  taking  by  him.  But  the  testimony  ol  a  wit- 
ness to  such  facts,  whose  knowledge  of  them  is  derived  solely  from 
what  his  wife  and  family  reported  to  him,  is  mere  hearsay. — John- 
son V.  The  State 62 

41.  Threats,  evidence  of ;  for  what  purpose  ijtadmissible. — The  proof 
showing  the  commission  of  a  felonious  homicide,  perpetrated  by 
the  accused  by  lying  in  wait,  he  ofl'ered  evidence  that  deceased  had 
often  threatened  his  life,  and  the  day  before  the  killing  had  lain  in 
wait  in  the  road  to  shoot  him,  and  that  this  was  known  to  accused 
before  the  killing  ;  but  also  stated,  in  reply  to  a  question  by  the 
court,  that  he  did  not  expect  to  snow  any  act  done  by  deceased  at 
the  time  ot  the  killing  indicating  an  intention  to  kill  accused  or 

,  do  him  great  bodily  harm,  but  that  he  did  expect  to  show  such  act 
on  the  part  of  deceased  as  late  as  the  evening  before,  and  theie- 
upon  the  court  rejected  the  evidence,: — Held,  that  the  evidence  was 
incompetent  either  to  justif3'  or  excuse  the  homicide,  and  as  that 
was  the  only  purpose  for  which  it  was  offered,  the  evidence  was 
righttuUy  excluded.— Hughey  v.  The  State 97 
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42.  VarioHoe. — A  charge  of  larceoy  of  the  property  of  M.  0.  is  not 
the  same  as  a  like  charge  of  the  property  of  W.  G.  M.  G.  or  bis 
son  M.  G.,  and  a  record  of  the  latter  case  is  not  competent  proof 

of  the  former.— i^rotm  r.  The  State 47 

43.  Motion  to  exclude  evidence,  r^ueal  to  decide  at  time whenmade ; 
iehen  will  be  cause  for  returtal  of  judgment.— Whvn  the  State  offers 
evidence  of  the  dying  aeclarations  of  the  deceased,  and  the  de- 
fendant objects  to  their  admissibility  and  moves  to  exclude  them, 
if  the  court  refases  to  decide  on  the  motion  nntil  all  the  evidence 
in  the  case  is  closed,  and  compels  the  defendant  to  proceed  with 
his  defense,  and  then,  after  the  evidence  in  the  case  is  closed,  de- 
cides the  defendant's  motion  and  excludes  a  part  only  of  the  dying 
declarations  objected  to  and  the  defendant  is  convicted,  the  judg- 
ment will  be  reversed.  — Johnson  v.  State 9 

44.  IVife,  not  competent  witness  for  husband  in  a  criminal  case. — In  a 
criminal  case  the  wife  is  sometimes  a  competent  witness  against 
the  hut«band,  but  never  for  him.— 5.  C '. 10 

45.  Deceased,  evidence  of  bad  character  of,  as  blood-thirsty,  turbulent, 
<f-c.;  for  what  purpose  admissible — On  a  trial  on  an  indictment  for 
murder,  under  our  statutes,  the  jury  are  not  only  required  to  pass 
upon  the  guilt  or  innocence  of  the  accused,  but  also,  on  convic- 
tion, to  find  by  their  verdict  whether  it  be  murder  in  the  first  or 
second  degree,  and  determine  the  character,  the  extent,  and  sever- 
ity of  the  punishment  to  be  inflicted.  Evidence,  therefore,  of  the 
general  bad  character  of  the  deceased  as  a  turbulent,  blood-thirsty, 
revengeful,  dangerous  man,  is  competent,  relevant  and  proper  evi- 
dence, (although,  under  the  circumstances  of  the  particular  case, 
it  may  not  be  sufficient  to  reduce  the  ofifense  from  murder  to  man- 
slaughter, )  to  enable  the  jury  to  determine  the  degree  of  the  offense, 
and  the  character  and  measure  of  the  punishment.— ile/d«  r.  State.  603 

4G.  Court  and  jury ;  pro(^n««  o/ a«  to  erufence.-:-The  court  judges  what 
evidence  has  been  delivered  to  the  jury,  but  the  jury  are  the  judges 
of  its  weight,  and  its  weight  upon  their  own  minds — Williame  «. 
TheStaU ^. 660 

47.  Jury ;  duty  of,  as  to  weighing  and  refeetimg  teetKkony  of  witneet. 
The  jury  can  not  capriciously  reject  the  testimony  of  a  witness  that 
has  been  delivered  to  them  on  the  trial ;  but  they  may  reject  the 
evidence  of  a  witness  who  has  been  successfully  impeached.  But 
even  in  this  they  must  be  governed  by  reason.     Beason  is  the  sool 

of  the  law.— Coke  Litt  232  ;  28  Ala.  71.— fl.  C 660 

48.  ffholeeale  dealer  of  spirituous  liquor,  in  the  meaning  of  the  revenma 
lawf  what  acts  do  not  constitute. — A  person,  charged  by  indictment 
under  the  revenue  law  of  this  State  as  a  wholesale  dealer  in  spiritu- 
ous liquors,  should  not  be  convicted,  although  he  has  no  license,  if 
the  proofs  only  show  that  h«  is  a  country*  merchant,  keeping  a  va- 
riety store,  a  miller  and  a  farmer  ;  that  the  sale  of  spirits  is  a  minor 
part  of  his  business  ;  that  he  only  sells  whisky  by  the  quart  or  gal- 
lon, which  is  not  drank  oc  or  about  his  premises,  and  that  the  sale 

is  to  his  customers  for  domestic  purposes. — Eepy  v.  The  SMt...  633 
51 
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Fine. 

49.  Revised  Code,  section  3760  of;  not  unconstitutional  as  to  fine. — Sec- 
tion 3760  of  the  Kevised  Code  is  not  unconstitutional,  either  as  to 
fine  and  costs,  and  unless  both  are  paid,  a  defendant  may  be  law- 
fully imprisoned  in  the  county  jail,  or,  in  the  discretion  of  the 
court,  sentenced  to  hard  labor  for  the  county  if  he  refuses  to  con- 
fess judgment,  with  good  and  sufficient  securities  for  both  fine  and 
costs,  or  for  the  costs  only,  if  the  fine  be  paid. — Morgan  v.  The 
State 34 

50.  Constitution  of  AlaTtama,  section  22  of  Art.  lof;  xchat  not  a  debt 
within  meaning  of. — The  costs  in  a  criminal  case  do  not  constitute 
a  debt  within  the  meaning  of  section  22  of  Art.  I  of  the  constitu- 
tion of  Alabama. — S.  C 34 

F0BM£B  JeOPABDT. 

51.  Former  jeopardy,  plea  of;  what  must  state. — A  plea  of  former 
jeopardy,  where  there  has  been  neither  a  conviction  nor  an  ac- 
quittal, must  state  that  the  defendant  had  been  put  upon  his  trial 
on  a  good  indictment,  and  also  that  the  jury  had  been  duly  im- 
panneled  and  sworn,  and  charged  with  his  trial,  and  without  his 
consent,  and  without  any  pressing  necessity,  discharged  without 
rendering  a  verdict. — Lyman  v.  The  State 686 

Grand  Jtjbt,  Objection  to. 

52.  Grand  jury,  objection  to;  when  comes  too  late. — An  objection  to  the 
grand  jury,  which  found  the  indictment,  comes  too  late  after  the 
defendant  has  pleaded  to  the  merits. — Horton  v.  The  State 58 


See  Evidence,  12. 


Husband  and  Wife, 


Indictment. 


53.  Indictm^ent;  xm^  sufficient. — An  indictment  for  perjury,  in  the 
form  prescribed  in  the  Revised  Code,  is  sufficient.  — Kevised  Code, 

p.  812,  No.  U.~Brown  v.  The  State. ". 47 

54.  BoHbery  ;  description  of  property,  what  insufficient. — In  an  indict- 
ment for  robbery,  a  description  of  the  property  taken  as  "ten  dol- 
lars in  money  of  the  United  States  currency,"  is  too  indefinite. — 
Crocker  v.  The  State 53 

55.  List  of  jurors  and  copy  of  indictment;  when  failure  to  serve  on  de- 
fendant is  a  revej-siile  error. — Where  the  defendant  is  in  actual  cus- 
tody, charged  with  a  capital  offense,  the  record  must  show  that  de- 
fendant was  served  with  a  copy  ot  the  indictment  and  list  of  jurors 
at  least  one  entire  day  before  the  day  set  for  his  trial. — Bugg  v.  The 

State. 50 

See,  also,  Crocker  v  The  State. 53 

56.  Indictment  and  list  of  jurors ;  what  sufficiently  shows  services  of 
copy  upon  defendant,  in  actual  confinement. — In  a  criminal  prosecu- 
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tion  upon  a  charge  of  murder,  when  the  accnaed  ia  in  actual  con- 
finement, the  record  of  which  recitea  that  the  defendant  waa  aervei 
with  a  copy  of  the  indictment  and  a  list  of  the  jurors  stAnmoned 
for  his  trial,  sufficiently  shows  that  a  copy  of  the  indictment  and  a 
list  of  the  jurors  summoned  for  his  trial,  including  the  regular  jury, 
had  been  delivered  to  him,  according  to  law.  (Pxruta,  J.,  dissent- 
ing on  this  point,  held,  that  in  such  a  case  the  word  *'  served"  is 
not  equivalent  to  the  word  "  deliTered,**  or  the  word  "  have.**)— 
SUpkeiuv.  The  State 696 

JuBT— Juaou. 

Ab$eiU  Juror. 

57.  Abtent  juror;  when  court  not  bound  to  tend  for. — ^The  conrt  is  not 
bound  to  send  for  a  juror,  summoned  in  a  capital  case,  who  fails  to 
answer  to  his  name  when  called,  althongh  it  be  shown  that  the 
juror  resides  in  the  city  where  the  court  is  held,  and  was  in  the  city 

at  the  time  his  name  was  drawn. — Johnson  v.  The  State. 10 

58.  Same;  when'oourt  thould  tend  /or.—U,  however,  a  juror,  in  such 
a  case,  is  in  jail  under  the  order  or  sentence  of  the  court,  a  refusal 
to  send  for  him,  on  the  request  of  the  defendant,  is  a  reversible 
error.— 5.  C , 10 

Challenge. 

59.  Challenge  for  cause;  what  good  ground  for. — It  is  a  good  ground 
for  challenge  for  cause  to  a  juror  put  upon  the  defendant,  thai  he 
was  one  of  the  grand  jury  by  whom  the  indictment  was  found,  and 
if  the  challenge  is  disallowed  and  the  defendant  excepts,  and 
then  challenges  him,  peremptorily,  the  defendant  is  entitled  to  the 
benefit  of  his  exception,  although  his  peremptory  challenges  be  not 
exhausted  before  the  jury  is  completed. — Birdmmg  e.  The  State. ...    68 

Inetructiont  to,  in  abaence  of  Coumeel. 

60.  Counsel,  in$tructione,4'C.,  given  in  abae$»ce  of ;  wkemerrtr. — Where, 
dating  the  trial  of  a  criminal  caoae,  the  conrt,  at  a  reoess,  save  ad- 
ditional instructions  to  the  jury,  received  their  verdict,  and  dis- 
charged them,  in  the  absence  of  the  prisoner's  ooonsel, — Held,  «t- 
ror,  when  it  appeared  from  the  record  that  no  attempt  to  give 
them  notice  was  made,  bat  that  it  woald  be  sufficient  notice  to  call 
thea  at  the  conrthoase  door  or  other  place,  as  witaesses  and  other 
persons  are  osoallj  called. — JUeNeillv.  The  State 498 

Mieeamductof. 

6L  Arrest  of  judgment;  what  not  frouadfer.—Tbe  miscondnct  of 
the  jary  in  dispersing  and  mingling  with  other  persons  after  the 
oanse  has  been  submitted  to  them,  is  ground  of  new  trial,  but  not 
of  arrest  of  judgment— Cr«ci«r  v.  The  State. t3 
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Jury — Juroes. 

Oath  administered  to. 

62.  Capital  eases;  what  must  affirmatively  appear  in. — In  capital  cases 
and  other  felonies  there  are  some  matters  which  must  affirmatively 
appear  in  the  record,  otherwise  the  judgment  will  be  reversed ; 
among  these  is  the  oath  to  the  jury.— Joe  Johnson  v.  State 9 

63.  Oath  of  jury;  what  omission  will  invalidate  verdict. — If  it  appear 
from  the  record  that  an  essential  part  of  the  oath,  required  by  sec- 
tion 4092  to  be  administered  to  the  jury,  was  omitted,  the  judgment 
will  be  reversed. — S.  C 9 

64.  Oath  administered  to  jury  ;  7vhat  recital  of,  and  sufficient  to  uphold 
verdict. — The  judgment  entry  in  this  case  recites:  "Thereupon 
came  a  jury  of  good  and  lawful  men,  to-wit,  A.  L.  Mathews  and 
eleven  others  good  and  lawful  men,  who  being  duly  elected,  tried, 
and  sworn  to  well  and  truly  try  the  issue  joined  and  true  deliver- 
ance make  between  the  State  of  Alabama  and  the  defendant,  upon 
their  oaths  do  say,  &c., — Held,  upon  the  authority  of  Joe  Johnston 
V.  The  State,  to  be  insufficient  to  uphold  the  verdict. — Bugg  v.  The 
State 49 

65.  Judgment  and  conviction  ;  what  recital  as  to  oath  of  jury  tvill  cause 
reversal. — When  the  record  shows  that  the  jury  who  tried  the  case 
was  not  duly  sworn  as  required  by  law,  and  that  the  verdict  of  the 
jury  was  not  delivered  on  "their  oath,"  this  is  error  for  which  the 
cause  will  be  reversed. — Horton  v.  The  State 58 

66.  Oath  of  jury  ;  tvhat  recital  shows  that  jury  was  not  properly  sworn. 
The  recital  in  the  record,  as  to  the  oath  of  the  jury,  that  "there-         * 
upon  came  a  jury,  to-wit  :  E.  B.  R.,  and  eleven  others,  good  and 
lawful  men,  who  being  elected,  tried  and  sworn  well  and  truly  to 

try  the  issue  joined  between  the  State  of  Alabama  and  the  defend- 
ant, on  their  oaths  do  say,"  &c.,  shows  that  the  proper  oath  was 
not  administered  to  the  jury, — Johnson  v.  The  State 62 

67.  Oath  to  jury  ;  recitals  as  to,  what  insufficient. — In  a  criminal  case, 
the  omission  of  an  essential  portion  of  the  oath  required  to  be 
administered  to  the  jury,  apparent  from  the  record,  is  a  reversible 
error.  The  record  shows  such  omission  in  this  case. — Smith  v.  The 
State 540 

68.  Same;  what  recitals  in  record  sufficient. — Where  the  record  recites 
that  the  jury  weie  "  duly  sworn  according  to  law,"  this  sufficiently 
shows  that  the  oath  required  by  law  was  administered.  — Lockeit  v. 
The  State 42 

69.  Oath  of  jury  ;  what  recital  as  to,  sufficient. — On  appeal  from  a 
sentence  in  a  criminal  case,  where  the  judgment  entry  recited 
that  tha  jury  was  "sworn  to  well  and  truly  try  the  issue  joined," — 
Held,  apparent  that  the  oath  administered  to  the  jury  was  not  at- 
tempted to  be  set  out,  and  this  court  will  presume  the  proper  oath 
was  administered. — McNeil  v.  The  State 498 

70.  Oath  of  jury  ;  when  attempted  to  be  set  forth,  what  must  show. -^The 
record  should  show  in  a  criminal  case  that  the  jury  were  sworn  as 
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required  b^law.  If  the  oath  is  set  forth,  it  mast  be  that  required 
by  the  Code.  It  is  not  enough  to  swear  the  jury  to  "  try  the  issue 
between  the  State  and  the  defendant"  but  it  should  also  appear 
that  they  were  sworn  "  true  verdict  to  render  according  to  the  evi- 
dence," in  the  language  of  the  statute. — Revised  Code,  $  4092;  ^ 
43  Ala  2i.—Stephetu  v.  The  State TOft 

Province  of. 

71.  Deoeatedf  evidence  of  bad  character  of,  a»  blood-ihiraty,  turbulent, 
4'c ;  for  tchat  purpose  admieeible. — On  a  trial  on  an  indictment  for 
murder,  under  our  statutes,  the  jury  are  not  only  required  to  pass 
upon  the  guilt  or  innocence  of  the  accused,  but  also,  on  convic- 
tion, to  find  by  their  verdict  whether  it  be  murder  in  the  first  or 
second  degree,  and  determine  the  character,  the  extent,  and  sever- 
ity of  the  punishment  to  be  inflicted.  Evidence,  therefore,  of  the 
general  bad  character  of  the  deceased.as  a  turbulent,  blood-thirsty, 
revengeful,  dangerous  man,  is  competent,  relevant  and  proper  evi- 
dence, (although,  under  the  'circumstances  of  the  particular  case, 
it  may  not  be  sufficient  to  reduce  the  offense  from  murder  to  man- 
slaughter,) to  enable  the  jury  to  determine  the  degree  of  the  offense, 
and  the  character  and  measure  of  the  punishment — Fields  v.  State.  603- 

72.  Court  and  jury  ;  province  of  as  to  evidence.  —The  court  judges  what 
evidence  has  been  delivered  to  the  jury,  but  the  jury  are  the  judges 
of  its  weight,  and  its  wtsight  upon  their  own  minds. —  Williatnt  v. 
The  State « 6C0 

73.  'fury;  duty  of,a»  to  weighing  and  rejecting  teMimony  of  witness. 
The  jury  can  not  capriciously  reject  the  testimony  of  a  witness  that 
has  been  delivered  to  them  on  the  trial ;  but  they  may  reject  the 
evidence  of  a  witness  who  has  been  successfully  impeached.  But 
even  iu  this  they  must  be  governed  by  reafion.     Reason  is  the  soul 

of  the  law.-  Coke  Litt  2.32  ;  28  Ala.  71.— &  C 660 

74.  CKanie  to  jury  ;  tohat  erroneous.  — Wh&r^  ihe  presiding  judge  in 
the  court  below  enumerates  a  portion  of  the  witnesses  for  the  State, 
and  charges  the  jury  upon  this  testimony  of  the  witnesses  thus 
enumerated,  *'  if  you  believe  the  balance  of  this  testimony  for  the 
State,  (leaving  out  the  testimony  of  Susan  Williams,  who  had  been 
impeached,)  then  the  defendant  is  guilty  of  murder  in  the  first  de- 
gree." Such  a  charge  is  erroneous,  if  there  is  any  testimony  for 
the  aocased  and  the  testimony  is  at  all  conflicting.  —  Williams  v.  The 
State. 6J» 

LA&A.CKXT. 

75.  Larceny  ;  what  competent  evidence  on  trial  o/.—On  the  trial  of  an 
indictment  for  the  larceny  of  a  horse,  which  grazed  in  the  day  and 
regularly  returned  to  his  stall  at  night  proof  that  the  horse  failed 
to  return  to  his  stall  as  usual,  though  slight  evidence,  is  admissi- 
ble, in  connection  with  proof  tracing  the  horse  into  defendant's 
poMeoaion,  to  show  a  taking  by  him.    But  the  testimony  of  a  wit- 
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ness  to  such  facts,  whose  knowledge  of  them  is  derived  silely  from 
what  his  wife  and  family  reported  to  him,  is  mere  hearsay. — John- 
son V.  The  State - . .     62 

Mobile,  Obdinance  292  or. 
• 

76.  Mohile,  ordinance  292  of;  to  what  has  no  reference. — ^^Ordinance 
No.  292  of  the  city  of  Mobile,  against  disorderly  conduct,  has  no 
reference  to  simple  trespass  upon  a  vacant  lot,  though  committed" 
in  an  attempt  to  assert  an  adverse  right  to  the  property. — Mayor, 

^c. ,  V.  Barton 84 

MUBDEE. 

77.  Threats,  evidence  of ;  for  what  purpose  inadmissible. — The  proof 
showing  the  commission  of  a  felonious  homicide,  perpetrated  by 
the  accused  by  lying  in  wait,  he  offered  evidence  that  deceased  had 
often  threatened  his  life,  and  the  day  before  the  killing  had  lain  in 
wait  in  the  road  to  shoot  him,  and  that  this  was  known  to  accused 
before  the  killing  ;  but  also  stated,  in 'reply  to  a  question  by  the 
court,  that  he  did  not  expect  to  show  any  act  done  by  deceased  at 
the  time  of  the  killing  indicating  an  intention  to  kill  accused  or 
do  him  great  bodily  harm,  but  that  he  did  expect  to  show  such  act 
on  the  part  of  deceased  as  late  as  the  evening  before,  and  there- 
upon the  court  rejected  the  evidence, — Held,  that  the  evidence  was 
incompetent  either  to  justify  or  excuse  the  homicide,  and  as  that 
was  the  only  purpose  for  which  it  was  offered,  the  evidence  was 
rightfully  excluded. — Hughey  v.  The  State 97 

78.  Same;  what  necessary  to  excuse  or  justify  homicide. — No  mere 
threats  to  take  life,  or  even  past  attempts  to  execute  such  threats, 
will  justify  or  excuse  a  felonious  homicide.  There  must  be  actual 
impending  danger  to  the  slayer  at  the  time  of  the  fatal  blow,  or 
such  a  state  of  facts  as  are  justly  calculated  to  impress  upon  his 
mind  a  reasonable  belief  of  the  necessity  to  take  life. — S.  C . .     97 

79.  Murder,  trial  of;  what  irrelevant  evidence  on. — On  a  trial  tor  mur- 
der, it  is  improper  for  the  State  to  prove  that  defendant,  on  the 
day  the  killing  took  place,  proposed  to  deceased  that  they  should 
go  and  rob  a  negro  man  who  was  supposed  to  have  money.  Such 
evidence  is  not  a  part  of  the  res  gestce,  and  might  create  an  im- 
proper prejudice  against  the  defendant. — Birdsong  v.  The  State 68 

•80.  Charge  to  jury  in  criminal  case;  what  erroneous. — A  charge,  that 
if  the  jury  believe  "from  the  evidence  that  the  defendant  killed 
the  deceased  by  shooting  him  with  a  pistol,  the  law  presumes  it 
was  done  with  malice,"  when  the  evidence  tended  to  show  that  the 
pistol  was  resorted  to  in  self-defense,  is  erroneous.  It  is  too  broad, 
and  ignores  all  the  evidence  of  self-defense. — Martin  v.  The  State.  564 
See,  also,  Pbovince  of  Juey,  71. 

Pbactice. 

&1.  City  ordinance;  appeal  from  conviction  for  violating,  fine  subject  to 
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revision. — Where  a  city  ordinance  prescribes  a  fine  for  its  violation  of 
not  exceeding  a  opccified  amount,  and  the  trial  of  an  appeal  in  the 
oircnit  conrt  from  a  conviction  before  the  mayor  for  its  violation  is 
de  novo,  the  amount  of  the  fine  imposed  is  subject  to  revision  as 
any  other  issue  in  the  case. — Mayor  of  Mobil*  v.  Barton 84 

82.  ^iMre.— Whether,  in  such  a  case,  the  acquittal  of  the  accused  in 
the  circuit  court  subjects  the  city  to  a  judgment  for  costs. — S.  C. .    84 

83.  Discontinuance;  u-ha<j>rerffn(«.— A  general  order,  made  before  the 
final  adjournment  of  the  court,  continuing  all  causes  not  other- 
wise disposed  of,  is  sufficient  to  prevent  a  discontinuance,  although 
section  162,  page  432,  in  Clay's  Digest,  is  omitted  in  the  Revised 
Code.— McAlpine  v.  The  State. 78 

Bkvcmub  Law — WEoiiiaALX  Liquob  Dbaucb. 

84.  Wholesale  dealer  of  spirituous  liquor,  in  the  tneaiiiii^  of  the  ret>enue 
law;  what  acts  do  not  constitute. — iyj^erson,  charged  by  indictment 
under  the  revenue  law  of  this  State  as  a  wholesale  dealer  in  spirit- 
uous liquors,  should  not  be  convicted,  although  he  has  no  license, 
if  the  proofs  only  show  that  he  is  a  country  merchant,  keeping  a 
variety  store,  a  miller,  and  a  farmer  ;  that  the  sale  of  spirits  is  a 
minor  part  of  his  business  ;  that  he  only  sells  whisky  by  the  quart 
or  gallon,  which  is  not  drank  on  or  about  his  premises,  and  that 
the  sale  is  to  his  customers  for  domestic  purposes. —fspy  v.  The 
State. 533. 

Rape. 

85.  Rape,  complaint  as  to;  ichat  competent  evidemee  to  prove. — In  a 
prosecution  for  rape,  the  request  of  the  female,  alleged  to  hare 
been  injured,  to  the  witness  to  go  before  a  magistrate  and  report 
the  offense,  is  competent  evidence  to  prove  'complaint  made. — 
Smith  V.  The  StaU 540 

86.  Rape;  duress  as  to ;  definition  o/.— Duress  in  a  case  of  rape  is  a 
reasonable  fear  of  serious  personal  injury,  the  age,  sex,  state  of 
health,  temper  and  disposition  of  the  party,  and  other  circum- 
stances calculated  to  give  greater  or  less  effect  to  the  violence  or 
threats,  being  taken  into  consideration.— &  C 540 

BOBBEBT. 

87.  Taking;  what  equivalent  to  a  taking  from  the  person. — Property 
taken  in  the  presence  of  the  owner,  under  circumstances  consti- 
tuting robbery,  is  taken  fk'om  his  person.— Croofc«r  r.  State 6S 

YxHias. 

88.  Vtmire;  what  no  ground  to  quash.— The  venir*;  or  list  of  • 
summoned  in  a  capital  case,  will  not  be  set  aside  or  quash' 
cause  one  of  thepersofis  so  summoned  was  a  member  of  the  gn\nd 
jury  which  found  the  indictment,  and  was  present  when  the  wit- 
nesses were  examined  by  the  grand  jury,  and  when  the  indictmi«Dt 
was  retamed  into  court  a  true  bill.— ^rdMti;  v.  The  State 68 
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89.  Same. — A  mistake  in  the  christian  name  of  one  of  the  jurors  on 
the  list  delivered  to  a  defendant  in  a  capital  case,  is  no  cause  to 
quash  the  venire.  The  remedy  in  such  a  case  is  provided  by  sec- 
tion 4175  of  the  Revised  Code. — Johnson  v.  The  State 10 

Venue. 

.90.  Venue,  Application  for  change  of ;  not  discretionary. — An  appli- 
cation for  change  of  venue,  in  this  State,  no  longer  rests  in  the  dis- 
cretion of  the  court.  If  denied  in  a  proper  case,  it  is  an  error  for 
which,  after  conviction,  the  judgment  will  be  reversed  on  appeal ; 
or,  before  trial  the  defendant  may  obtain  the  benefit  of  his  appli- 
cation by  mandamus. — Birdsong  v.  The  State . .     68 

91.  Same;  counter  affidavits,  what  insufficient  to  defeat. — A  counter  af-  • 
fidavit  that  does  not  aeny  the  truth  of  the  defendant's  affidavit, 
but  only  that  affiant  does  not  believe  there  is  any  such  prejudice 
or  excitement  in  the  public  mind  of  the  county  against  defendant 
as  would  deny  him  a  fair  and  inl|)artial  trial,  is  not  sufficient  to  de- 
feat the  application. — S.  C 68 

Verdict,  Judgment,  and  Sentence. 

92.  Copy  of  indictment  and  list  of  jurofs ;  failure  to  serve  on  defendant, 
when  reversible  err,or. — The  failure  to  serve  a  copy  of  the  indictment 
and  list  of  jurors  on  the  defendant  in  actual  custody,  one  entire 
day  before  the  trial,  is  a  reversible  error. —  Crocker  v.  The  State  ...     53 

93.  Sentence;  failure  to  do  what,  invalidates. — So,  too,  is  the  failure 
to  ask  him,  when  convicted,  if  he  has  anything  to  say  why  sen- 
tence should  not  be  passed  on  him. — S.  C 53 

94.  Quere.—rWhether  the  verdict,  "  "We,  the  jury,  find  the  defendant 
guilty  of  robbery;  imprisonment  ten  years  in  penitentiary,''  suffi- 
ciently ascertains  the  subject  of  the  punishment. — S.  C 53 

95.  Arrest  of  judgment;  what  not  ground  for. — The  misconduct  of  the 
jury  in  dispersing  and  mingling  with  other  persons  after  the  cause 
has  been  submitted  to  them,  is  ground  for  new  trial,  but  not  of  ar- 
rest of  judgment. — S.  C 53 

96.  Sentence;  when  illegal. — A  sentence  for  a  longer  or  shorter  time 
than  the  law  prescribes  is  error.  The  court  can  not  sentence  one 
convicted  of  perjury  to  confinement  in  the  penitentiary  for  two 
years.— Revised  Code,  §  3557  ;  5  Wis.  529;  20  Gratt.  (Va.)  848.— 
Brown  v.  The  State 47 

97.  Oath  of  jury  ;  what  omission  in  invalidates  judgment. — If  it  ap- 
pears from  the  record  that  an  essential  part  of  the  oath,  required 
by  section  4092  of  the  Revised  Code  to  be  administered  to  tho  jury, 
was  omitted,  the  judgment  will  be  reversed.— Joe  </oA«8on  v.  The 

State 10 

See,  also,  Bugg  v.  State 51 

Rorion  v.  The  State ••. 58 

Johnson  v.  The  State 62 

Smith  v.  The  State 540 

Stephens  v.  The  State 696 
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WlTMEaS. 

98.  JVife  not  competent  witness  for  husband. — In  a  criminal  case,  the 
wife  i8  sometimes  a  competent  witness  ugainst  the  husband,  bat 
never  for  him.— Johnson  v.  The  >^taf« 10 

99.  Witness;  what  proper  question  to  ask  of  .—On  the  cross-examina- 
tion of  a  witness  for  the  State,  defendant  may  ask  a  question  that 
may  enable  him  to  show  that  an  apparent  inconsistency  between 
confessions  proved  and  the  evidence  of  said  witness  coald  be  re- 
conciled, and  both  be  tTae.—Birdsong  v.  The  State 68 

100.  Jury ;  duty  of,  as  to  weighing  and  rejecting  testimony  of  witness. 
The  jury  can  not  capriciously  reject  the  testimony  of  a  witness  that 
has  been  delivered  to  them  on  the  trial ;  but  they  may  reject  the 
evidence  of  a  witness  Who  has  been  successfully  impeached.  But 
even  in  this  they  must  be  governed  by  reason.     Reason  is  the  soul 

of  the  law.— Coke  Litt  232;  26  Ala.  71.  — Williams  v.  The  State. . .  660 

CUSTOM. 

I.  Custom;  what  not  good. — A  cuKtoiu  in  the  city  of  Montgomery, 
among  merchuuts,  factors  and  planters,  dealing  in,  or  buying  or 
selling  cotton,  that  warehouse  receipts  to  deliver  to  a  certain  per- 
son, or  his  order,  or  the  bearer,  the  number  of  bales  of  cotton  spe- 
citied  in  said  receipts,  arc  transferable  by  delivery,  as  money  or 
bank  bills,  without  any  indorsement,  and  that  such  transfer  passes 
the  cotton,  without  further  inquiry  or  evidence  of  title  than  what 
arises  from  the  possession  of  such  receipts,  unless  notice  is  given 
that  the  receipts  have  been  lost,  or  got  into  the  hands  of  some  one 
who  is  not  the  owner,  or  entitled  to  hold  the  same,  is  not  a  good 
custom. — Lehman,  ,D»rr  4-  Co.  v.  Marshall 362 

DAMAGES. 

1.  Measure  of  damages,  for  breach  of  penal  bond. — In  an  action  on  • 
penal  bond,  given  to  the  Stote  by  a  plank-road  company,  in  con- 
sideration of  a  loan  of  a  portion  of  the  two-per-cent.  fund  ;  con- 
ditioned for  the  faithful  application  of  the  money,  annual  reports 
to  the  governor,  and  the  completion  of  the  road  within  a  specified 
time,  bat  containing  no  condition  for  the  return  of  the  money, — 
the  measure  of  damages  for  a  breach  is  the  damage  proved  to  have 
been  actually  sustained,  and  not  the  amount  of  the  money  loaned. 
Jemison  r.  Governor,  ^c 390 

2.  Damages,  claim  for  ;  what  not  required  to  be  presented  to  commission- 
ers courL — The  damages  given  against  counties  by  the  act  of  De- 
cember 2^th,  IH68,  '*  to  suppress  murder,  lynching,"  ^.,  are  not         • 
such  claims  as  are  required  to  be  presented  to  the  commissioners 
court  lor  allowance  before  suit  brought. — DeKalb  Co.  v.  Smith 407 

3.  Plea  of  stt'uff ;  what  can  not  he  giren  in  evidence  under. — Under  a 
plea  of  set-off,  which  alleges  that  the  plaintiff  is  indebted,  Ac,  by 

52 


778  INDEX. 

DAM  A  GES— CoNTiNUJED. 

"liquidated  demand,"  or  by  "unliquidated  demand,"  eyidence  ©f 
an  unliquidated  demand  sounding  in  damages  merely  should  not 
be  admitted. — Lang  v.  Waters'  Adm'r 625 

•  DEEDS. 

1.  Sheriff's  deed;  when  not  invalid  — A  sale  of  lands  made  by  the  sheriff 
in  l!;66,  under  execution  issued  on  a  judgment  rendered  by  default 
in  1866,  on  process  issued  from  a  Confederate  court  and  served  on 
defendant  during  the  war,  is  not  for  that  reason  invalid,  and  the  sher- 
iff's deed  conveys  to  the  purchaser  such  title  as  could  pass  by  the 
sale. — Bush  v.  Glover 167 

2.  When  certified  copy  of  recorded  deed  is  admissible  evidence. — Under 
section  1544,  Bevised  Code,  a  subsequent  purchaser  of  land  may 
give  in  evidence  a  certified  copy  of  the  deed  to  his  vendor,  on  the 
ground  that  he  has  not  the  custody  of  the  original.— Jbwes'  Heirs 

V.   Walker 175 

3.  Transcript  from  general  land-office ;  when  admissible  evidence. — ^A 
transcript  from  the  general  land-office  of  the  United  States  of  the 
deed,  to  the  patentee,  made  by  a  purchaser  from  an  Indian  reserve 
under  the  Indian  treaty  of  1832,  is  secondary  evidence,  and  admis- 
sible only  when  the  absence  of  the  original  is  properly  accounted 
for.— ;S.  C 175 

4.  Married  woman's  statutory  separate  estate  ;  how  only  can  he  con  rcjtcil. 
The  separate  estate  of  a  married  woman,  whether  by  the  common 
law,  or  by  the  Revised  Code,  can  only  be  sold  and  conveyed  by 
husband  and  wife  jointly,  in  the  manner  prescribed  by  the  Revised 
Code,  unless  the  will,  deed,  or  other  instrument  by  which  the  sep- 
arate estate  is  created,  otherwise  provides. — Ellett  v.  Wade 456 

5.  Deed,  certified  transcript  of  imdei  sections  1548-49  of  Bevised  Code; 
when  only  can  he  received  in  evidence. — The  duly  certified  transcript 
of  a  deed,  acknowledged  or  proved,  substantially  in  the  form  given 
in  the  Revised  Code,  sections  1548-49,  can  only  be  received  as  evi- 
dence of  the  execution  and  contents  of  the  original  deed,  after  the 
original  is  shown  to  be  lost  or  destroyed,  or  that  the  party  offering 

it  has  not  the  custody  or  control  of  it. — Hines  v.  Chancey 637 

6.  Deed;  what  proof  does  not  sufficiently  show  loss  of. — The  loss  or  de- 
struction of  a  deed,  left  in  the  office  of  the  judge  of  probate  for  re- 
gistration by  the  grantor,  without  paying  the  fees  of  registration, 
is  not  sufficiently  proved,  by  showing  it  can  not  be  found  in  said 
office,  where  the  said  judge  of  probate  is  shown  to  have  been  suc- 
ceeded by  another,  who  on  turning  over  to  his  successor  the  books 
and  records  of  his  office,  took  away  the  deeds  recorded  by  him  for 
the  purpose  of  collecting  his  fees,  there  being  no  proof  that  it  can 
not  be  found  in  the  hands  of  the  said  outgoing  judge  of  probate . 

S.  C ^. 637 

7.  Deed,  probate  of;  what  insufficient. — The  probate  of  a  deed  does 
not  substantially  comply  with  the  form  given  in  the  Revised  Code, 
when  it  omits  to  certify  the  subscribing  witness  was  known  to  the 
officer  before  whom  the  proof  was  made  ;  or,  that  fails  to  show  that 
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the  grantor  voluutarily  executed  the  deed,  in  the  presence  of  said 
witness  and  of  the  other  sabscribing  witness,  on  the  day  the  same 
bears  date ;  or,  that  fails  to  state  that  said  witness  attested  the 
same,  in  the  presence  of  the  grantor  and  of  the  other  witness,  and 
that  such  other  witness  subscribed  his  name  as  a  witness  in  his 
presence. — 5.  C. 637 

8.  Merger  of  anteoedemt  ewUract  is  deed ;  wheH  both  iti$truw»enta  wiU 
be  coHttrued  together  without  merger. — Where  a  written  contract 
for  the  sale  and  purchase  of  lands  is  signed  by  the  vendor,  and  by 
one  who,  without  written  authority,  assumes  to  act  as  the  agent  of 
the  porohaser ;  and  afterwards,  on  the  same  day,  the  vendor  exe- 
CQtes  a  deed  for  the  land  to  the  purchaser,  which  deed  expressly 
refers  to  the  contract,  declares  that  "it  is  made  a  part  of"  the  deed, 
and  that  the  Intention  of  the  parties  in  making  the  deed  "is  that 
it  shall  conform  in  all  respects  to  said  contract," — the  contract  is 
not  merged  in  the  deed,  but  the  two  instrumentii  are  to  be  con- 
strued together,  as  parts  of  the  same  transaction. — Chapmam  e. 
Let^a  Adm'r 143 

9.  Power,  d^ectvee  execution  of;  general  rule  i*  equity  at  to. — Aa  a  gen- 
eral rule,  equity  will  not  help,  aid,  or  carry  into  effect  the  defect- 
ive execution  of  a  power  created  by  statute ;  especially,  defects 
which  are  of  the  essence  or  substance  of  the  power,  will  not  be 
aided.— ElkU  r.  Hade 456 

10.  Specijic  performance  of  contract  for  aale  of  real  e$tate  ;  when-  will 
not  be  decreed.— Courts  of  equity  will  not  decree  the  specific  execu- 
tion of  a  contract  for  the  sale  of  real  estate,  where  the  contract  is 
founded  in  fraud,  impositiou,  mistake,  undue  advantage,  or  gross 
misapprehension,  or  where,  from  a  change  of  circumstances,  or 
otherwise,  it  would  be  unconscientious  to  enforce  it. — S.  C 456 

11.  Deed,  lurrender  .or  re-delitergof.bggrmnt«e  to  grantor;  effect  of. 
The  mere  surrender  or  re-delivery  of  a  deed  by  the  grant«e  to  the 
grantor,  does  not  work  a  divestitnre  of  the  title  out  of  the  grantee; 
nor  can  a  trustee,  having  accepted  a  conveyance  on  a  secret  trust, 
repudiate  the  trust  and  divest  himself  of  the  title  conveyed  to  him 
by  surrendering  the  deed  to  the  grantor  and  declaring  he  will  not 
have  anything  more  to  do  with  the  matter. — Kimball  c.  Oreig 830 

DISCONTINUANCE. 
See  that  title  under  head  of  OBmiXAi.  Law. 

EJECTMENT. 

1.  J^fctment.  complaint  in  «t«(«torjr  action  of ;  moetttarg  arermenlA  of, 
A.  complaint  iu  an  action  for  the  recovery  of  land,  whether  under 
the  statute  or  at  oooimon  law,  must  allf^  that  the  plaintiff  wa.s  in 
possession  of  the  premises  sued  for,  (describing  them,)  and  that, 
after  his  right  accrued,  the  defendant  entered  theraapon,  and  un- 
lawfully withholds  and  detains  the  same.  If  it  CaiU  to  do  this,  it 
is  bad  on  demurrer.— Rev.  Code,  §  8611;  Rev.  Cods,  Forms,  p.  677. 
Sash  V.  Glover 167 
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2.  Ejectment  plaintiff  in;  what  must  prove  as  to  possession  and  claim 
of  his  vendor,  before  entitled  to  recovery.— A.  plaintiff  wlio  makes 
title  uuder  a  deed  from  a  third  person  can  not  recover,  even  as 
against  a  party  in  possession  veithout  claim  of  title,  unless  it  be 
shown  that  his  grr.ntor  vi^as  in  possession,  claiming  title  to  the 
premises  at  the  time  the  deed  was  made. — Hines  v.  Chancey 638 

3.  Ejectment;  tvhen  plaintiff  may  recover. — In  ejectment  the  plaintiflf 
must  recover  on  the  strength  of  his  own  title.  He  is  defeated  if 
the  defendant,  not  being  estopped,  shows  a  superior  outstanding 
title. — Jones'  Heirs  v.  Walker .  - .   175 

4.  Same;  what  not  good  niaiter  for  a pleapuis  darein  continuance. — In 
an  action  by  a  devisee,  or  his  heirs-at-law,  to  recover  devised 
lands,  a  subsequent  action,  brought  by  the  personal  representative 
of  the  testator,  against  the  defendant,  is  not  good  matter  for  a  plea 
2nds  darein  conlinuance ;  and  on  a  trial  under  the  general  issue, 
proof  of  the  pendency  of  such  action,  and  that  there  are  outstanding 
debts  of  the  testator  unpaid,  is  irrelevant. — Hall's  Heirs  v.  Hall. . .  290 

5.  Same  ;  recovery  of  less  than  entire  interest. — The  plaintiff  in  eject- 
ment may  declare  for  the  entire  interest,  and  recover  an  undivided 

moiety.  —Jones'  Heirs  v.  Walker 175 

See,  also,  Adverse  Possession. 

EKEOE  AND  APPEAL. 

When  Appeal  Lies. 

1 .  .Venue,  application  for  change  of;  ruling  on  subject  of  appeal.—  An  ap- 
plication for  change  of  venue,  in  this  State,  no  longer  rests  in  the  dis- 
cretion of  the  court.  If  denied  in  a  proper  case,  it  is  an  error  for 
which,  after  conviction,  the  judgment  will  be  reversed  on  appeal ; 
or,  before  trial  the  defendant  may  obtain  the  benefit  of  his  appli- 
cation by  mandamus. — Birdsong  v.  The  State . .     68 

2.  Persons  not  parties  to  the  suit  belotv  can  not  appeal. — Persons  not 
made  parties  to  the  suit  below  can  not  be  permitted  to  bring  a 
cause  to  this  court  by  appeal.  Nor  will  they  be  permitted,  after 
the  cause  is  brought  here,  to  assign  errors  as  parties  to  the  record. 
If  such  errors  are  assigned,  they  will  be  stricken  out  on  motion  of 
appellee.— May  v.  Courtenay,  Tenant  ^^  Co 185 

3.  Appeal,  xvhen  lies  from  probate  decree. — An  appeal  lies  from  a  de- 
cree of  the  probate  court  setting  aside  and  declaring  void  a  former 
decree  rendered  on  the  final  settlement  of  an  administrator's  ac- 
counts.— Bruce,  Ex'rix,  v.  Strickland  192 

4.  Appeal ;  when  lies  ;  when  dismissed. — Where  an  issue  was  made  up 
before  the  probate  court,  between  the  assignee  in  bankruptcy  and 
the  assignee  by  contract,  of  a  creditor  who  had  duly  filed  and  veri- 
fied a  claim  against  an  insolvent  estate,  touching  their  respective 
rights  to  the  claim,  and  is  decided  by  the  court  in  favor  of  the  lat- 
ter, an  api^eal  by  the  assignee  in  bankruptcy,  against  the  admin- 
istrator, without  notice  to  the  assignee  by  contract,  will  be  dis- 
missed.— Miller  v.  Parker's  Adm'r 312 
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6.  Same.— Section  2759  of  the  Revised  Code  does  not  authorize  an  ap- 
peal ttotn  a  judgment  of  non-snit,  taken  in  consequence  of  the 
ruling  of  the  court  on  pleadings.  Such  an  appeal  will  be  dis- 
missed. That  section  only  authorizes  appeal  from  order  of  non- 
suit taken  in  consequence-of  rulings  of  the  court  on  matters  which 
can  only  become  part  of  the  record  by  bill  of  exceptions. — PauUing 
and  Wife  r.  Marshall 270 

6.  Appeal;  what  jud<jment  will  support. — A  motion  entered  on  the 
motion  docket  in  teim  time  is  sufficient  notice  of  the  motion  to 
all  officers  of  court  and  their  sureties  ;  and  when  the  parties  to 
such  a  motion  appear  and  delnur  to  the  notice  of  motion,  and  such 
demurrer  is  sustained,  and  the  motion  is  dismissed,  the  judgment 
thus  rendered  is  final,  and  an  appeal  may  be  taken  therefrom  to 
this  court.— Revised  Code,  §  3027. — James  el  al.  v.  Mostly 299 

7.  Appeal ;  when  auditor  may  take,  without  giving  security  for  costs. 
Where  a  peremptory  mandamus  is  awarded  against  the  auditor,  com- 
manding him  to  draw  )us  warrant  on  the  treasurer  in  payment  of 
a  claim  against  the  State,  he  may  sue  out  an  appeal  to  this  court 
without  giving  security  for  costs,  if  it  appear  that  he  has  no  per- 
sonal interest  in  the  matter,  and  has  only  acted  therein  in  his  offi- 
cial capacity,  with  a  view  to  protect  the  interests  of  the  State — 
Reynolds,  Auditor,  v.  Blue 711 

8.  Cross-htU,  regularly  filed  ;  when  appeal  lies  from  decree  dismissing. 
A  cross-bill,  regularly  filed,  is  so  far  an  independent  snit  as  to  au- 
thorize an  appeal  from  a  decree  dismissing  the  same  on  demurrer 
for  want  of  equity  before  the  final  determination  of  the  original  ' 
bill.— 7.c/iman,  Durr  .^-  Co.  v  Ford 733 

9.  Appeal  from  order  of  probate  court  confirming  sale  of  land  ;  in  what 
time  may  be  takeu. — An  appeal  from  an  order  of  the  probate  court 
confirming  a  sale  of  lauds  made  by  order  of  that  court  on  the  nine- 
teenth day  after  the  day  of  the  rendition  of  the  order  of  confirma- 
tion, is  in  time  to  save  it  from  the  bar  of  the  statute  of  limita- 
tions of  twenty  days.— Revised  Code,  §§  14,  2095, 2246, 2247.— FieW 

et  al.  V.  Gamble 443 

Practicb. 

10.  Assignment  of  error ;  practice  at  to. — Generally,  a  specific  assign- 
ment of  error  will  not  be  extended  by  this  court  beyond  the  spe- 
cific objections  insisted  on  in  the  arguments  at  the  bar  and  in  briefs 

of  counsel. — Napier  et  aL  v.  Jones'  Adm'r 91 

11.  Same;  when  held  to  be  Waived.— An  assignment  of  error  not  made 
or  not  iusinted  on  in  this  court  at  the  hearing,  is  to  be  regarded  as 
waived.  — J/icou  r.  Tallassec  Bridge  Co  fi53 

12.  Same;  exception  necexnary.— In  an  action  commenced  by  a  cor- 
poration, the  failure  to  give  security  for  the  costs,  as  required  by 
the  statute.  (Rev.  Code,  §  2804,)  is  not  available  on  error,  uulesB 
objection  was  raised  in  the  court  below,  and  an  exception  reserred. 
Eslata  V.  Ames  Plow  Co 384 
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13.  Presumption  in  favor  of  correctness  of  court  belotv. — The  judgment 
of  an  inferior  court  is  presumed  to  be  right,  and  if  the  record  is 
so  defectively  made  up  that  it  can  not  be  told  whether  it  is  right 
or  wrong,  the  judgment  will  be  affirmed. — Rarhor  Master,  ^c,  v. 
Southerland 511 

14.  City  corporation,  ordinances  of ;  supreme  court  can  not  take  judicial 
notice  of. — This  court  can  not  judicially  know  what  the  laws  and 
ordinances  of  a  city  corporation  are,  and  if  not  set  out  in,  and 
made  a  part  of  the  record,  they  can  not  properly  be  considered  in 
disposing  of  a  case  on  appeal. — S.  C. 511 

15.  Ancillary  administration;  distribution  of  proceeds  of  sale  of  lands. 
Where  the  testator  died  in  Georgia,  the  p  ace  of  his  residence,  and 
his  will  was  there  duly  probated  ;  and  an  ancillary  administration 
was  granted  in  this  State  ;  and  the  administrator  here,  having  sold 
certain  lands,  under  an  order  of  the  probate  court,  for  division 
among  the  devisees,  remitted  the  proceeds  of  sale  to  the  principal 
administrator  in  Georgia,  and,  on  the  final  settlement  of  his  ac- 
counts, was  allowed  a  credit  for  the  amount  so  remitted,  on  the  • 
production  of  the  receipt  of  the  principal  administrator,— ^ei^, 
that  the  decree  of  the  probate  court  would  not  be  reversed,  at  the 
instance  of  a  devisee  resident  here,  unless  injury  was  affirmatively 
shown. — Cochran  v.  Martin 525 

16.  Presumption  in  favor  of  judgment. — When  administration  is  grant- 
ed to  a  person  who  is  indebted  to  the  decedent's  estate,  the  admin^- 
istrator  is  chargeable  with  the  amount  of  the  debt,  as  assets  col- 
lected, although  he  is  only  the  surety  of  another  person  ;  but,  to 
reverse  a  decree  of  the  probate  court,  refusing  to  charge  him  with 
the  amount  of  such  debt,  enough  of  the  evidence  must  be  set  out 

to  show  error. — S.  C 525 

17.  Sufficiency  of  evidence.— On  appeal  from  a  decree  of  the  probate 
court,  authorizing  the  erection  of  a  dam  for  a  public  grist-millj 
(Rev.  Code,  §§  2481-2593,)  the  judgment  of  the  court  below  will 
not  be  disturbed,  when  it  appears  to  be  sustained  by  a  preponder- 
ence  of  the  evidence. — Frost  v.  Barnes 279 

18.  Dismissal  of  bill  without  prejudice. — When  a  bill  is  dismissed  with- 
out prejudice,  but  neither  the  decree  nor  the  opinion  shows  the  rea- 
son of  such  dismissal,  although  the  record  shows  that  it  was  de- 
fective for  the  want  of  necessary  parties  defendant,   the  appellate 

^  court  will  presume  that  the  complainant  was  allowed  an  opportu- 
nity to  amend  by  adding  the  proper  parties,  and  that  he  declined 
to  do  so. — Kimball  v.  Greig 230 

19.  Judgment  on  reversal ;  when  will  not  be  rendered. — Where  a  de- 
fendant may  have  relied  upon  the  dismissal  of  the  bill  on  accouut 
of  technical  defects  in  its  frame,  and  on  this  account  fails  to  de- 
fend, this  court  will  not  render  judgment  upon  reversal,  but  will 
remand  the  cause,  to  give  an  opportunity  for  defense  on  the  merits. 
Childress  v.  Harrison 556 

20.  Reversal  of  judgment,  with  instructions  for  rendition,  in  primary 
court. — On  appeal  from  a  judgment  and  decree  of  the  probate  court, 
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in  the  matter  of  the  contested  probate  of  a  will,  the  cTidence  hav- 
ing been  sabmitted  to  the  court  without  the  intervention  of  a  jurj', 
and  being  all  set  ont  in  the  bill  of  exceptions,  the  appellate  coart, 
on  reversing  the  judgment  of  the  primary  court,  (Revised  Code, 
§  22ol,)  will  direct  that  court  what  judgment  to  rend«r  in  the  case. 
Leeper  v.  Taylor 221 

21.  Eridence,  illegal  and  irrelevant ;  admission  of,  vhen  i»  error  with- 
out injury. — Where  evidence  irrelevant  or  illegal  is  simply  redund- 
ant or  superduons,  the  judgment  being  fully  sustained  without  it, 

its  admission  is  error  without  injury. — Blaclncell  v.  Hamilton 470 

22.  Oath  of  jury ;  what  recital  at  to,  tufficienL— On  appeal  from  a 
sentence  in  a  criminal  cane,  where  the  judgment  entry  recited 
that  the  jury  was  "sworn  to  well  and  truly  try  the  issue  joined," — 
Held,  apparent  that  the  oath  administered  to  the  jury  was  not  at- 
tempted to  be  set  out,  and  this  court  will  presume  the  proper  oath 
was  administered.— 3/cA>i7  ».  The  i'^tate -198 

23.  liehearimj ,  application  for ;  what  question »  will  not  be  considered 
on.— On  an  application  for  rehearing,  this  court  will  not  consider 
a  question  that  raises  a  new  assignment  of  error  not  insisted  on  in 
the  court  below,  and  not  before  insisted  on  in  this  court. — Micou 

ei  al.  V.  Tallassee  Bridge  Co 652 

24.  Parties  plaintiff,  imperfect  description  of,  not  araiUtble  on  error  or 
in  arrest  of  judgment,  if  not  previously  ofjjected  to. — When  the  com- 
plaint contains  a  substantial  cause  of  action,  and  judgment  is  ren- 
dered on  the  plea  of  the  general  issue,  the  im[>erfect  description  of 
the  character  in  which  the  plaintiff's  sue,  not  previously  objected 
to,  is  not  available  in  arrest  of  judgment,  or  on  error. —  Ware,  Adm'r, 

V.  St.  Louis  Bagging  ,f-  Rope  Co : 667 

25.  Preeumptions  on  appeal ;  when  demurrer  prenumed  withdrawn. — A 
demurrer  copied  into  the  transcript,  upon  which  no  action  of  the 
court  appears  to  have  been  taken,  ^ill  be  presumed  to  have  been 
withdrawn.— 5.  C. 667 

26.  Evidence;  waiver;  admission  of  evidence  without  objection  below, 
not  available  on  error. — Where  the  minutes  of  a  court  and  the  origi- 
nal papers  in  a  cause  are  used  in  evidence  in  another  court  with- 
out objection,  and  admitted  to  be  correct,  exception  to  the  irregu- 
larity of  their  admission  can  not  be  made  for  the  first  time  in  this 
court.— 5.  C 667 

27.  Charge  of  court;  when  will  be  pretumed  to  be  warranted  by  the 
proof. — If  all  the  evidence  is  not  vet  out  in  the  bill  of  exceptions, 
a  charge  of  the  court,  which  is  excepted  to,  will  be  presumed  to 
have  been  warranted  by  the  proof  So,  also,  where  a  charge  is  re- 
fused, it  will  bo  presumed,  if  necessary  to  sostain  the  ruling  of  the 
court  below,  that  the  charge  was  abstract,  the  bill  of  exceptions 
not  showing  to  the  contrary.  Error  most  affirmatively  be  made  to 
appear  in  such  a  case.—  Lyman  r.  The  State 686 

2d.  Amendment  of  judgment ;  when  made  by  supreme  court. — A  jndg- 
mentagainst  the  defendant  individually,  when  sued  as  administra- 
tor on  a  cause  of  action  against  his  intestate,  will  be  amended  to 
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conform  to  the  complaint. — Ware,  Adnir,  v.  St.  Louis  Bagging  <f 
Eope  Co 667 

29.  Practice  as  to  costs. — The  supreme  conrt  will  not  adjudge  costs 
against  the  State  on  the  denial  of  a  motion  made  by  the  Attorney- 
General  in  a  criminal  case. — Stephens  v.  The  Slate 696 

30.  Bill  of  exceptions;  part  of  record  in  criminal  case. — In  this  State, 
a  bill  of  exceptions  taken  and  signed  in  a  criminal  prosecution,  as 
required  by  law,  is  a  part  of  the  record. — Williams  v.  The  State. . .  659 

31.  Same;  appeal  in  criminal  case,  duty  of  court  as  to. — On  appeal  to 
the  supreme  court  from  the  judgment  in  such  a  prosecution,  no  as- 
signment of  errors  or  joinder  in  error  is  required  ;  but  the  court 
examines  the  whole  record,  and  gives  judgment  upon  the  whole 
record,  as  the  law  demands.  If  the  errors  apparent  on  the  record 
are  injurious  to  the  accused,  the  cause  will  be  reversed. — S.  C 659 

ESTATES  OF  DECEDENTS,  AND  HEREIN  OF  INSOLVENT  - 
ESTATES. 

1.  Who  can  not  move  to  set  aside  order  of  sale. — An  administrator,  on 
whose  petition  real  estate  is  sold  under  an  order  of  the  probate 
court,  can  not  afterwards  move  the  court  to  set  aside  the  sale  for 
want  of  jurisdiction,  although  the  estate  is  afterwards  declared  in- 
solvent, and  he  is  continued  in  the  office  of  administrator  :  the 
estoppel  operates  against  the  person,  and  not  against  his  official 
capacity — Snedecor  et  al.  v.  Mobley 517 

2.  Who  can  move  to  set  aside  order  of  sale. — An  administrator  de  bonis 
nan  maj'  make  application  to  the  probate  coui;t  to  set  aside  an  or- 
der of  sale  and  sale  of  lands  belonging  to  his  intestate's  estate, 
which  were  made  on  the  application  of  the  administrator  in  chief 
for  the  purpose  of  equitable  division  among  the  heirs-at-law. — 
Smitha  et  al.  v.  Flournoy 346 

3.  Title  to  devised  lands — On  the  death  of  a  testator,  the  title  to  lands 
devised  by  him  vests  at  once  in  the  devisee;  and  he  is  entitled  to 
the  immediate  possession  thereof,  and  to  hold  the  same  until,  when 
necessary,  they  are  subjected  by  the  personal  representative  to  the 
payment  of  debts. — HalVs  Heirs  v.  Hall 290 

4.  Decedent,  conversion  of  estate  of  by  heirs;  rights  of  creditor  of. — N. 
bought  property  at  an  administrator's  sale  and  gave  a  note  payable 
to  the  administrator,  who  charged  himself  with  and  accounted  for 
it,  on  his  final  settlement  in  North  Carolina.  N.  died  Intestate  in 
Alabama,  and  his  heirs,  without  administration,  divided  his  estate 
among  them, — Held,  that  the  estate  of  N.  in  the  hands  of  his  heirs 
constituted  a  fund  in  their  hands  for  the  payment  of  the  note, 
which  the  payee  might  subject  by  a  bill  in  equity  for  that  purpose. 
Dunlap  V.  Newman  et  al 4-39 

5.  Administrator  ;  liability  of,  for  debt  due  estate  of  decedent. — When 
administration  is  granted  to  a  person  who  is  indebted  to  the  dece- 
dent's estate,  the  administrator  is  chargeable  with  the  debt  as  as- 
sets collected,  although  he  is  only  surety  of  another  person. — Coch- 
ran V.  Martin 525 
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6.  DecedeHt't  etUtte,  tettUment  of;  u)he»  can  noi  be  rtmovtd  to  ekaneeni 
court  — The  final  settlement  of  a  decedeut'8  estate  can  not  be  re- 
moTed  from  the  probate  into  tb^cbancery  court,  under  a  bill  filed 
by  a  portion  of  the  beirs-at-law  and  legatees,  alleging  that  the  es- 
tate was  regularly  reported  and  declared  insolvent,  but,  in  conse- 
quence of  the  failure  of  creditors  to  file  their  claims,  eventually 
proved  solvent ;  that  a  large  claim  filed  against  the  estate  by  the 
widow  and  partly  paid  by  the  administrator,  was  not  properly  a 
debt  or  preferred  claim  against  the  estate  under  the  decree  of  in- 
solvency, though  so  far  as  it  might  be  correct,  it  constituted  a 
charge  on  the  residue ;  and  that  complainants  bad  no  notice  of 
the  filing  of  this  claim,  until  after  twelve  months  after  the  declara- 
tion of  insolvency,  and  no  opportunity  to  test  its  correctness.  In 
such  a  case,  there  is  ftn  adequate  remedy  in  the  probate  court. — 
Princev.  Prince 284 

7.  Ineolvemt  ettatet ;  claim  for  family  expentee,  vneturred  under  wUl,  not 
required  to  be  filed,  nor  entitled  to  tkare  in  dittribution  of  aseete  with 
"debtt  of  ths  estate." — A  claim  against  a  decedent's  estate,  in  favor 
of  his  widow,  founded  on  a  clause  in  his  will  in  these  words :  '*Ont 
of  the  proceeds  of  my  pro{)erty  directed  to  be  sold,  I  desire  mj' 
funeral  and  other  debts  first  paid,  including  the  expenses  for  the 
support  and  maintenance  of  my  family,  from  the  time  of  my  death 
until  the  division  of  my  estate,"  is  not  such  a  "debt  against  the 
estate*' (Revised  Code,  ^  2064,)  as  is  required  to  be  filed  within 
twelve  mouths  after  a  decree  of  insolvency,  nor  is  it  entitled  to 
share  in  the  assets  when  distributed  under  the  decree  of  insolven- 
cy.  —  .S.  C  284 

8.  Same;  nature  of  suck  claim. — Such  a  claim  can  only  be  paid  out 
of  the  residue  of  the  estate,  if  any,  after  the  payment  of  the  pre- 
ferred claims  and  debt«  which  have  been  regularly  filed  against  tbe 
estate,  and  it  is  not  in  any  way  affected  by  the  proceedings  under 
the  decree  of  insolvency. — S.  C 284 

9.  Same;  juritdiction  of  probate  court  in  tuck  caee. — If  there  should 
be  a  residue  alter  the  payment  of  tbe  preferred  claims  and  debts 
against  the  insolvent  estate,  such  a  claim  may  be  contested  before 
the  probate  court,  by  any  {lerson  interested  in  that  reisidne,  ou  an 
annual  or  the  final  settlement  of  the  administrator.— 5.  C 284 

10.  Intolremt  estate;  claim  filed  bif  creditor  i^fterteards  hocoming  bafJf' 
rupt ;  respective  rights  of  tranifrree  and  aasignre  in  bankruptcy. — 
When  a  claim  against  an  insolvent  estate  is  duly  filed  and  verified, 
by  a  creditor  who  aftenrards  becomes  »  bankrupt,  but  is  trans- 
ferred by  bim,  by  deed  of  assignmeut,  before  the  proceedings  in 
bankruptcy  are  instituted,  the  decree  allowing  the  claim  should  be 
in  favor  of  the  assignee  in  bankruptcy,  and  not  in  favor  of  the 
transferee  or  trustee  ander  tbe  deed.-  MiUer  r.  Parker's  Adm'r. . .  313 

As  to  jurisdiction  of  probate  court  to  order  sale  of  estate  of  deeed«Dt« 
and  to  declare  estates  insolvent,  and  therein  of  what  a  petition  for 
order  of  sale  or  a  report  of  insolvency  shoald  state,  see  title  Coobt, 
Pbobatk. 

53 
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I.     Admissibility  and  Kelevanct, 

1.  Stated  account ;  relevancy  of  evidence  to  prove, — In  an  action  to  re- 
cover the  impaid  balance  of  the  purchase-money  for  land,  the 
written  contract  between  the  parties,  and  the  vendor's  subsequent 
deed  to  the  purchaser  for  the  lands,  in  which  the  terms  of  the 
contract  are  stated,  are  relevant  evidence  for  the  plaintiff,  under  a 
count  for  an  account  stated,  to  prove  the  amount  of  the  purchase- 
money,  and  the  terms  on  which  it  was  to  be  paid. — Chapman  v. 
Lee's  Adm'r , 143 

2.  Evidence  ;  what  irrelevant  in  suit  on  promissory  note  on  issue  as  to 
date  of  execution. — In  a  suit  on  a  promissory  note,  the  issue  being 
whether  it  was  executed  on  Sunday  or  not,  evidence  that  the 
plaintiff,  the  payee,  was  the  superintendent  of  a  sabbath-school, 
which  he  invariably  attended,  unless  he  was  sick  or  absent  from 
home,  is  not  admissible. — Hamilton  v,  Blackicell. 470 

3.  Evidence;  what  admissible  on  suit  on  promissory  note. — Where  the 
collection  of  a  promissory  note  is  defended  on  the  ground  that  its 
consideration  was  a  horse  purchased  from  the  plaintiff  for  the  mil- 
itary service  of  the  Confederate  States  within  the  knowledge  of 
plaintiff,  and  that  the  horse  was  so  used,  any  evidence  is  admissi- 
ble to  show  the  purpose  of  the  parties  in  making  the  contract. — 
Thedford  v.  McClintoek 647 

i.  Amendments  nunc  pro  tunc;  parol  evidence  inadmissible. — On  appli- 
cation to  amend  a  judgment  nunc  jyro  tunc  at  a  subsequent  term, 
parol  testimony  is  not  admissible  to  supply  the  deficiencies  of  the 
record. — Tanner,  Adm''r,  v.  Hayes 722 

5.  Decree  ag^ainst  principal ;  tvhen  not  evidence  ayainst  surety. — A  de- 
cree of  the  chancery  court  foreclosing  a  mortgage  of  land  is  not 
evidence  against  the  surety  of  a  debtor,  who  was  not  a  party,  in  a 
suit  at  law  to  recover  the  balance  of  the  purchase-money,  to  prove 
that  the  sale  had  not  been  rescinded  by  the  ■p&xiiQB.  —  Arrington  v. 
Porter 714 

6.  Conside)-aiion  ;  when  inquiry  as  to  precluded. — Where  the  parties 
have  fixed  the  consideration,  and  stated  it  in  the  contract  as  a  part 
of  the  agreement,  this  precludes  an  inquiry  into  the  question  of  a 
failure  of  consideration,  unless  there  is  fraud,  misrepreseutition, 

or  deceit. — Gaines  et  al.  v.  Shelton 413 

See,  also,  Ceiminal  Law,  under  title  Evidence. 

II.     BuKDEN,  Weight,  and  Sufficiency. 

7.  Judgment  nil  dicit  against  administrator  and  execution  returned  nulla 
bona,  conclusive  against  surety. — An  execution  de  bonis  intestatis 
ujjon  a  judgment  rendered  against  an  administrator,  returned  "no 
pa'operty,''  is  conclusive  evidence  of  assets  or  a  devastavit  against 
the  sureties  of  the  administrator,  in  a  suit  upon  the  administration 
bond. — Grace  v.  Martin 135 

8.  Legacies;  proof  held  insufficient  to  charge  executor  with. — On  an  ap- 
pheatio-H  by  legatees  t»  charge  an  executor  with  legacies,  the  ques- 
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tion  being  whether  certain  money  (iirected  by  the  will  to  be  re- 
tained for  u  contingent  liability,  the  balance  of  which  was  the  sub- 
ject of  the  legacies,  woa  left  by  the  testator  at  bis  death,  and  re- 
ceived by  the  executor, — Held,  evidence  that  the  testator  had  such 
money  at  the  date  of  his  will,  in  IBTtl,  and  of  declarations  made  by 
the  executor  soon  after  the  testator's  death,  in  18GG,  that  the  money 
was  left  for  the  purposes  mentioned,  or  that  there  was  such  money 
to  be  so  distributed,  which  declarations  might  be  referred  to  the 
provisions  of  the  will,  with  as  much  propriety  as  to  the  executor's 
receipt  of  the  fund, — is  not  suf&cient  to  authorize  a  decree  against 
the  executor,  when  opposed  by  the  direct  and  positive  testimony 
of  the  executor  and  several  other  witnesses,  that  they  were  well 
acquainted  with  the  testator  and  his  property  between  the  date  of 
the  will  and  his  death;  that  he  had  no  such  property  within  their 
knowledge,  though,  possibly,  he  might  have  had  money;  and  proof 
that  he  had  loaned  mone}'  during  the  time,  and  sustained  heavy 
losses,  and  that  he  did  not  return  such  money  in  his  tax  list. — 
Jatf,  Ex'r,  V.  Motely 227 

9.  Bankruptcy  ;  plea  of,  when  conclusive. — k  bankrupt's  certificate  of 
discharge,  properly  pleaded  in  a  State  court,  is  conclusive  evidence 
in  his  favor  of  the  fact  and  regularity  of  such  discbarge,  if  it  has 
not  been  set  aside  and  annulled  in  a  proper  Federal  court. — Oatn, 
Adm'r,  r.  Pnrriih  et  al 157 

Ch&roe  cpon  effect  of  Evidence, 

10.  General  charge  on  evidence. — When  the  evidence  is  clear,  and  with- 
out conflict,  and  it  is  only  necessary  to  draw  a  legal  conclusion 
from  it,  the  court  may  instruct  the  jury,  that,  if  they  believe  the 
evidence,  they  must  find  for  the  party  whose  case  is  thus  clearly 
made  ouL— Hall's  Heirs  v.  Hall 290 

See,  also,  CaiMtNAL  Law,  title  Chabob  to  Jttbt. 

Mattbbs  Judiciaixt  Noticed. 

11.  Judicial  notice  of  cities,  incorporated  townf,  post-tffiee,  and  public 
lands. — The  probate  court  of  Barbour  county  may  take  judicial 
notice  of  the  facts,  that  Eufaula  is  ao  incorporat(>d  city  in  said 
county;  that  it  is  a  railroad  terminus,  and  the  location  of  a  post- 
office,  the  onlj-one  by  that  name  in  the  State;  also,  the  boundaries 
of  the  county,  and  the  numbers  of  the  lands  within  its  limits,  as 
described  in  the  records  of  the  land-office  of  the  United  States. 
ifmitha  r.  Flournoy. .     346 

12.  Judicial  notice  of  ordinances  of  city ;  courts  do  not  take. — The  su- 
premo court  can  not  judicially  know  what  the  laws  and  ordinances 

of  a  city  corporatiou  iire. — Harbor  Master,  j-c.  v.  Southrrlaiid. ....  611 

I'UIMABT  AMD  SlCOJCDABT. 

13.  Deed ;  vskat  proof  does  not  sufficiently  show  loss  of.  —The  losB  or  de» 
straction  of  a  deed,  left  in  the  office  of  the  judge  of  probate  fbr  re- 


788  INDEX. 

EVIDENCE  -Continued. 
gistration  by  the  grantor,  without  paying  the  fees  of  registration, 
is  not  sufBcicntly  proved,  by  showing  it  can  not  be  found  in  said 
office,  where  the  said  judge  of  probate  is  shown  to  have  been  suc- 
ceeded by  another,  who  on  turning  over  to  his  successor  the  books 
and  records  of  his  office,  took  away  the  deeds  recorded  by  him  for 
the  purpose  of  collecting  his  fees,  there  being  no  proof  that  it  can 
not  be  found  in  the  hands  of  the  said  outgoing  judge  of  probate. 
Hlnes  V.  Chancey 637 

14.  Deed,  certified  transcript  of  under  sections  1548-49  of  Bevised  Code; 
when  only  can  he  received  in  evidence. — The  duly  certified  transcript 
of  a  deed,  acknowledged  or  proved,  substantially  in  the  form  given 
in  the  Revised  Code,  sections  1548-49,  can  only  be  received  as  evi- 
dence of  the  execution  and  contents  of  the  original  deed,  after  the 
original  is  shown  to  be  lost  or  destroyed,  or  that  the  party  offering 

it  has  not  the  custody  or  control  of  it. — S.  C 637 

15.  When  certified  copy  of  recorded  deed  is  admissible  evidence.— JJndev 
section  1544,  Revised  Code,  a  subsequent  purchaser  of  land  may 
give  in  evidence  a  certified  copy  of  the  deed  to  his  vendor,  on  the 
ground  that  he  has- not  the  custody  of  the  original.— t/owes'  Heirs 

V.   Walker 175 

16.  When  transcript  from  general  land-office  admissible  evidence. — A 
transcript  from  the  general  land-office  of  the  United  States  of  the 
deed,  to  the  patentee,  made  bj'  a  purchaser  from  an  Indian  reserve 
under  the  Indian  treaty  of  1832,  is  secondary  evidence,  and  admis- 
sible only  when  the  absence  of  the  original  is  properly  accounted 
for.— ;S.  C 175 

Pabol  and  Written. 

16.  Contract  reduced  lo  loriiing  ;  for  what  purpose  parol  evidence  inad- 
missible.— In  a  suit  upon  a  contract  in  the  shaj)e  of  a  promissory 
note  for  the  hire  ol  a  slave,  which  besides  the  promise  to  pay  a  sum 
certain  in  money,  contains  various  stipulations  about  the  clothing 
and  return  of  the  slave,  the  pleas  being  in  short  by  consent,  "gen- 
eral issue,  failure  of  consideration,  want  of  consideration,  and 
frauds, ''the  plaintiff  having  offered  in  evidence  the  note  and  rested 
his  case,  the  defendant,  having  offered  at  the  time  of  asking  the 
questions  no  evidence  in  support  of  his  pleas,  offered  to  ask  a  wit- 
ness the  following  questions  :  "State  the  contract  in  full  that  was 
made  between  you  and  plaintiff  in  reference  to  the  hire  of  this 
negro,  at  said  time  and  cotemporaneous  with  the  signing  of  said 
instrument.  Was  there  a  warranty  of  soundness  given  by  plaintiff? 
Did  not  said  warranty  form,  in  part,  the  consideration  of  said 
agreement  or  contract  ?  Was  not  said  warranty  a  part  of  con- 
tract?" <fcc., — Held,  that  the  court  properly  refused  to  permit  an 
answer  to  the  questions,  as  they  tended  to  add  to,  vary  and  change 
the  written  contract  between  the  parties. — Gaines,  et  al.  v.  Shelton.  413 

Recoeds. 

17.  Lost  records;  what  not  proof  sufficient  to  authorize  substitution  of. — 
An  application  to  substitute  lost  records,  under  §  652  of  the  Re- 
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vifled  Code,  cad  not  be  sustained  by  proof  that  the  jndge  failed  to 
make  the  proper  entries  and  decrees ;  nor  will  it  sostain  a  decree  to 
complete  the  minate  entries  and  decrees  in  a  canse,  rendered  under 

§796  of  the  Revised  Code.-^oxr.  Delk.. 729 

IB.  Judgments  of  former  county  courts  ;  how  oertifUd  since  transfer  to 
circuit  court. — A  transcript  of  the  proceedings  and  judgment  of 
the  county  court  of  Mobile  in  1840,  is  properly  certified  by  the 
clerk  of  the  circuit  court  of  Mobile  county.— ./ones'  Heirs  r.  Wal- 
ker  ' 175 

Vajuakce. 

19.  Variance  between  bill  und  proof ;  when  immaterial.— A  Tariance  be- 
tween the  statements  of  the  bill  and  proof,  if  not  of  such  a  char- 
acter as  to  operate  as  a  surprise  to  the  defendants  and  thej'  do  not 
appear  to  be  thereby  injured,  should  generally  be  held  to  be  im- 
material.—O/utt  et  aL  V.  Scott .' 10§ 

20.  I'ariance  ;  what  is. — A  charge  of  larceny  of  the  property  of  W. 
O.  M.  G.  is  not  the  same  as  a  charge  of  larceny  of  the  property  of 
W.  O.  M.  G.  or  his  son  M.  G.,  and  the  record  of  the  latter  case  is 
not  competent  proof  of  the  former. — Btowh  v.  The  State 47 

EXECUTION. 

1.  Administrator,  judgment  against,  returned  nulla  bona;  effect  of. 
An  execution  de  bonis  intcstatis  upon  a  judgment  rendered  against 
an  administrator,  returned  "no  property,"  is  conclusive  evidence 
of  assets  or  a  devastaint  against  the  sureties  of  the  administrator 

in  a  suit  upon  the  administration  bontt. —  (trace  r.  Martin 135 

2.  Sale  under  execution  issued  oh  a  judgment  by  default,  rendered  since 
the  war  on  summons  issued  and  served  during  the  war,  not  a  nullity. 
A  judgment  of  a  circuit  court  of  this  State,  rendered  on  :kl  of  Sejv 
tember,  1H66.  during  the  existence  of  the  provisional  government, 
founded  upon  a  summons  issued  from  a  rebel  court  in  this  State 
on  the  8th  day  of  February,  1(^1,  and  served  upon  the  defendant 
by  the  rebel  authorities,  though  such  judgment  be  token  by  default, 
is  not  a  nullity.  A  sale  of  lauds  made  by  the  sheriff  uuder  author- 
ity of  an  execution  issued  on  such  a  judgment,  and  regularly  con- 
ducted, is  valid,  and  the  shcrifF's  deed  conveys  to  the  purchaser 
such  title  as  could  pass  by  the  B&\e.— Hush  v.  Glorcr . .  167 

3.  Krecution  issuetl  aftrr  defendant's  death,  and  sale  of  lands  under  it; 
inralidity  of. — An  execution,  issued  alter  the  death  of  the  defend- 
ant in  the  judgment,  is  void  ;  and,  consequently,  a  sale  under  it  is 
also  void,  and  may  be  set  aside  on  motion,  at  the  instance  of  the 
heir-at-law.— /ffacA  et  at.  p.  Dennis 282 

4.  Parties  to  motion  to  set  aside  sale  under  execution, — There  is  no  set- 
tled rule,  as  to  who  are  the  necessary  parti(>8  defendant  to  a  motion 
to  set  aside  the  sale  of  lands  uuder  execution.  Genernlly,  those 
persons  only  who  have  an  interest  in  the  sale,  or  who  will  be  ])reja- 
diced  by  setting  it  aside,  need  be  made  defendants  to  the  motion. 
S.C       '  262 
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1.  Settlement  of  administrator  with  himself  as  guardian  of  infant  dis- 
tributees.— When  an  administrator  is  also  the  guardian  of  the  infant 
distributees  of  the  estate,  the  chancerj'  court  only  has  jurisdiction 
to  settle  his  accounts;  but  a  settlement  made  in  the  jsrobate  court, 

in  such  case,  is  not  absolutely  void. — Bruce  s  Ex'rix  v.  Strickland.  192 

2.  Beceipt  of  Confederate  money  hy  administrator,  or  investment  in 
Confederate  bonds. — An  administrator  who,  during  the  late  war, 
converted  the  assets  of  the  estate  into  Confederate  money  or  bonds, 
is  liable  to  account  for  the  same,  on  his  final  settlement,  in  sound 
funds ;  but  the  improper  allowance  of  a  credit  by  the  court,  for 
such  money  and  bonds,  is  a  mere  irregularity,  or  error  of  law,  and 
does  not  render  the  final  settlement  absolutely  void,  nor  authorize 
the  court  to  set  it  aside  at  a  subsequent  term. — S.  C 192 

3.  Notice  of  final  settlement  of  administrator's  accounts. — To  sustain 
a  decree  of  the  probate  court,  rendered  on  final  settlement  of  an 
administrator's  accounts,  the  record  must  affirmatively  show  that 
the  parties  in  interest  had  notice,  either  by  personal  service,  or  by 
proper  publication,  of  the  intended  settlement ;  and  if  the  record 
shows  that  the  notice  was  given  by  posting  at  the  court-house  door 
and  three  other  public  places  in  the  county,  (Eevised  Code,  §  2446,) 
it  must  also  affirmatively  show  that  no  newspaper  was  published  in 
the  county.— 6f.  C 192 

4.  Sale  of  decedent's  estate  ;  who  may  move  to  set  aside. — An  administra- 
tor, on  whose  petition  real  estate  is  sold  under  an  order  of  the  pro- 
bate court,  can  not  afterwards  move  the  court  to  set  aside  the  sale  for 
want  of  jurisdiction,  although  the  estate  is  afterwards  declared  in- 
solvent, and  he  is  continued  in  the  office  of  administrator  :  the 
estoppel  operates  against  the  person,  and  not  against  his  official 
capacity. — Snedecor  et  al.  v.  Mobley 517 

5.  Statute  of  limitations  ;  ivhen  begins  to  run. — The  statute  of  limita- 
tions of  six  years  in  favor  of  the  sureties  of  executors,  administra- 
tors and  guardians,  (Rev.  Code,  §  2901,)  begins  to  run  from  the 
date  of  the  final  settlement  of  the  trust. — Rives  v.  Flinn 481 

,  C.  Administrator,  promissory  note  payable  to ;  when  may  maintain 
action  thereon  in  his  oicii  name. — If  an  administrator  in  North  Caro- 
lina, on  his  final  settlement  there,  is  charged  with,  and  accovints 
for  a  note,  given  to  him  as  administrator,  by  a  resident  of  Ala- 
bama, for  property  purchased  at  a  sale  of  his  intestate's  estate,  the 
note  thereby  becomes  his  property,  and  he  may  maintain  an  ac- 
tion on  it,  in  his  own  name,  whether  the  sale  was  or  was  not  made 

by  authority  of  law.  —Dunlap  v.  Neicman  et  al 429 

7.  Bill  in  equity  ;  administrator  may  file  to  subject  estate  of  maker  of 
such  note,  i7i  hands  of  heirs. — On  the  death  of  the  maker  of  such 
a  note,  in  this  State,  if  his  children,  without  administration,  take 
possession  of  and  convert  his  estate  to  their  own  use,  it  becomes 
a  fund  in  their  hands,  which  the  payee  of  said  note  may  subject 
to  its  payment,  by  a  bill  in  equity  filed  for  that  purpose.  In  such 
a  case,  there  is  no  adequate  remedy  at  law. — S.  C 429 
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8.  AdminiatratioH,  court  granted  by;  what  allegation  $ufficient  as  to. 
In  Rnch  a  bill,  it  is  Biifficient  to  stftte  that  the  complainant  was  duly 
appointed  administrator  in  North  Carolina,  without  stating  the  par- 
ticular court  or  authority  by  which  the  appointment  was  made. — 

S.  C. 429 

9.  Final  nettlemmt ;  what  allegation  as  to,  sufficient.— Where  the  bill 
states  that  the  final  settlement,  dc.  was  made  in  the  court  of  pleas 
and  quarter  sessions  of  Moore  conntj'.  North  Carolina,  this  is  suffi- 
cient, without  stating  that  said  court  bad  jurisdiction  to  make  said 
nettlement.  Prima  facie,  it  is  to  be  presumed  the  court  had  juris- 
diction.— 8.  C 429 

10.  Administrator,  judgment  against,  returned  nulla  bona;  ^ectof. — 
An  execution  de  bonia  intestatit  upon  a  judgment  rendered  against 
an  administrator,  returned  "no  property,"  is  conclusive  evidence 
of  assets  or  a  devastarit  against  the  sureties  of  the  administrator  in 

a  suit  upon  the  administration  bond.— Grace  r.  Martin 135 

11.  Same  ;  liability  of,  for  debt  due  by  him  as  surety  of  debtor. — When 
administration  is  granted  to  a  person  who  is  indebted  to  the  dece- 
dent's estate,  the  administrator  is  chargeable  with  the  debt  as  as- 
sets collected,  although  he  is  only  surety  of  another  person. — Coch- 
ran c.  Martin 525 

12.  Who  may  file  petition  to  set  aside  sale. — An  administrator  de  bonis 
non  may  make  application  to  the  probate  court  to  set  aside  an  or- 
der of  sale  and  sale  of  lands  belonging  to  his  testator's  estate, 
which  were  made  on  the  application  of  the  administrator  ic  chief 
for  the  purpose  of  equitable  division  among  the  heirs-at-law. — 
Smitha  et  al.  v.  Flournoy 346 

13.  Administrator  ;  when  liable  as  for  devastavit. — Where  a  trustee  ap- 
plied the  trust  funds  to  the  use  of  an  estate  of  which  he  was  admin- 
istrator, and  afterwards  bought  cotton  of  that  estate,  a  portion  uf 
which  he  designed  for  the  trust,  but  never  set  apart,  and  then  sold 
the  cotton  for  Confederate  bonds,  which  he  also  sold,  and  made  a 
partial  settlement  without  any  reference  to  these  transactions, — 
Ueld.  that  on  his  final  settlement  he  was  properly  charged  with  the 
amount  of  the  trust  funds  appropriated,  with  interest,  in  lawful 
money. — Hall  v.  Glorer 4t>7 

14.  "Option  of  etecutor ;''  when  can  not  be  permitted  to  defeat  legacy. 
A  cluiise  of  n  will  as  follows:  "I  give  to  my  friend  P.  O.  H.  ten 
thousand  dollars  in  notes  or  in  Confederate  States  bonds,  at  the 
option  of  my  executors  hereinafter  named,  creates  a  general  and 
not  a  specific  legacy,  which  "  the  option  of  the  executors"  will  not 
be  permitted  to  defeat,  by  a  payment  of  the  Confederate  States 
bonds,  which  had  become  worthless,  when  there  were  general  as- 
sets oat  of  which  the  legacy  could  be  paid,  in  whole  or  in  part. — 
Harper  t.  Jiibb  and  Falkner,  Ez'rs M7 

For  necessary  averments  of  petition  by  administrator  for  order  of 
sale,  ix.,  see  title  Coubt.  Pbobatk. 
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See  Cbiminal  Law,  under  that  title. 
FEAUDS,  STATUTE  OF-FRAUD  IN  GENERAL. 

1.  Mortgage  to  hona-fide  creditor  ;  tvhen  void  as  against  other  creditors. 
Where  a  debtor,  in  failing  circiimstanceB,  mortgaged  to  one  of  his 
principal  creditors  almost  the  whole  of  his  estate,  equal  in  value 
to  fifty  per  cent,  more  than  the  debt  secured  ;  stipulating  with  him, 
both  in  the  convej^ance  and  privately,  for  two  or  more  years'. delay 
in  its  foreclosure,  the  mortgagee  knowing  that  there  were  other 
creditors,  who  would  therebj'  be  hindered,  delayed,  and  most  likely 
totally  defeated, — Held,  that  the  mortgage  was  fraudulent  and  void, 
under  section  1865  of  the  Revised  Code,  as  against  other  creditors. 
Reynolds  v.  Welsh 200 

2.  Fraud  permits  inquiry  into  consideration  even  when  stated  in  con- 
tract.— Where  parties  hiive  fixed  the  consideration  and  stated  it  in 
the  contract  as  a  part' of  the  agreement,  inquiry  into  the  question 
of  a  failure  of  consideration  is  precluded,  unless  there  is  fraud, 
misrepresentation,  or  deceit. — Gaines  et  al.  v.  Shelton 413 

3.  Fraud  of  vendor  at  executor's  sale  of  lands  ;  when  will  jyermit  pur- 
chaser to  resist  collection  of  notes  for  j)urchase-money  without  sur- 
rendering possession. — Where  executors  sell  the  lands  of  their  tes- 
tator, under  an  order  of  sale  by  the  probate  court  for  that  jDurpose, 
if  the  vendee  gives  his  notes  for  the  piirchase-money,  and  is  let 
into,  and  retains  the  possession  of  the  premises,  he  can  not,  at 
law,  defend  an  action  by  the  executors  on  said  notes,  on  the 
ground  that  the  order  of  sale  is  erroneous  ;  even  its  utter  invalidity 
is  no  defense  to  such  an  action.  If,  however,  the  vendee  has  paid 
a  part  of  the  price,  or  made  necessary  and  permanent  improve- 
ments, where  fraudulent  representations  have  been  made,  to  the 
injury  of  the  vendee,  or  the  vendor  can  not  make  good  titles,  and 
in  some  other  like  cases,  the  vendee  may,  without  restoring  the 
possession,  within  a  reasonable  time,  file  his  bill  in  a  court  of 
chancery  to  rescind  the  sale,  and  to  enjoin  the  collection  of  the 
purchase-monej'.  In  such  cases,  the  vendee  is  permitted  to  retain 
the  possession  as  a  security  for  the  money  paid,  and  to  indemnify 
him  for  necessary  and  permanent  improvements  made,  in  good 
faith,  lapon  the  premises. — IHckson  et  al-  v.  Lingold  et  al 411) 

4.  Fraud;  prevents  decree  of  specific  performance  of  contract  for  sale 
of  land  — Courts  of  equity  will  not  decree  the  specific  execution  of 
a  contract  for  the  sale  ot  real  estate,  where  the  contract  is  founded 

in  fraud  or  imposition. — Ellett  v.  Wade 457 

5.  Statute  of  frauds  :  what  promise  to  answer  for  debt,  ^~c.  of  another, 
void. — Where  an  administrator  has  advanced  money  and  necessa- 
ries to  an  infant  distributee,  and  claims  an  allowance  for  the  same, 
as  against  her  distributive  share,  on  final  settlement  of  his  ac- 
counts ;  a  promise  by  her  guardian,  present  and  representing  her 
on  the  settlement,  that  if  the  administrator  "would  withdraw  said 
claim,  and  not  insist  on  the  allowance  of  a  credit  for  the  same," 


INDEX.  793 

FRAUDS,  STATUl-E  OF-FRAUD  IN  GENERAL.— CoBPmrozD. 

he  woald  pay  it  when  certain  lands  belonging  to  the  infant  were 
sold,  or  when  the  porchase-money  for  them  was  collected,  is  a 
promise  to  answer  for  the  debt,  &jc.  of  another,  (Rev.  Code,  §  1862), 
and  is  void  if  not  rednc"  i  to  writing. — Sharman  t.  Jackaon 329 

6.  Frauds,  staiute  of;  what  promiie  tril/aa.— J.  gave  a  mortgage  to  T. 
on  two  males  and  his  rrop  of  cotton,  to  secure  the  payment  of 
$500.  He  was  indebted  to  bim  about  the  same  amount  in  addi- 
tion. He  and  T.  disputing  about  the  debt  to  which  the  cotton 
should  be  applied,  D.  proposed  to  give  bis  note  to  T.  for  the  nnse- 
cured.debt,  and  take  a  mortgage  on  the  mules  for  his  reimburse- 
ment, the  existing  mortgage  to  be  satisfied  with  the  cotton,  and  J. 
to  join  with  him  in  renting  land  from  T.for  the  next  year.  T.,  in 
pursiuuice  of  the  agreement,  received  the  cotton  in  satisfiiction 
of  his  mortgage,  and  J.,  aft^r  promising  to  execute  the  agreement 
on  a  subsequent  day,  and  obtaining  the  credit  on  his  mortgage 
debt,  refuned  to  consummate  it.  He  insisted  all  the  time  that  his 
payment  should  be  so  appropriated, — Held,  that  the  agreement 
waH  void,  because  not  in  writing,  and  that  J.  had  the  right  to  apply 
his  payment  as  he  preferred. —7(>irii«eN(/  v.  Jonet  et  al 479 

7.  Frauds,  atatute  of;  vkat  contract  not  iritkin. — A  parol  contract 
for  the  rescission  of  a  sale  of  land,  the  purchase-money  not  having 
been  paid,  accompanied  by  a  return  of  the  possession  to  the  ven- 
dor, is  without  the  statute  of  frauds. — ArritujtOK  r.  Porter 714 

GENERAL  ASSEMBLY. 

I.  Per  diem,  ci>mpeniKition  ;  when  officer*  and  membem  of  thr  general 
asttmbl^  »f  Alabama  not  entitled  to. — When  the  general  assembly, 
during  an  annual  session  of  the  legislature,  adjourns  for  a  month, 
longer  or  shorter,  and  the  object  of  such  adjournment  is  that  the 
members  may  return  to  their  homos,  and  the  business  of  the  ses- 
sion thereby  ceases  for  that  time  ;  in  such  a  case,  neither  the  mem- 
bers nor  the  officers  of  the  two  houses  are  entitled  to  their  per  diein 
compensation  for  the  perioil  of  such  adjournment. — Moren,  Lieut. 
Gov.,  V.  Blue 709 

GUARDIAN  AND   WARD. 

1.  GmarUmn  ;  reeeipt  of  ktuhand  t^f  toard,  vken  ditckanje*. — A  bona- 
.   fide  and  uuiupuiched  receipt  by  the  husband,  in  full  of  all  de- 

mandN,  for  the  separate  statutory  estate  of  the  wife,  delivered  to 
the  bnsbuud  by  the  guardiau,  is  a  full  discharge  of  the  gnardian 
both  at  law  and  in  equity. — Mof)lry  and  Wije  r.  Jyeopharl  et  al 8S7 

2.  Guardian  ;  liabilitjf  of,  fnr  Itouipound  interest. — As  a  general  rale, 
a  guardian  is  not  chargeable  with  oomponnd  interest,  onless  he 
has  collected  it. — Starling  v.  Jlalkum 314 

•\.  Same,  liability  for  upeeie. — He  is  not  chivrgcable  in  8peci«>.  on  final 
settlement,  on  the  ground  that  he  received  sp(H:ie  or  its  e<iuivaleot  ^ 
in  18C1  ;  United  States  treasury-notes  being  a  legal  U^nder  for  debts 

54 
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contracted  before  as  well  as  since  the  passage  of  the  act  of  congress 
of  February  25,  1862.  —S.  C 314 

4.  Same  ;  right  to  credit  for  ^penditures  heyovd  income  and  for  hoard. 
If  a  guardian  commit  the  custodj'  and  control  of  a  female  ward  to 
a  i^erson  who  compels  personal  services,  from  her,  while  her  educa- 
tion and  culture  are  wholly  neglected,  he  will  not  be  allowed  a 
credit  for  her  board  within  the  value  of  her  personal  services,  nor 
for  expenditures  beyond  the  income  of  her  estate,  when  she  is  able 

to  maintain  herself. — S.  C 315 

5.  Same  ;  competency  of,  as  witness  for  himself. — A  guardian  is  a  com- 
petent witness  for  himself,  on  final  settlement  of  his  accounts,  to 
prove  the  correctness  of  any  vouchers  claimed  by  him. — *S.  C. 315 

6.  General  guardian,  appearance  hyfor  minor  ;  effect  of. — The  general 
guardian  of  a  minor  may  appear  and  represent  him  on  the  final 
settlement  of  the  succession  by  the  administrator,  and  such  ap- 
pearance cures  the  want  of  notice. — Rives  v.  Flinn  et  al 481 

7.  Guardian  ;  when  statute  of  limitations  begins  to  run  in  favor  of. 
The  statute  of  limitations  of  six  years  in  favor  of  the  sureties  of 
executors,  administrators  and  guardians,  (Rev.  Code,  §  2901,)  be- 
gins to  run  from  the  date  of  the  iinal  settlement  of  the  trust. — <S.  C.  481 

8.  Guardian  of  infant  distributees  of  estate,  tchen  settlement  with  him- 
self as  adminisfrator,  not  absolulcly  void. — When  an  administrator 
is  also  the  guardian  of  the  infant  distributees  of  the  estate,  the 
chancery  court  only  has  jurisdiction  to  settle  his  accounts;  but  a 
settlement  made  in  the  probate  court,  in  such  case,  is  not  abso- 
lutely void. — Bruce  8  Exrix,  v.  Strickland 192 

HARBOR  MAtJTEE. 
See  Mobile,  City  of,  1. 

HUSBAND  AND  WIFE. 

1.  Married  xcoman  with  separate  statutory  estate;  can  not  purchase 
land  j)artly  on  credit,  and  take  title  to  herself — A  married  woman , 
in  this  State,  since  the  passage  of  the  act  of  the  general  assembly 
of  March  1,  1848,  entitled  "An  act  securing  to  married  women  their 
separate  estates,  and  for  other  purposes,"  has  no  legal  capacity  to 
purchase  lands  and  take  title  to  herself.  And  if  she  attempts  to  do 
so,  and  enters  into  such  a  contract,  and  pays  a  part  of  the  pur- 
chase-money and  gives  her  promissory  notes  for  the  balance  of  the 
purchase-money,  and  secures  the  notes  by  a  mortgage  on  the  lands 
thus  attempted  to  be  sold  to  her,  she  may  go  into  chancery  and 
have  her  money  paid  back  to  her.  —Cotcles  v.  Marks 612 

2.  Same  ;  what  relief  chancery  will  give  to. — In  such  case,  if  the  lands 
should  be  sold  under  a  power  in  the  mortgage,  and  the  purchaser 
at  the  mortgage  sale  comes  into  chancery  against  the  married 
woman  to  foreclose  her  right  of  redemption,  and  to  have  her  deed 
given  up  and  cancelled  as  a  cloud  upon  his  title,  upon  a  cross-bill 
filed  by  such  married  woman  setting  up  her  right  as  a  married 
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woman  ander  our  statute,  tbe  court  will  direct  her  debt  to  be  held 
as  a  cbargu  upon  tbc  land,  and  decree  her  money  to  be  paid  back 
to  her,  within  a  reasonable  time,  or  in  the  eveut  of  failure,  that 
the  land  be  sold,  and  her  debt  paid  out  of  the  proceeds  of  sneh 
sale.— 6',  C 612 

3.  Same ;  for  tchat  married  woman  wUl  be  held  to  account. — Bat  such 
married  woman  will  be  held  to  account  for  the  value  of  the  rents 
and  protits,  if  any,  v^hich  accrued  to  her  out  of  said  land  daring 
her  use  and  occupation,  which  hare  been  used  by  her  '•  for  articles 
of  comtort  and  support  of  the  household,  suitable-  to  the  degree 
an:l  condition  in  life  of  the  family  of  said  married  woman,  and  for 
which  the  husband  would  be  liable  at  common  law." — S.  C 612 

4.  Confiioi  of  laws,  «»  to  property  r'ujhtu  of  hwthand  and  wife,  under 
marriage  celebrated  in  iiouth  Carolina,  with  intcHtion  to  reside  i» 
Alabama,  where  husband  was  domiviled.—A.  marriage,  contracted 
and  celebrated  in  tbe  State  of  South  Otrolina,  between  a  man,  a 
citizen  of  this  State,  domiciled  in  this  State,  with  a  woman,  a  citi- 
zen of  the  former  State  ^nd  residing  there,  with  the  intention  of 
coming  immediately  to  this  State,  to  reside  at  the  husband's  dom- 
icile here,  will  be  treated  in  oar  conrts  as  a  marriage  contracted  in 
this  Statu,  for  the  purpose  of  regulating  the  marital  rights  of  both 
parties;  and  the  marital  rights  of  the  wife  will  be  regulated  by  the 
laws  of  the  husband's  domicile,  if  there  is  no  marriage  contract. 
Glenn  r.  Glenn 204 

5.  Same,  as  to  property  afterwards  bequeathed  and  devised  to  wife  i» 
South  Carolina. — Property,  given  to  a  married  woman  dv'>miciled 
with  her  husband  in  this  St^Ue,  who  is  a  citizen  of  this  State,  by 
tbe  will  of  her  father,  in  the  State  of  South  Carolina,  in  IHi'i,  siuce 
the  pas.sage  of  the  act  of  the  general  assembly  of  this  State,  ap- 
proved March  1,  IS-W,  entitled  "An  act  secnring  to  married  women 
their  separate  estjites,  and  for  other  purposes,"  for  her  sole  and 
separate  ufte  and  benefit,  during  her  natural  life,  is  to  bo  taken, 
held,  and  esteemed  hero,  as  the  separate  property  of  the  wife  to 
the  extent  of  her  estate  therein,  under  the  law  of  this  State  regn- 
lating  the  "separate  est^tte  of  wife,"  as  found  in  the  Codo  of  Ala- 
bama,—Pamph.  Acts,  l«47-4«,  p.  79;  Code,  §§  iy93,  11)97;  Revised 
Code,  ^^  2:iS2,  23rW— S.  C 204 

6.  liesulting  trust  f^  wife  declared,  in  lands  purchased  by  husband  with 
money  belonging  to  her  statutory  separate  estate. — If  the  husband 
takes  possession  of  the  wife's  property  given  to  her  in  South  Caro- 
lina, and  converts  the  same  into  money  by  a  sale  there,  and  after- 
wards brings  the  money  thus  obtained  to  this  State,  and  invests  it 
in  the  purchase  of  lauds  here,  but  takes  the  title  in  bis  own  name, 
a  trust  results  to  the  wife  in  such  lands  so  purchased  by  the  hus- 
band with  her  money,  which  will  be  enforced  at  the  suit  nf  the  wife 
against  the  husband  in  a  court  of  chancery,  to  the  extent  of  the 
wife's  money  so  invested,  and  interest  thereon,  if  the  husband 
makes  no  objection  as  to  the  interest. — .S.  C .'  204 

7.  Statutory  separate  estate  of  wife :  husband   may  reecitv. — T^^e  husr 
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band  may  receive  from  his  wife's  guardian  her  statutory  separate 
estate  and  receipt  for  the  same.  Such  receipt,  if  in  fall  of  all  de- 
mands and  unimpeached,  is  a  full  discharge  of  the  guardian,  both 
at  law  and  in  equity.  —Mobley  and  Wife  r.  Leophart 357 

8.  Same ;  what  held  to  he  part  of. — Mrs.  L.  joined  her  husband  in  a 
promissory  note  for  her  husband's  debt  for  $2,000,  and  also  in  a 
mortgage  on  her  lands  of  her  separate  estate,  derived  from  the  will 
of  her  father  since  the  passage  of  the  Code,  to  secure  the  payment 
of  said  note  to  E.  K.  &  Co. ;  afterwards  Mrs.  L.  and  her  husband 
sold  said  lands  to  K.  for  $6,000,  and  R.  was  to  pay  the  |2,000  mort- 
gage debt ;  R.  then  sold  the  same  lands  to  B.,  and  B.  also  under- 
took the  payment  of  said  mortgage  debt  to  E.  K.  &  Co.  But  R. 
and  B.  failed  to  pay  said  mortgage  debt,  and  thereupon  the  sur- 
viving partner  of  E.  K.  &  Co.  filed  his  bill  against  Mrs.  L.  and  her 
husband  to  foreclose  the  mortgage  and  to  collect  the  mortgage 
debt.  In  this  wuit  he  failed,  and  the  mortgage  and  note  were  held 
to  be  void  as  to  Mrs.  L., — Held,  that  after  the  defeat  of  the  mort- 
gage, the  $2,000  (the  amount  of  the  mortgage  debt)  left  in  R.'s 
hands  to  pay  this  debt,  was  the  separate  -property  of  Mrs.  L.,  which 
was  secured  to  her  by  a  vendor's  lien  in  her  favor  on  said  land,  and 
she  could  file  her  bill  in  chancery  by  her  next  friend  against  her 
husband  and  B.,  who  was  in  the  possession  of  said  land  under  R.'s 
deed,  to  enforce  her  lien  for  said  $2,000  so  left  in  the  hands  of  R. 
Bunkley  et  al.  v.  Lynch 210 

9.  Same;  what  property  constitutes. — Real  estate  purchased  by,  and 
conveyed  to  a  married  woman  in  1861,  although  paid  for  by  her 
with  money  derived  from  the  income  and  j>rofits  of  property  set- 
tled in  the  hands  of  a  trustee  to  her  separate  use,  by  an  ante- 
nuptial agreement  made  in  1839,  is  her  separate  estate  by  force  of 
section  2371  of  the  Revised  Code,  and  not  by  the  common  law. — 
Ellett  V.  Wade 456 

1 0.  Same  ;  how  only  can  he  conveyed. — The  separate  estate  of  a  married 
woman,  whether  by  the  common  law,  or  by  the  Revised  Cod*,  can 
only  be  sold  and  conveyed  by  husband  and  wife  jointly,  in  the 
manner  prescribed  by  the  Revised  Code,  unless  the  will,  deed,  or 
other  instrument  by  which  the  separate  estate  is  created,  otherwise 
provides.— ^/S.  C. 456 

1 1.  If'ife  ;  when  not  competent  witness  for  husband. — The  wife  is  nota 
competent  witness  for  her  husband  in  a  criminal  case. — Johnson  v. 
The  State 10 

12.  Wife  ;  in  what  case  may  be  agent  and  imtness  for  husband. — The 
wife  maj'  lawfully  become  the  agent  or  attorney  of  the  husband, 
and  as  such  she  is  a  competent  witness  for  him,  except  in  "crimi- 
nal cases,"  and  in  certain  suits  against  executors  and  administra- 
tors — ^Rev.  Code,  §  270i.— Lang  v.  Waters'  Adm^r 625 

12.  Same;  agency  of  wife  for  husband,  how  may  he  proved. — The  wife, 
being  the  agent  of  the  husband,  may  prove  her  agency,  in  a 
suit  against  him.— <&  C. C25 
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INDIAN  llESERVE. 
See  Public  Lands. 

INJUNCTION. 

J.  InjuncUon  ;  when  trill  lie  to  prevent  atterlion  of  claim  to  Uind,  cfc 
Where  the  property  of  a  railroad  oompaDj  has  been  sold  by  the 
tax-collector,  for  the  noD-payment  of  taxes  which  have  been  re- 
mitted, by  act  of  the  legislntare,  before  the  sale  ;  and  the  purchaser 
makes  no  attempt  to  assert  his  right  to  the  property,  bat  allows 
the  company  to  retain  possession, — a  court  of  etjuity  will  entertain 
a  bill  by  the  railroad  company  to  auunl  the  sale,  cancel  the  deed 
made  to  the  purchaser,  and  enjoin  him  from  asserting  any  claim 
to  the  property.— J/oWi«  cf  Girard  liailroad  Co  v.  Feeble* 317 

2.  Same;  urAen  will  lie  to  restrain  opening  street  by  municipal  cor- 
poration.— An  injunction  will  lie,  at  the  suit  of  the  proprietor, 
to  restrain  a  municipal  corporation  from  opening  a  new  street  on 
his  land,  and  collecting  n  sum  of  money  out  of  him,  assessed  as 
his  benefit  of  the  proposed  improvement,  and  his  contribution  to 
the  cost  of  opening  the  street,  when  the  proceedings  of  the  corpo- 
ration appear  to  be  regular,  and  their  invalidity  i»  to  be  shown  by 
extrinsic  evidence.— iVj//e»-  r.  Mayor,  Aldermen,  <tc.,o/  Mobile 1G3 

3.  Same  ;  when  will  lie  to  restrain  use  of  toll-bridge. — An  act  of  the 
general  uK.sembly  of  this  State  incorporating  a  company  of  persons, 
with  authority  to  erect  a  toll-bridge  across  a  river  in  this  State,  is 
a  contract,  which  must  be  construed  in  reference  to  the  laws  as 
they  existed  at  the  ilate  of  its  passage.  Such  a  contract  the  gen- 
eral assembly  cannot  impair  by  a  second  grant  made  some  years 
after,  to  other  parties,  conferring  upon  them  authority  to  erect  an- 
other toll-bridge  within  three  miles,  by  water,  from  the  one  first 
erected,  over  the  same  stream,  when  the  first  act  was  passed  in 
J837.  If  such  second  toll-bridge  is  erected  within  the  distance  pro- 
hibited by  law,  at  the  date  of  the  tirst  act,  chancery  will  enjoin  its 
use  and  abate  it  as  a  toll-bridge. — i/icou  et  al.  v.  Tallastee  Bridge 

Co (552 

4.  Same;  tekenwill  lie  to  rentraiu  collection  <>f  notes  ijiven  for  pur- 
chase-money of  decedent's  land  sold  under  order  of  probate  court. — If 
the  vendee  of  laud  of  a  decedent's  estate,  sold  under  order  of  the 
probate  court,  gives  his  notes  for  the  purchase-money  and  is  let 
into  and  retains  possession  of  the  land,  he  can  not  at  law  defend 
an  action  by  the  executor  on  the  notes,  on  the  ground  of  the 
invalidity  of  the  order  of  sale.  If,  however,  the  vendee  has  paid 
a  part  of  the  price,  or  made  necessary  and  permanent  improve- 
ments, where  fraudulent  representations  have  been  made,  to  the 
injury  of  the  vendee,  or  the  vendor  can  not  make  good  titles,  and 
in  some  other  like  cases,  the  vendee  may,  without  restoring  the 
possession,  within  a  reasonable  time,  file  his  bill  in  a  court  of 
chancery  to  rescind  the  sale,  and  to  enjoin  the  collection  of  the 
porehMe-money.  In  sncb  cases,  the  vendee  is  permitted  to  retain 
the  poMenton  as  a  secority  for  the  money  paid,  and  to  indemnify 
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him  for  uecessary  and  permanent  improvements  made,  in  good 
faith,  upon  the  premises. — Hickson  et  al.  v.  Lingold  et  al 419 

5.  Same;  when  prohibition  will  not  lie  against. — When  an  appeal  to 
the  circuit  court  has  been  taken  from  the  judgment  of  the  probate 
court  in  favor  of  the  contestant  in  a  case  of  contested  election  for 
sheriflf.and  the  successful  party  is  proceeding  under  sections  103-1 99 
of  the  Revised  Code  to  recover  from  the  incumbent  the  books, 
papers,  &c,,  of  the  office,  the  supreme  court  will  not  issue  a  prohi- 
bition against  an  injunction  from  the  chancery  court  restraining 
the  further  prosecution  of  the  summary  remedy,  xmtil  decision 
upon  the  appeal.  — Ex  parte  Scott 609 

6.  Injunction  bond;  not  void  because  taken  and  approved  by  officers  of 
a  government  in  rebellion  against  the  United  States. — An  injunction 
bond  taken  by  a  register  in  chancery  in  pursuance  of  an  order  of 
the  chancellor  granting  an  injunction  in  1863,  is  not  void  on  the 
ground  that  those  officers  represented  a  government  in  rebellion 
against  the  United  States. — Estes  v.  Prince  (J-  Garlick 269 

INSOLVENT  ESTATES. 

See  Estates  of  D!ecedents. 

INSURANCE. 

1.  Construction  of  application  for  policy,  as  to  properly  included. — A 
written  application  for  insurance,  in  which  the  property  is  de- 
scribed as  "a  frame  steam  saw-mill,  covered  with  sheet  iron,  situa- 
ted,'' etc.,  "boiler,  engine,  machinery,  and  belting  contained  there- 
in," includes  a  planing  machine  in  the  building  on  the  same  floor 
with  the  machiner}-  proper  of  the  mill,  about  twenty-five  feet  dis- 
tant, but  attached  to  it  by  the  belting,  and  plainly  visible. — James 
Biver  Ins.  Co.  v.  Merriit  &  Robertson 387 

2.  Same;  charge  to  jury  as  to. — In  an  action  on  an  insurance  policy, 
to  recover  damages  for  a  loss  by  fire,  a  charge  which  instructs  the 
jury,  that,  if  the  defendant's  agent  wrote  the  application  for  the 
insurance  after  an  inspection  of  all  the  machinery  in  the  building, 
and  wrote  it  in  such  form  as  to  include  a  planing  machine  with 
other  machinery  insuired  to  which  it  was  attached,  and  that  sixch 
was  the  understanding  of  the  agent  and  the  plaintiff',  then  the  de- 
fendant was  liable  for  the  insurance  of  the  planing  machine  as  well 
as  the  rest  of  the  machinery,  does  not  necessarily  leave  to  the  jury 
the  construction  of  the  wi'itiug,  when  there  is  conflicting  oral  evi- 
dence respecting  the  incliision  of  the  planing  machine. — S.  C... . .  387 

INTEREST. 

See  GuAEUiAN  and  Ward,   J. 
Husband  and  Wife,  6. 

JUDGMENTS  AND  DECREES. 

1.  Judgment,  ^c,  against  administrator;  when  conclusive  against 
surety. — An  execution  de  bonis  intestatis  upon  a  judgment  ren- 
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dered  against  an  administrator,  retarncd  "  no  property/'  is  concla- 
sive  evidence  of  aHKets  or  a  derastavit  against  the  sureties  of  the 
administrator,  in  a  suit  upon  the  administration  bond. — Grace  v. 

Martin 135 

5.  Decree  against  principal  ;  when  not  evidence  affaitml  surety. — A  de- 
crao  of  the  chaifcery  court  foreclosing  a  mortgage  of  land  is  not 
evidence  against  the  surety  of  a  debtor,  who  was  not  a  party,  in  a 
suit  at  law  to  recover  the  balance  of  the  purchase-money,  to  prove 
that  the  sale  had  not  been  rescinded  by  the  paitiea.— Arrington  v. 
Porter 714 

3.  Lien  of  decree  a<jainiit  guardi'in  and  father,  in  facor  of  ward  and 
daughter  ;  when  postponed  to  lien  of  mortgage  by  guardian,  in  favor  of 
honajide  creditor. — The  husband  may  receive  from  his  wife's  guar- 
dian his  wife's  statutory  separate  estate,  and  receipt  for  the  same ;  and 
if  the  receipt  is  iu  full  of  nil  demands,  it  is,  if  unimpeaohed,  a  full 
discharge  iu  law  and  equity  of  the  guardian.  In  such  a  case,  when 
the  father  is  the  guardian,  a  decree  rendered  iu  favor  of  the  hus- 
baud  and  his  wife,  who  is  the  ward,  for  her  use,  afte^  the  giving  of 
such  receipt,  against  the  guardian,  for  a  considerable  sum  of  money 
still  remaining  in  the  hands  of  the  guardian,  and  no  fieri  facias  has 
ever  been  issued  on  such  decree  to  enforce  collectiou  of  such  de- 
cree, it  has  no  such  lieu  agaiust  the  property  of  the  guardiau  as 
will  be  preferred  to  the  lien  of  a  mortgage  of  the  defenJant  in  such 
decree,  when  it  appears  that  the  mortgagee  is  a  bona  fide  creditor 
of  such  defendant,  and  that  the  mortgage  was  made  and  recorded 
during  the  suspension  of  the  Jia-i  facias  on  said  decree. — Mobley 
and  W\fc  V.  LeopharL 257 

4.  J'robatt:  decree ;  when  tnaif  be  set  asUU  at  subsequent  term. —A  final 
decree  of  the  probate  court  which  is  absolutely  void,  whether  for 
want  of  jurisdiction  of  the  subject  matter  or  of  the  i>ersous  inter- 
ested, may  be  set  aside  and  declared  void  at  a  subse<incut  term  ; 
secvs,  as  to  a  decree  whi.h  is  voidable  merely. — Bruce,  Ex'r,  v. 
Strickland 193 

5.  Same  ;  validity  of  order  (^  sale,  and  confirmatory  decree,  rendered 
in  IhtKJ.— An  order  of  the  probate  court  for  the  sale  of  a  decedent's 
lands,  apd  a  subsequent  decree  confirming  the  sale,  both  rendered 
in  ldC3,  are  not  void  as  being  the  acts  of  a  court  of  the  State  while 

in  insurrection  against  the  United  Stated. — Inman's  Jdm'rr.  Gibbs.  ^106 

6.  Final  decree;  what  not  sufficient  reason  for  disturbing.— A  decne 
disposing  of  the  ctjuities  of  the  case  and  ordering  a  reference  to 
the  master,  where  the  bill  was  filed  in  11^58,  and  the  cause  was 
brought  to  a  liearing  in  1HC<),  will  not  be  set  aside  as  a  nullity,  be- 
cause the  case  was  not  finally  disposed  of  uutil  after  tlie  end  of  the 
late  war.    If  otherwise  regular,  such  decree  is  valid. — ilicou  et  ol. 

c.  Tallassee  Bridge  Co : •  652 

7.  Same. — In  suoh  a  case,  n  final  decree  rendered  aft«r  the  restora- 
tion of  the  legal  State  government,  will  not  be  held  void  or  irreg- 
ular, because  the  reference  upon  which  it  is  foandod  was  commenc- 
ed before  the  rebellion,  and  not  ooucluded  until  after  the  restora- 
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tion  of  the  legal  State  government,  when  such  order  of  reference 
was  renewed  after  the  restoration,  and  the  report  made  under  the 
authority  of  the  renewed  order. — S.  C 652 

8.  Same  ;  what  sufficient  to  support  decree. — A  report  on  such  a  refer- 
ence, after  it  is  confirmed  without  objection  or  exception  in  the 
court  below,  Will  be  held  sufficient  to  support  the  final  decree,  for 
the  amount  of  principal  and  interest  ascertained  and  stated  by  the 
master  on  such  renewed  reference. — S.  C 652 

9.  Judgment  iy  default,  rendered  since  the  war  on  summons  issued  and 
served  during  the  war,  not  a  nullity. — A  judgment  of  a  circuit  court 
of  this  State,  rendered  on  3d  of  September,  1866,  during  the  exist, 
ence  of  the  provisional  government,  founded  upon  a  summons  is- 
sued from  a  rebel  court  in  this  State  on  the  8th  day  of  February, 
1861,  and  served  upon  the  defendant  by  the  rebel  authorities, 
though  such  judgment  be  taken  by  default,  is  not  a  nullity. — Bush 

V.  Glover 167 

10.  Sheriff's  sale  ;  validity  of  under  such  judgment. — A  sale  of  lands 
made  by  the  sheriff  under  authority  of  an  execution  issued  on  such 
a  judgment,  and  regularly  conducted,  is  valid,  and  the  sheriff's 
deed  conveys  to  the  purchaser  such  title  as  could  pass  by  the  sale. 

S.  C 167 

11.  Proiate  decree  ;  amendment  of  nunc  pro  tunc  ;  what  not  admissible. 
A  decree  of  the  probate  court  rendered  on  the  final  settlement  of 
an  administrator's  accounts,  which  shows  on  its  face  that  notice  was 
only  given  by  posting  at  the  court-house  door  and  three  other  pub- 
lic places  in  the  county,  can  not  be  amended  at  a  subsequent  term 
nunc  pro  tunc,  by  parol  proof  of  the  fact  that  no  newspaper  was 
published  in  the  countj';  such  amendment  can  only  be  made  on 
proof  of  some  order  or  memorandum  of  record. — Bruce,  Extrx  v. 
Strickland J92 

12.  /Same.— On  application  to  amend  a  judgment  nunc  pro  tunc  at  a 
subsequent  term,  parol  evidence  is  not  admissible  to  supply  the 
deficiencies  of  the  record  evidence.— Tanner,  Adm'r,  v.  Hayes. . . .  722 

13.  Same;  alloivance  of  amendment  discretionary. — The  amendment 
or  rendition  of  a  judgment  nunc  pro  tunc  is  allowed  in  furtherance 
of  justice  and  is  obliged  to  be  to  some  extent  discretionary.  The 
exercise  of  this  discretion  will  not  be  interfered  with  by  the  su- 
preme court  unless  it  is  made  to  appear  that  otherwise  injustice 
will  be  done  to  the  applicant  and  that  the  rights  of  others  will  be 
invaded.-  S.  C 722 

14.  Judgment;  what  will  support  appeal. — A  motion  entered  on  the 
motion  docket  in  term  time  is  suflicient  notice  of  the  motion  to  all 
officers  of  court  and  their  sureties  ;  and  when  the  parties  to  such 
a  motion  ajipear  and  demur  to  the  notice  of  motion,  and  such  de- 
murrer is  sustained,  and  the  motion  is  dismissed,  the  judgment 
thus  rendered  is  final,  and  an  appeal  may  be  taken  therefrom  to 

this  court.— Kevised  Code,  §  3027.— James  t".  Mosdey  et  at 299 

See  Bankkuptct,  3,  4,  5. 

COUKTS,  3,  4. 
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LEGACY. 

1.  Legacy,  what  ereatet  a  ftneral. — The  claase  of  a  will  in  the  follow- 
ing words :  "  I  give  to  my  friend  P.  O.  H.  ten  thoas&nd  dclUrs,  in 
notes  or  in  Confederate  States  bonds,  at  the  option  of  my  execu- 
tors, hereinafter  named,"  creates  a  g«ural,  and  not  a  specific  leg- 
acy. —Harper  v.  Bibb  and  Falkiter,  JLVr* 547 

2.  Same  ;  bout  paid. — Sach  a  legacy,  after  ascertaining  its  peeoniaiy 
value  at  the  time  it  became  due  and  payable,  is  entitled  to  be 
paid  out  of  the  general  assets  of  the  estate  liable  to  be  applied  to 
the  payment  of  general  legacies,  either  in  whole  or  pro  rata,  in 
proportion  to  the  sufficiency  of  such  assets.  It  can  not  be  defeated 
because  of  the  failure  of  the  notes  or  Confederate  States  bonds,  in 
which  it  was  directed  to  b«  satisfied.— S.  C 547 

3.  "  Option  of  ezecutort"  ;  tckai  can  **t  defeat.—"  The  option  of  the 
executors"   in    such  a  case  can  not  be  permitted  to  be  exercised 

to  defeat  th e  gift  — .?.  C t 547 

See,  also,  Chakcekt,  29. 

CODBT,  PaOBATE,  24. 

Etiocncs,  8. 

LIEN. 
See  Vemdob  a.md  Pcbcbassb. 

LIMITATIONS,  STATUTE  OF. 
See  Guardian  and  Wabd,  7. 

MOBTOAOB,   7. 

MILLS. 

1.  Inquest  of  jurg  ;  requitilet  of. — In  a  statutory  proceeding  for  aa- 
thority  to  erect  a  public  grist- mill,  (Revised  Code,  §§  2481-2509.) 
it  is  not  necessary  that  the  inquest  of  the  jury  should  be  unani- 
mous ;  if  it  is  signed  by  a  majority  of  the  jurors,  and  otherwise 
oonformti  to  the  requisitions  of  the  statute,  it  is  safficient — fVoot 
et  al.  e.  'Bar»et 279 

MOBILE.  CITY  OP. 

1 .  Harbor  tnaat^'a  fee*,  at  fixed  bg  ordinMmoet  of  Mobile  aud  act  of 
March.  3, 1870  ;  teAea  oaa  bo  roooverod. — By  the  ordinance  of  the  city 
of  Mobile  passed  the  22d  of  April,  1870,  entitled  "  An  ordinance 
regulating  and  fixing  the  harbor  master  and  port  wardens'  fees,  in 
the  port  of  Mobile,  as  per  act  passed  by  the  legislatore  author- 
izing the  same,  approved  March  3d,  1870,"  the  harbiMr  master's 
feea  specified  in  said  ordinance,  are  only  to  be  paid  when  the  ser- 
vices of  the  harbor  master  and  port  wardens  beoome  neoenary, 
and  are  actually  rendered  or  offered  to  be  rende««d. — Harbor  Mao- 
tor  of  MobiU  r.  .ioutherland M 

See  CowHTiTUTioNAi.  Law,  7. 
Injunction,  2. 
CanuNAii  Law,  7& 

55 
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MOKTGAGE. 

1.  Mortgage,  land  snlject  1o,  sale  of  part  of,  and  paymenl  of  purchafte 
on  mortgage  debt ;  when  does  not  release  parcel  sold  from  mortgage. 
A  deed  in  the  nature  of  a  mortgage  to  secure  the  pajment  of  cer- 
tain enumerated  debts,  creates  an  incumbrance  on  the  whole  prop- 
ertj'  conveyed  for  the  whole  of  the  indebtedness  secured.  If  the 
mortgagor  sell  a  portion  of  the  land  thus  incumbered  to  a  pur- 
chaser who  had  constructive,  though  not  actual,  notice  of  the  mort- 
gagee, and  transfers  the  notes  of  the  vendee  for  the  purchase- 
monej'  to  one  of  the  mortgage  creditors,  to  be  applied  to  the  re- 
duction of  the  mortgage  debts,  the  payment  of  such  notes  by  the 
purchaser  to  one  of  the  mortgage  creditors  does  not  release  the 
land  thus  sold  from  the  mortgage,  unless  it  was  so  agreed  between 
the  purchaser  and  the  parties  to  the  mortgage. — Colby  r.  Cato's 
Admr 247 

2.  Crop;  when  may  be  subject  to  mortgage. — A  growing  crop  may  be 
mortgaged,  and  when  matured  and  gathered,  if  not  before,  the 
mortgagee  is  entitled  to  the  possession,  and  may  maintain  an  ac- 
tion to  recover  it,  or  its  value. — Lehman,  Durr  ij-  Co.  v.  Marshall. .  363 

3.  Note  secured  by  mortgage ;  what  contract  as  to  note  does  not  destroy 
effect  of  mortgage  as  security  for  note. — A  contract  bet»'een  mort- 
gagee and  mortgagor,  that  if  the  mortgagor  will  deliver,  in  the 
name  of  the  mortgagee,  at  a  warehouse  to  be  named  by  him,  a  suffi- 
cient quantitj'  of  cotton,  at  a  certain  number  of  cents  per  pound, 
to  pay  the  note  secured  by  the  mortgage,  the  mortgagee  will  accept 
the  cotton  in  payment  of  the  note,  does  not  destroy  the  legal  effect 

of  the  mortgage  as  a  security  for  the  note, — S.  C. 363 

4.  Bight  of  redemption,  as  betiveen  several  mortgagees.  — Where  a  debtor 
executes  two  or  more  mortgages  on  the  same  tract  of  land,  at  differ- 
ent times,  to  different  persons,  and  for  the  security  of  different 
debts,  the  junior  mortgagee  has  the  right  to  redeem  from  the  se- 
nior mortgagee,  by  paying  his  debt,  with  interest  and  costs. — Wi- 
ley, Banks  dj-  Co.  v.  Ewing 418 

5.  Same. — This  is  an  equitable  right,  founded  on  common-law  pi'inci- 
ples,  and  is  entirely  independent  of  the  statutory  right  of  redemp- 
tion given  to  judgment  creditors  ;  and  it  applies  equally  to  deeds 
of  trust  to  secure  the  payment  of  debts,  and  to  mortgages  proper. 

S.  C 418 

6.  Same. — If  the  lands  have  been  sold  under  a  decree  of  foreclosure 
on  the  senior  mortgage,  the  junior  mortgagee  not  being  a  party 
to  the  suit,  he  may  redeem  from  the  purchaser  at  the  sale,  on 
paying  the  amount  of  his  bid,  with  interest,  and  costs,  and  the 
value  of  all  permanent  improvements  erected  by  him  up  to  the 
time  of  the  tender,  or  offer  to  redeem  ;  and  if  the  tender  is  refused, 
the  purchaser  is  chargeable  with  the  value  of  the  rent  from  the 
time  of  the  tender  and  refusal. — S.  C 4:18 

7.  -Same ;  limitation  of. — The  right  to  redeem,  in  such  case,  is  not 
governed  by  the  limitation  of  two  years,  which  is  the  prescribed 
bar  to  proceedings  under  the  statute,  but  may  be  asserted  at  any 

time  while  the  mortgage  is  operative. — S.  C 418 

Se«  Chancery,  8,  32. 
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MOTIONS. 

I.  Revised  Code,  section  2957  ;  motion  under  nay  he  made  against  sher' 
iff  and  any  one  of  sureties  — A  motion  against  the  sberifif  and  bis 
8aretio«,  under  section  ;i958  of  the  Kevised  Code,  for  money  re- 
ceived by  bim  for  sale  of  perisbuble  property  sold  under  section 
21)57  of  the  Revised  Code,  may  be  properly  made  against  the  sheriff 
and  bis  sureties,  "or  eiiJ^eroi  them."  It  is  not  required  to  be  made 
against  the  sberiiT  and  all  bis  sureties. — James  et  al.  r.  ilosely 299 

2..  Judgment ;  what  tcill  support  appeal. — A  motion  entered  on  the 
motion  docket  in  term  time  is  sufficient  notice  of  the  motion  to  all 
officers  of  conrt  and  their  sureties  ;  and  when  the  parties  to  such 
a  motion  appear  and  demur  to  the  notice  of  motion,  and  such  de- 
murrer is  sustained,  and  the  motion  is  dismissed,  the  judgment 
thus  rendered  is  final,  and  an  (appeal  may  be  taken  therefrom  to 
this  court. — Eevise-l  Code,  §  3027. — James  v.  Moseley  et  al 299 

3.  Parties  to  motion.  — There  is  no  settled  rule,  as  to  who  are  the  nec- 
essary parties  defendant  to  a  motion  to  set  aside  the  sale  of  lands 
under  execution.  Generally,  those  persons  only  who  have  an  in- 
terest in  the  sale,  or  who  will  be  prejudiced  by  setting  it  aside, 
need  be  made  defendants  to  the  motion,     li.-.h  ft  al.  v.  Dennis...  262 

PAKTNEllSHIP. 

1.  Real  estate;  when  treated  as  personal  property  in  equity. — Real 
estate  purchased  by  a  partnership,  for  partnership  purposes,  and 
paid  for  with  partnership  funds,  as  to  the  creditors  of  the  firm  is, 
in  equity,  treated  as  personal  property,  and  will,  if  necessary,  be 
subjected  to  the  puynient  of  their  debts,  whether  the  title  be  con- 
veyed to  the  partners  by  name,  or  to  one  of  them,  or  to  a  third 
person.— 0/Mi<  et  al.  v.  Scott 104 

2.  Surriving  partner;  powers  and  duties  of. — In  case  of  the  death  of 
one  partner,  the  survivor  is  a  trustee  for  all  persons  interested  in 
the  partnership,  for  the  creditors  of  the  firm,  for  the  representa- 
tives of  the  deceased  partner  or  his  heirs,  and  for  himself;  and  for 
the  purpose  of  closing  up  the  business  of  the  firm,  he  is  invested 
with  the  exclusive  right  of  possession  and  management  of  the 
whole  partnership  property  and  business.  Uis  trust  being  to  wind 
np  the  concern,  his  powers  are  commensurate  with  the  trust ;  hence 
he  may  collect,  compromise,  or  otherwise  arranpo  all  the  debts  of 
the  firm,  and  his  receipts,  payments,  and  doings  generally,  in  that 
behalf,  are  valid,  if  honestly  done,  and  within  the  fair  scope  and 
pnrpoees  of  the  trust ;  and  until  the  debts  of  the  firm  are  paid, 
neither  the  personal  representatives  nor  the  heirs  of  the  deceased 
partner  have  any  beueficiiil  interest  in  the  partnership  property. 

S.  C v....   104 

3.  Firm,  dissolved  by  death  of  partner,  judgment  creditor  of;  how 
and  against  what  may  proceed  in  equity  for  satisfaction  of  his  debt. 
When  a  partnership  is  dissolved  by  the  death  of  one  partner,  the 
only  remedy  at  law  against  the  firm,  by  the  creditors  of  the  firm, 
is  by  suit  against  the  survivor;  and  when  a  creditor  has  exhausted 
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his  remedy  at  law  against  the  firm,  by  a  suit  against  the  sui-vivor 
prosecuted  to  a  return  of  an  execution  "no  property  found,"  he 
may  then  file  his  bill  in  equity  to  subject  the  real  estate  of  the  part- 
nership to  the  payment  of  his  debt,  and  this  whether  the  posses- 
sion be  in  the  surviving  partner,  the  personal  representative,  or  the 
heirs  of  the  deceased  partner,  or  any  other  person  who  is  not  a 
ioiia  fide  purchaser  for  valuable  consideration  and  without  notice. 
S.  C 105 

4.  Goods  received  on  consignment  before  death  of  partner  ;  duty  of  sur- 
vivor as  to. — If  goods  shipped  and  consigned  to  a  firm  doing  a  com- 
mission business,  to  be  sold  on  account  of  the  shipper,  are  received, 
but  before  they  are  sold  one  of  the  partners  dies,  the  survivor  may 
sell  such  goods,  and,  and  in  such  cas^,  the  claim  of  the  shipper  on 
account  of  such  sale  is  properly  against  the  firm,  and  not  against 
the  survivor  individually. — S.  C 105 

5.  Purchaser  of  land  bought  ivith  partnership  assets ;  when  equity  ef, 
superior  to  that  of  creditor  of  partnership  to  subject  for  payment  of 
firm  debt. — If  a  surviving  partner  sell  and  convey  his  interest  in 
the  real  estate  belonging  to  the  partnership  to  a  bona  fide  purchaser 
for  valuable  consideration,  without  notice,  before  a  creditor  of  the 
firm  has  acquired  »lien  on  the  same  by  bill  filed  to  subject  it  to  the 
payment  of  his  debt,  the  purchaser  will  hold  it  against  the  general 
equity  of  the  creditors  to  have  it  appropriated  to  the  payment  of 

the  partnership  debts. — S.  C 105 

See  Chanceby,  15. 

PLEADING  AND  PRACTICE. 

Parties. 

1.  Parties  to  nioiion  to  set  aside  sale  of  lands. — There  is  no  settled 
rule,  as  to  who  are  necessary  parties  defendant  to  a  motion  to  set 
aside  the  sale  of  lands  under  execution.  Generally,  those  persons 
only  who  have  an  interest  in  the  sale,  or  who  will  be  prejudiced  by 
setting  it  aside,  need  be  made  parties  defendant— J?eac/i  et  al.  v. 
Dennis 262 

Complaint. 

2.  Complaint;  necessary  averments  of,  in  action  in  nature  of  ejectment. 
A  complaint  in  an  action  for  the  recovery  of  land,  whether  under 
the  statute  or  at  common  law,  must  allege  that  the  plaintiff'  was  in 
possession  of  the  premises  sued  for  (describing  them),  and  that, 
after  his  right  accrued,  the  defendant  entered  thereupon  and  un- 
lawfully withholds  and  detains  the  same.    If  it  fails  to  do  this,  it 

is  bad  on  demurrer.— JSus/i  v-  Glover 167 

3.  Same;  necessary  averments  in  declaring  against  principal  on  con- 
tract madeby  agent. — In  declaring  against  the  principal,  on  a  con- 
tract made  by  the  agent  in  his  own  name,  it  is  sufficient  to  allege 
that  the  defendant  made  the  contract  by  his  duly  authorized  agent, 
although  the  contract,  as  set  out  in  the  complaint,  appears  on  its 
lace  to  be  the  personal  contract  of  the  agent.— C/tapman  v.  Lee's 
Adm'r 143 
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PLEADING  AND  PRACTICE— Continued. 

4.  Same;  what  ins f rumen t  may  be  declared  on  a»  promissori)  note. — A 
contract  in  the  form  of  a  proniiBsory  note  for  the  hire  of  a  slave, 
may  be  declared  on  as  a  promissory  note,  notwithstanding,  be- 
sides the  promise  to  pay  a  snm  certain  in  dollars,  it  also  contains 
a  promise  to  fnmish  certain  articles  of  clothing  to  the  slave,  pay 
bis  taxes,  and  return  him  at  a  certain  time  to  the  owner.  It  is  not 
necessary  that  any  notice  be  taken  in  the  complaint  of  tbe  latter 
ftipalations,  where  no  recovery  is  Kou(;ht  upon  these  stipulations. 

Gaines  et  aU  v.  Shelton 413 

Dkmcbreb. 

5.  Demurrer  auatained  to  special  plea ;  when  not  error. — In  an  action 
of  debt  or  assumpsit  by  assignee  against  assignor  of  a  promissory 
note,  if  the  general  issue  is  pleaded,  "with  leave  to  give  in  evi- 
dence any  matter  that  may  be  specially  pleaded,*'  the  allowance  of 
a  demurrer  to  a  special  plea  involving  the  same  matter  settled  on 
the  plea  of  the  general  isstte  so  pleaded  trith  leave  as  aforesaid,  is 
error  without  injury,  if  error  at  all,  and  though  the  demurrer  may 
have  been  wrongly  sustained,  a  reversal  will  not  be  allowed  for 
this  reason. — Haya  v.  Myrick 335 

6.  Demurrer;  when  presumed  to  be  ivithdrawn. — A  demurrer  copied 
into  the  transcript,  upon  which  no  action  of  the  court  appears  to 
have  been  taken,  vsill  be  presumed  to  have  been  withdrawn. —  Ware 

V.  St.  IjOuU  Bagging  4r  Rope  Co.  667 

Pleas. 

7.  Pleading;  nul  itel  corporation,  when  irrelevant.  — k  plea  of  nul  ti^ 
corporation  to  a  complaint  which  describes  the  plaintiffs  as  *'  The 
8t  Louis  Bagging  and  Rope  Company,"  without  more,  is  irrele- 
vant, and  may  be  stricken  out —  S.  C 667 

8.  Plea  ;  when  sufficient  aa  to  form  and  substance  — Pleas,  in  this  State, 
have  no  technical  forms  as  at  common  law.  A  succinct  statement 
of  the  facts  relied  on  in  bar  or  abatement  of  the  suit  is  sufficient, 
if  the  facts  are  so  stated  that  a  material  issue  can  be  taken  there- 
on.— Rev.  Code,  §§  2(i2U.  m^8.—Lang  r.  Waters'  Adm'r 635 

9.  Set-off,  plea  of;  what  sufficient.— V\e&B  of  set-off  which  allege  that 
the  plaintiff  is  indebted  to  the  defendant  in  a  certain  sum  falling 
due  on  a  day  named,  *' by  liquidated  demand,"  or  "by  unliqui- 
dated demand,"  on  which  debt  or  assumpsit  may  bo  maintained, 
and  which  insist  upon  such  demand  as  offset  against  the  plaintiff, 
are  sufficient,  if  the  facts  are  stated  as  required  in  the  forms  pre- 
scribed in  the  Code.— Code,  $§  2t)42-:i— S.  C 625 

10.  Same ;  what  evidence  improper  under. — Under  such  pleas,  evidence 
of  an  nnlifiuidated  demand  sonn<Hng  in  damages  merely,  is  im- 
proper, and  should  not  be  admitted. — S.  C 6B6 

11.  Pleading;  discretion  of  court  as  to  time  allowed  for. — The  court 
trying  a  cause  may  enlarge  the  time  of  )>lcading.  or  permit  addi- 
tional pleas  to  be  filed,  when  this  tends  to  tbe  administration  of 
right  and  justice.  Such'power  is  discretionary,  and  not  tbeaub- 
j«ct  of  revision  in  this  ooart — S.  C <>26 
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PLEADING  AND  PRACTICE— Continued. 

Service. 

12.  Return  of  service  of  summons  and  complaint. — A  return  of  service 
of  a  summons  and  complaint,  issued  from  the  office  of  the  clerk 
of  the  circuit  court  of  Mobile  in  January,  1H70,  signed  "A.  M. 
Granger,  S.  M.  C,  B.  H.  Hamilton,  D.  S.,"  shows  a  sufficient  ser- 
vice by  the  sheriff,  by  his  deputy.— J/s^ava  v.  Ames  Ploiv  Co 385 

Vabiance. 

13.  Variance  hetween  writ  and  declaration,  or  complaint ;  how  taken  ad- 
vantage of,  and  when  immaterial. — A  departure  in  the  declaration 
(or  complaint)  from  the  writ  (or  summons)  by  which  the  action  is 
commenced,  or  a  variance  between  the  two,  can  not  be  taken  ad- 
vantage of  by  demurrer ;  'a  motion  to  strike  the  declaration  (or 
complaint)  from  the  files  is  the  proper  remedy  in  such  case  ;  and 
the  motion  should  never  be  granted,  unless  there  is  a  material  va- 
riance, amounting  to  a  radical  departure  ;  a  mere  variance  in  the 
amount  of  the  debt  claimed  is  immaterial. — Shaiman  v.  Jackson.. .  329 

Witness. 

14.  Witness;  re-examination  of;  matter  of  discretion. — The  court 
may  permit  the  re-examination  of  a  witness,  or  the  admission  of 
additional  testimony,  after  a  party  has  closed  the  examination  of 
his  witnesses.  This  is  also  a  matter  of  discretion,  to  be  exercised 
in  favor  of  right  and  justice,  and  is  not  revisable  in  this  court. — 
Lang  v.  Waters'  Adm'r 625 

PAYMENT. 

See  AccoED  and  Satisfaction,  1. 

CONFEDEKATE    COEEENCY,   4. 
SUKETT,   1. 

PROHIBITION. 

I.  Same;  when  prohibition  will  not  lie  against. — When  an  appeal  to 
the  circuit  court  has  been  taken  from  the  judgment  ot  the  probate 
court  in  favor  of  the  contestant  in  a  case  of  contested  election  for 
sheriff, and  the  successful  party  is  proceeding  under  sections  103-199 
of  the  Revised  Code  to  recover  from  the  incumbent  the  books, 
papers,  &c.,  of  the  office,  the  supreme  court  will  not  issue  a  prohi- 
bition against  an  injunction  from  the  chancery  court  restraining 
the  further  prosecution  of  the  summary  remedy,  until  decision 
upon  the  appeal.— ^x parte  Scott 609 

PUBLIC  LANDS. 

1.  Indian  reservation;  title  of  purchaser  under  approved  contract. — A 
purchaser  of  land  from  an  Indian  reserve,  with  the  approval  of  the 
President  of  the  United  States,  acquired  such  an  interest  as  was 
subject  to  sale  under  execution  in  1852;  and  its  purchase  under 
such  sale  conferred  a  title  to  the  land  superior  to  a  patent  issued 
to  a  purchaser  from  him  subsequent  to  the  sale. — Jones'  Heirs  v. 
Walker 175 
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BECEIPT. 

HnSBAMD  AKD   WlTB,    I. 

RELEASE. 

See  SuBBTT,  1. 
SHERIFF.  • 

See  Motions,  1,  2. 

JUDOUENTR    AND  DeCBKZS,    10. 

Pleadiko  and  Pbacticb,  12. 

SET-OFF. 
See  Pleadiko  and  Pbacticb,  8,  9. 

SUMMARY  PROCEEDING  TO  COMPEL  DELIVERY  OF  BOOKS 
AND  PAPERS. 

1.  Rerited  Code.  §§  193-199  ;  to  u-hat  cases  apply.— Sections  193-199  of 
the  Revised  Code,  to  compel  the  delivery  of  the  books,  papers,  &c., 
of  an  office,  were  not  intended  to  provide  a  mode  for  trying  the 
right  to  the  office.  They  apply  only  to  cases  where  the  title  of  the 
applicant  to  the  vacated  office  is  free  from  donbt,  and  his  prede- 
cessor, or  some  other  person,  witboat  reasonable  claim  thereto, 
willfully,  contumacionsly,  or  negligently,  withholds  the  property 
of  such  office.— JSi  parte  Soott 6W 

SURETY. 

1.  Relea$ehy  creditor  of  one  of  eeveral  eo-»urelie$  on  penal  bond.— A. 
release  by  the  creditor,  for  valuable  consideration,  of  one  of  sev- 
eral oo-sureties  on  a  penal  bond,  is  not  a  release  or  discharge  of 
the  others,  except  to  the  extent  of  his  liability  to  them  for  contri- 
bution under  the  statute,  (Revised  Code,  §  3072,)  when  some  of 
them  are  insolvent  ;  but,  to  that  extent,  it  is  a  release  and  dis- 
charge of  the  others,  although  it  contains  an  express  stipulation, 
that  it  "is  not  in  any  manner  to  affect  or  operate  as  a  discharge 
of  the  liabilities  of  the  other  obligors  In  said  bond,  or  to  affect  or 
discharge  any  action  or  right  of  action  against  ihetn."—^emUon  r. 

Oovemor 

See  JuDOMBKTS  AND  Decbbxs,  1,  i.\ 

GUABDIiJt  AMD  WaAD,   7. 
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TENDER. 

1 .  Note  paitable  in  dollars  ;  how  onlp  can  be  discharged,— k  promissory 
note  payable  in  "dollars"  can  only  be  discharged  by  a  tender  of 
"dollars  in  legal  tender  currency,"  unleaa  there  is  an  agreement 
between  the  .parties  that  it  may  be  discharged  in  something  etoe. 
A  tender  in  "baled  cotton  "  on  such  a  nolo  is  not  sufficient  with- 
out such  an  agreembnt— iaw^  t.  Waters  Adm'r 625 
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TRUSTEE. 

See  Deeds,  11. 
Chancebt,  21. 

Executors  and  Administeatoks,  13. 
Partneeship,  2. 

USURY.       , 

I.  Uusury ;  who  only  can  set  up  defense  of. — The  defense  of  usury 
can  only  be  set  up  by  a  party  to  the  usurious  contract,  or  by 
some  one  having  an  interest  in,  or  prejudiced  by  the  same. — Leh- 
nian,  Durr  cf  Co.  v.  Marshall 363 

VENDOR  AND  PURCHASER. 

1.  Vendors  lien  ;  jiarl  of  every  laufiil  contract  for  sale  of  land. — The 
right  of  the  vendor  to  retain  a  lien  on  land  sold  for  the  payment 
ot  the  purchase-money,  is  an  incident  to  every  such  contract  law- 
fully made  in  this  State,  unless  it  is  waived  or  abandoned. — Napier 

et  al.  V  Jones  90 

2.  Same  :  when  not  tcaiver  of. — The  mere  execution  of  a  bond  for  the 
purchase-money  with  two  sufficient  sureties  and  the  execution  and 
delivery  of  a  deed  by  the  vendor  to  the  vendee,  is  not  a  waiver  or 
abandonment  of  such  lien  when  it  was  otherwise  understood  and 
agreed  by  the  parties  at  the  time  of  sale  and  the  delivery  of  the 
deed.— 5.  G. 90 

3.  Same;  against  whom  enforced — The  vendor's  lien  maybe  enforced 
against  the  vendee  or  a  sub-purchaser  from  him  with  notice  of  the 
lien.— ,S.  C 90 

4.  Same;  when  enforced,  and  against  whom. — Where  W.  sold  lands  to 
M.  &  Y.,  giving  bond  for  titles  ;  and  Y.  having  become  insolvent, 
and  having  left  the  State,  without  having  paid  the  purchase-money, 
M.  afterwards  assigned  the  title-bond  to  P.,  in  consideration  of  his 
paying  the  balance  of  the  purchase-money,  and  the  satisfaction  of 
a  judgment  recovered  against  M.  by  him,  and  afterwards  M.,  as 
the  agent  of  P.,  sold  the  lands  to  B.,  who  paid  the  balance  of  the 
purchase-money  due,  and  gave  his  notes  to  P.  for  the  additional 
price;  and  W.  then  conveyed  the  legal  title  to  P.,  from  whom  B. 
accepted  a  bond  for  titles  when  his  notes  should  be  paid, — Held, 
that  the  lands  were  subject  to  the  payment  of  the  notes. — Daven- 
port et  al.  V.  Presley  et  al 303 

5.  Same;  when  will  lie  to  restrain  collection  of  notes  given  for  pur- 
chase-money of  decedent's  land  sold  under  order  of  prolate  court. — If 
the  vendee  of  land  of  a  decedent's  estate,  sold  under  order  of  the 
probate  court,  gives  his  notes  for  the  purchase-money  and  is  let 
into  and  retains  possession  of  the  land,  he  can  not  at  law  defend 
an  action  by  the  executor  on  the  notes,  on  the  ground  of  the 
invalidity  of  the  order  of  sale.  If,  however,  the  vendee  has  paid 
a  part  of  the  price,  or  made  necessary  and  permanent  improve- 
ments, where  fraudulent  representations  have  been  made,  to  the 
injury  of  the  vendee,  or  the  vendor  dan  not  make  good  titles,  and 


INDEX.  80» 

VENDOB  AND  PURCHASER— CosrnrtrED. 
in  KMoae  other  like  CAses,  the  vendee  may,  without  restoring  the 
poHsemion.  within  a  reasonable  time,  file  bis  bill  in  a  conrt  of 
chancery  to  resciad  the  sale,  and  to  enjoin  the  collection  of  the 
purchase-mouey.  In  sach  cases,  th«  vendee  is  permitted  to  retain 
the  possession  as  a  security  for  the  money  paid,  and  to  indemnify 
him  for  necessary  and  permanent  improvements  made,  in  good 
faith,  upon  the  premises.— //{cibton  et  al.  v.  lAngold  etat 449 

6-  Mortgagr  ;  when  pre/erred  to  vendor's  lien. — M.  sold  a  tract  of  land 
to  F.,  which  was  iucumbcred  by  a  mortgage  executed  by  M.  to  O 
prior  to  that  date  ;  but  it  was  agreed  between  F.,  M.  and  O.  that  M. 
might  sell  the  land  to  F.  if  F.  would  give  his  notes  to  O-  for  the 
amount  of  M.'s  mortgage  debt,  and  also  give  a  mortgage  to  O.  on 
the  same  land  to  secure  this  debt,  and  that  this  second  mortgage 
should  be  preferred  to  the  vendor's  lien  in  favor  of  M.  for  his  psrt 
of  the  purchase-money  to  be  paid  by  F.  above  the  debt  to  O.  The 
sale  was  concluded  by  a  deed  from  M.  to  F.  and  a  mortgage  by  F. 
to  O.,  as  agreed  upon,  all  of  the  same  date.  F.  gave  his  notes  to 
M.  for  the  balance  of  the  purckase-money  above  the  amount  of  O.'s 
mortgHgc.  One  of  these  notes  was  afterwards  transferred  by  M.  to 
B  ,  who  filed  his  bill  against  F.,  M.  and  O.  to  enforce  his  vendor's 
l\en  arising  on  the  note  held  by  him,-/i^M,  that  the  lien  of  O.'s 
mortgage  was  to  be  preferred  to  the  vendor's  lien  in  favor  of  B., 
and  upon  a  sale  of  the  land  under  a  decree  of  the  court,  O.'s  mort- 
gage debt  must  be  first  paid,  and  then  the  residue,  if  any,  applied 

to  the  dis  charge  of  H.'s  debt. — Balkum  r.  Otcmt  tt  al 266 

See  Chamceby,  20,  23. 

Husband  amd  Wife,  G,  7. 

WILLS. 

1.  Undue  \nfiuentx ;  what  con$titutt».  —The  undue  influence  neeenary 
to  overthrow  a  testamentary  disposition  of  one's  estate,  must  be  of 
such  a  character  as  to  dominate  the  will  of  the  testator,  and  sub- 
Htitute  the  will  of  another  in  its  stead.  There  must  be  such  im- 
portunity, or  coercion,  as  could  not  be  resisted,  so  thattthe  motive 
impvlliug  the  testator  is  tantamount  to  force  or  fear. — Leeper,  Etr, 

V.  Taylor  and  Wife. ^^' 

2.  ruBoundnfMt  of  mind ;  ipAa/ con4/i/M/«.— The  unsoundneM  of  mind 
which  incapacitates  one  to  make  a  valid  will,  is  not  mere  impair- 
ment or  weakness  of  intellect,  which  sometimes  attend*  old  age  or 
disease,  but  the  mind  must  be  so  prostrated  aa  to  loae  the  govern-, 
nient  of  reason  aud  common  Rense. — »S.  C 221 

3.  Probate  of  will ;  juriadielion  of  probate  conrt  over. —CoartMot  pro- 
bate,  in  this  State,  have  original,  general,  and  unlimited  jurisdic- 
tion of  the  probate  of  wills. — UaJP$  Heiri  c.  UalL W8 

4.  Same;  rntnre  of  proceeding.— A  proceeding  for  the  probate  of  a 
will,  is  in  the  nature  of  a  proceeding  in  rem,  and  is  conclusive  on 
all  persons;  and  it  can  not  be  collaterally  impeached  for  any  irreg- 
ularity that  may  have  intervened  after  the  jurisdiction  of  the  court 
ottachod.  — iiL  C **^ 

5.  Same;  notice  to  widow  and  next  of  Wii.— The  failure  to  give  the 
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WILLS  -Continued. 
widow  and  next  of  kin  the  notice  required  by  the  statute,  (Kev. 
Code,  §  1251,)  is  a  mere  irregularity,  which  can  only  be  taken  ad- 
vantage of  in  a  direct  proceeding  to  set  aside  the  probate. — S.  C. .  290 

6.  Indorsement  of  certificate  of  probate. — Every  will,  properly  admit- 
ted to  probate,  must  have  indorsed  on  it  the  certificate  required  by 

■  the  statute  (Revised  Code,  §§  1947-8);  but  it  is  not  necessary  that 
a  transcript,  properly  certified,  should  show  that  such  indoi'sement 

Wild  made  on  the  original  will. — S.  C 290 

See  Legacy,  1,  2,  3. 

WITNESS. 

1.  Guardian;  cornpeteney  of,  a»  witness  for  himself. — A  guardian  is  a 
competent  witness  for  himself,  on  final  settlement  of  his  accounts, 
to  prove  the  correctness  of  any  vouchees  claimed  by  him. — Siar- 
ling  V.  Balkum 315- 

2.  Wife ;  competency  of,  as  witness  for  her  husband. — The  wife  inaj' 
lawfully  become  the  agent  or  attorney  of  the  husband,  and  as 
such  she  is  a  competent  witness  for  him,  except  in  "crimi- 
nal cases,"  and  in  certain  suits  against  executors  and  administra- 
tors — Rev.  Code,  §  2701.—  Lang  v.  Waters  Adm'r 625- 

3.  Witness;  what  may  he  permitted  to  state. — The  reason,  whether 
good  or  bad,  for  the  positive  knowledge  expressed  by  a  witness  of  • 
a  fact  about  which  he  is  examined,  maybe  stated  by  him,  as  it  only 
affects  the  credibility  of  his  testimony. — Blackivell  v.  Hamilton  . . .  470 

4.  Witness,  impeaching  or  sustaining  of ;  to  what  examination  may  ex- 
tend.— In  impeaching  a  witness,  or  sustaining  him,  the  examina- 
tion is  not  confined  to  his  general  character  for  truth,  but  may  ex- 
tend to  his  general  character. — DeKalb  Co.  v.  Smith. .....    407 

5.  Same  ;  what  questio7i  may  be  asked  of  impeaching  ivitness. — In  a  suit 
against  a  county  for  damages  for  assault  and  battery,  under  the  act 
of  December  28,  186B,  the  plaintiff  having  given  evidence  of  an 
assault  and  battery  uj)on  him  by  unknown  and  disguised  persons, 
and  the  defendant  having  assailed  his  character  for  truth,  it  is  not 
error  to  allow  him,  in  support  of  his  testimony,  to  prove  by  the 
impeaching  v^itness,  on  cross-examination,  that  although  he  did 
not  know  of  any  enemies  the  plaintiff  had  in  the  neighborhood, 

he  was  of  the  opinion,  from  rumor,  that  he  did  have  some. — S.  C. . .  407 

6.  Witness;  re-examination  of;  matter  of  discretion. — The  court 
may  permit  the  re-examination  of  a  witness,  or  the  admission  of 
additional  testimony,  after  a  party  has  closed  the  examination  of 
his  witnesses.     This  is  also  a  matter  of  discretion,  to  be  exercised 

in  favor  of  right  and  justice,  and  is  not  revisable  in  this  court. —       .  ' 
Lang  v.  Waters'  Adm'r 025^ 

7.  W^itness,  misstatement  of  fact  by  ;  tchenjury  may  discredit  whole  tes- 
timony of. — It  is  the  province  of  a  jury  to  determine  the  credibil- 
ity of  evidence,  and,  if  conflicting,  to  reconcile  it,  if  it  can  be 
reasonably  done.  If  a  fact  is  misstated  by  a  witness,  his  evidence 
as  to  other  matters  is  not  to  be  altogether  rejected,  unless  the 
jury  believe  the  misstatement  was  wilfully  and  deliberately  made, 

knowing  it  to  be  untrue.— ie/maw,  Durr  4-  Co.  v.  Marshall 3G3 

See  Cbiminal  Law,  title  Witness. 
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